This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


■  ■■'  . ..•::■•■;■.■/  .:'■■'., .  •  :■. /.vi-iv^ M^^:.^;•:•:v^;••■  'ic .       ■  •.  ■ 
,.:;.:.:/••  ^^•:.:.:^VAy /v.  v'Nv:':\v:.;.N  :v- ,;-  sv,/;     • 

A  *  •.  •  \  •  •  •«•  /      ■    •    •  .     .  •  •  •  •.  .  .    »A' ,  i  1      •  •  •    .     •  •  •  *   , 

J   •  /  .y.^v ••::■;■.•.•>  •  •  •  •  ■  ■  • ;  .'■;-,,vavv.:  (•..,<.•.•-•>  .'^  ••:•  ■.,,•••: 
. .     •  •  .    •  *  Iv  ...v.v.y  •        -•.•>/•:•      •....♦*• 


i 


'*','•!•     .'»*• .  •!»^''  ■     «'»*•;•'•*' 


.    I  •  •        •  •.  .  > 


K  .V  *•  «•,•,.••••      •••••,••         ..•••.'       ..*•••  ...'••    ',••,•       .    .'••• 

. . .y ::•••-" •'- ^^    .  . .  .,,;•■   '  .v;^-Ws#' "■' ^'--v S ■::^  •:•;•• ' ' . .•:•••:':' ' '  •.,•  •  .•.•.■:•••  •'■ " 


(>7V 


THE 


REVISED    REPORTS 

BBIKO 

A    REPUBLICATION  OF  \SK^H  'clSES 

IK    THE  :    ,J   ^..,     ^..-r"-^' 

ENGLISH  COURTS  OF  COMMON  LAW  AND  EQUITY, 

PEOM   THE    YEAE    1786, 
AS   ARE  STILL    OF  PRACTICAL    UTILITY. 

EDITED    BY 

SIR     FEEDERICK    POLLOCK,    Bart.,    LL.D., 

OO&PnS  PROFESSOR  OF  JURISPKUDBHCB   IN  TRR  UNIVRKSITT  OF  OXFORD. 

ASSISTED    BY 

R  CAMPBELL,        and        0.  A.  SAUNDERS, 

or  UHOOur't  inn,  bbq.  or  thk  ikvicb  tbmplb,  mq. 

BARRIBTRRB-AT-LAW. 


VOL.    XXXVI.      .  ,       , 

■,    '*-;'! 

1831-1833. 

1  CLARK   &   FINNELLY— 1   MYLNE   &  KEEN-2   BARNE^A/'ALL 
&  AIDOLPHUS— 1  DO^A/'LING,  P.  C— 1    LA^A/'  JOURNAL  (N.  S.). 


LONDON : 

SWEET  AND  MAXWELL,  Limited,  3,  CHANCERY  LANE. 

BOSTON : 
LITTLE,    BROWN    &    CO. 

1898. 


BBADBUBT,  AONXW,  A  CO.  I>D.,  PBZNTEBft 
LONDON  AND  TONBBIDOE. 


PKEFACE  TO  VOLUME  XXXVI. 


Quite  a  good  number  of  familiar  cases,  in  constant  use 
for  proof  or  illustration  of  the  points  which  they  left 
settled,  will  greet  the  learned  reader  in  this  volume.  For 
the  sale  of  goods  we  have  a  classical  case  on  warranty, 
Street  y.  Blay^  p.  626,  and  one  on  *'  independent  promises," 
Withers  v.  Reynolds^  p.  782.  Good  v.  Cheesman,  p.  574, 
is  the  leading  authority  on  the  doctrine  of  compositions  with 
creditors,  and  disposes  with  legal  elegance  as  well  as 
practical  good  sense  of  the  apparent  difficulty  about  finding 
the  consideration  for  each  creditor  accepting  less  than  the 
full  amount  of  his  debt. 

In  Cadell  v.  Palmer^  p.  128,  the  House  of  Lords  put  the 
finishing  touch  to  the  rule  against  perpetuities ;  the  rule 
itself,  we  say,  not  the  limits  of  its  application,  for  these 
are  still  the  subject  of  critical  discussion  among  con- 
veyancers, to  which  Mr.  Cyprian  Williams's  article  on 
"  Contingent  Kemainders  and  the  Kule  against  Perpetui- 
ties,-' in  the  "  Law  Quarterly  Eeview"  for  July,  1898,  is  the 
latest  contribution.  With  regard  to  the  actual  decision  in 
Cadell  V.  Palmer^  that  the  term  of  twenty-one  years  allowed 
after  lives  in  being  need  have  no  reference  to  a  minority, 
oui-  learned  friend,  Prof.  John  C.  Gray,  of  the  Harvard 
Law  School,  while  allowing  that  **  the  allowance  of  a  gross 
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term  of  some  length  is  highly  convenient,"  says  that  "  the 
result  seems  to  have  been  arrived  at  by  accident  rather 
than  by  any  process  of  judicial  reason " :  Gray  on  the 
Kule  against  Perpetuities,  section  186,  where  passages  are 
collected  showing  that  Lord  Brougham,  then  Chancellor, 
himself  considered  it  a  case  of  communis  error  facit  jus. 

Leith  V.  Irvine^  p.  319,  is — or  was — a  leading  case  on  the 
rights  of  mortgagees  of  West  India  estates ;  and  Blakemore 
V.  Glamorganshire  Canal  Navigation^  p.  289,  a  case  ^hieh 
occupied  the  Courts  for  just  eight  years,  is  still  good 
authority  on  the  discretion  of  equity  in  granting  injunctions. 

The  opinion  delivered  by  Mr.  Justice  (afterwards  better 
known  as  Baron)  Parke  to  the  House  of  Lords  in  Mirehouse 
V.  Eennelly  at  p.  180,  contains,  perhaps,  the  best  statement 
ever  formulated  of  our  system  of  judicial  precedents.  A 
curious  contrast  to  his  vigorous  and  logical  method  is 
presented  by  the  contrary  opinion  of  his  all  but  namesake 
James  Alan  Park  in  the  same  case,  at  p.  192  sqq. 

Moore  v.  Robinson^  p.  756,  is  believed  to  be  the  reported 
case  which  goes  farthest  in  favour  of  allowing  a  servant 
entrusted  with  a  chattel,  and  having  the  temporary  control 
of  it,  to  bring  trespass  in  his  own  name  against  a  stranger. 
The  subject  has  never  been  adequately  reviewed  as  a  whole 
by  judicial  authority. 

In  Kent  v.  Shuckard^  at  p.  752,  Lord  Tenterden  goes  to 
Ulpian  for  the  reason  of  an  innkeeper's  liability,  but 
without  speculating  on  any  historical  connection  of  the 
similar  rules  in  the  civil  and  the  common  law.  Lord 
Tenterden's  successors  have  not  always  imitated  his 
discretion. 

Rogers  v-   Wood^  p.  554,  throws  ^^    ncvflLeutal  light,  by 
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no  means  without  constitutional  interest,  on  the  history 
of  the  Court  of  Exchequer.  Apparently  Queen  Elizabeth 
thought  herself  entitled  to  do  very  much  what  she  pleased 
in  her  Kemembrancer's  Office,  and  purported  to  decide 
questions  of  disputed  privilege  and  jurisdiction  by  special 
and  occasional  Commissions.  The  modem  Court  of  King's 
Bench  pronounced  the  residting  document  "  one  of  a  very 
irregular  character,"  not  being  a  decree  of  the  Court  of 
Exchequer  or  of  any  other  court  of  justice  known  at 
the  time,  and  therefore  not  receivable.  At  the  time  the 
proceedings  were  probably  supposed  to  be  well  within  the 
general  administrative  powers  or  residual  jurisdiction  of 
the  Crown. 

At  p.  119  we  read  that  in  the  last  week  of  June,  1832, 
the  House  of  Lords  "adjourned  for  some  time,  during 
which  their  Lordships  went  up  to  present  an  address  to  the 
King  on  his  escape  from  the  attack  made  on  his  Majesty 
at  Ascot  Heath."  For  the  satisfaction  of  any  curious 
reader  we  subjoin  the  particulars  of  this  event  from  a 
presumably  trustworthy  contemporary  account  : — 

"  Their  Majesties  having  attended  Ascot  races,  while 
the  King  was  looking  out  of  the  window  of  the  stand, 
two  stones  were  thrown  from  the  midst  of  the  crowd 
below,  one  of  which  struck  his  Majesty  severely  on  the 
forehead — but  the  hat  saved  him  from  any  injury." — 
Annual  Eegister,  1832,  June  19. 

The  assailant  was  a  discontented  Greenwich  pensioner, 
one  Collins,  stated  to  have  been  of  bad  character.  The 
supposed  grievances  were  personal  and  had  nothing  to  do 
with  the  Eeform  Bill,  so  that  the  incident  was  wholly 
without  political  significance. 
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In  JB.  V.  Justices  of  Middlesex,  p.  758,  the  Court  of 
King's  Bench  had  to  consider  which  of  two  conflicting 
enactments  framed  by  the  wisdom  of  Parliament  in  the 
same  session  was  entitled  to  obedience,  and  decided  that 
the  one  which  last  received  the  royal  assent  must  be  taken 
to  have  repealed  the  other  so  far  as  inconsistent  with  itself, 
and  must  therefore  prevail.  The  Acts  in  question  were 
both  local  Acts,  and  probably  the  managers  of  each  were 
unaware  that  the  other  was  pending.  Legislative  blunders 
of  this  kind  are  rare  in  our  own  time,  though  it  would  be 
rash  to  say  that  they  never  occur. 

F.  P. 
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IN  THE  HOUSE  OF  LORDS. 


Appeal  fbom  the  Court  of  Exchequer  Chamber. 
DOE    D.    HEAKLE    and    Others    v.    HICKS  (1). 

(1  Clark  &  PinneUy,  20—34 ;  S.  C.  6  Bligh  (N.  S.)  37.) 
Where  there  is  a  dear  and  manifest  intention  to  devise,  it  is  incumbent 
on  a  party  aUeging  a  revocation  by  a  codicil  to  prove  that  the  intention 
to  revoke  was  equally  dear  and  manifest :  if  there  was  only  a  reasonable 
doubt,  the  first  devise  ought  to  stand. 

A  testator  devised  his  copyhold  messuage,  called  Plomer  Hill  House, 
with  the  appurtenances,  to  trustees,  on  trust  for  his  wife  for  life,  and 
smbsequently,  by  one  of  several  codicils  revoking  several  of  the  disposi- 
tions made  by  his  said  will  of  all  his  freehold  copyhold  and  personal 
estate,  he,  instead  of  such  disposition,  devised  all  his  freehold  copyhold 
and  personal  estate  to  his  daughter :  Hdd,  that  the  devise  of  the  estate 
to  his  wife  for  life  was  not  affected  by  this  codicil. 

This  was  an  action  of  ejectment  brought  in  the  Court  of 
Exchequer,  in  Hilary  Term,  1826,  for  the  recovery  of  a  copy- 
hold tenement  and  farm,  called  Plomer  Hill  House,  with  the 
appurtenances,  situate  in  the  manor  of  West  Wycombe,  in  the 
county  of  Buckingham.  The  declaration  contained  several 
demises  by  Francis  Hearle,  and  Anna  Maria  his  wife,  and  by 


(1)  See  the  prindple  of  this  decision 
applied  in  Leslie  v.  Bathes,  '94,  2  Oh. 
499,  63  L.  J.  Oh.  617,  71  L.  T.  134, 

R.E, — VOL.  XXXVI. 


C.  A. ;  and  in  BeFreme'a  Estate ,  Freme 
V.  HaU,  '95,  2  Ch.  778,  64  L.  J.  Ch. 
862,  73  L.  T.  366,  C.  A.— B.  C. 
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1881. 
July  6. 

1832. 
May  25. 

Lord 

Bbouoham, 

L.C. 

Lord 
Wykfobd. 

TiNDAL, 

Ch.J. 
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Heablb  Francis  Hearle  alone,  on  the  15th  day  of  August,  1825.  The 
Hicks.  defendant  pleaded  the  general  issue.  The  cause  was  tried  at 
Aylesbury,  at  the  Spring  Assizes  for  1826,  before  Mr.  Justice 
Holroyd.  The  jury  found  a  special  verdict,  stating  in  substance 
that  John  Hicks  was,  at  the  time  of  making  his  will,  seised  in 
fee  of  certain  freehold  lands  in  Cornwall  and  Buckingham,  and 
of  a  certain  copyhold  messuage  or  mansion-house,  lands  and 
hereditaments,  with  the  appurtenances,  called  Plomer  Hill 
House,  being  the  premises  mentioned  in  the  declaration,  situate 
in  the  parish  of  West  Wycombe,  in  the  said  county  of  Bucks : 
that  the  said  John  Hicks,  on  the  4th  day  of  May,  1821,  duly 
made  and  published  his  will  in  writing,  executed  and  attested 
so  as  to  pass  real  estate,  and  which  will  (amongst  other  devises) 
contained  the  following : 
[  21  ]  <'  In  the  first  place,  I  give  and  devise  all  that  my  copyhold 

messuage,  &c.  called  Plomer  Hill  House,  in  the  parish  of  West 
Wycombe  aforesaid,  and  now  in  my  own  occupation,  together 
with  the  cottages  or  tenements  and  premises  thereunto  belong- 
ing, with  their  appurtenances,  unto  and  to  the  use  of  B.  B.  Slater, 
the  Earl  of  Cardigan,  Joseph  Holden  Strutt,  and  George  Farr, 
their  heirs  and  assigns,  upon  trust  for  my  present  dear  wife 
Susanna  Jemima  Hicks  during  her  life  or  widowhood,  or  until 
she  shall  cease  to  reside  at  the  said  premises,  or  let  the  same, 
or  permit  them  to  be  occupied  by  any  other  person  than  herself, 
she  paying  all  taxes  and  outgoings  in  respect  thereof,  and 
keeping  the  same  in  good  and  tenantable  repair ;  and  from  and 
after  the  decease  or  second  marriage  of  my  said  wife,  or  on  her 
ceasing  to  reside  at  the  said  premises,  or  letting  the  same  to  or 
permitting  them  to  be  occupied  by  any  other  person  than  herself, 
then  and  in  either  or  any  of  the  said  cases,  and  whichever  of 
the  said  events  shall  first  happen,  my  said  trustees,  their  heirs 
and  assigns,  shall  stand  and  be  seised  or  possessed  of  the  said 
copyhold  hereditaments  and  premises,  with  the  appurtenances, 
upon  and  for  such  trusts,  intents  and  purposes,  and  with,  under, 
and  subject  to  the  powers,  provisoes  and  declarations  as  (regard 
being  had  to  the  nature  and  quality  o{  the  tenure  of  the  said 
copyhold  premises)  will  best  or  nearftat  ^^^^^^P^^^  ^^^^  tbe 
uses,  trusts,  &c.  hereinafter   ^^pre^b       a*^^  declared  of  and 
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concerning  the  residue  of  my  real  estates,  or  such  and  so  many  Heable 
of  them  as  shall  be  then  existing  undetermined  and  capable  hicks. 
of  taking  effect. " 

That    on    the   10th    May,    the    16th    and    18th    July,   and 
14th  September,  1822,  the  said  John  Hicks  added  codicils  to 
his  will,  the  last  of  which  (the  only  one  important  *to  be  con-        [  *22  ] 
sidered  in  this  case)  was  in  the  following  terms : 

And  I  do  make  and  add  this  further  codicil  to  my  will,  hereby 
revoking  and  making  null  and  void  several  of  the  dispositions 
heretofore  made  by  me  in  my  said  will  and  codicils  of  all  my 
freehold,  copyhold  and  personal  estate  and  effects  of  all  and 
every  kind  and  description,  and  instead  and  in  the  place  of  such 
devise,  disposition  and  bequest  thereof,  I  do  give,  devise  and 
bequeath  all  and  every  my  freehold,  copyhold  and  personal 
estate  and  effects  of  every  kind  and  description  whatsoever,  and 
wheresoever  situated,  unto  my  daughter  Anna  Maria  Hearle; 
and  from  and  after  the  determination  of  that  estate,  I  give, 
devise  and  bequeath  the  same  unto  my  grandson  John  Graves, 
and  his  heirs,  in  strict  entail,  as  in  my  said  will  directed,  with 
this  additional  clause,  especial  and  positive  orders,  that  in  case 
the  said  John  Graves  should  not  be  thirty-one  years  of  age  at 
the  time  my  said  estates  shall  devolve  on  him  by  the  death  of 
my  daughter,  that  he  shall  not  take  or  be  put  in  possession  of 
the  same  until  he  shall  have  attained  such  age  of  thirty-one 
years,  but  that  the  rents  and  profits  thereof  shall  accumulate 
and  be  in  the  hands  of  my  trustees  for  the  use  and  benefit  of 
my  said  grandson  and  his  heirs ;  and  in  failure  of  issue  of  the 
said  John  Graves,  I  order  that  my  said  estates  and  effects  shall 
go  and  descend  as  is  by  my  said  will  directed.  And  I  do  hereby 
ratify  and  confirm  the  several  annuities  and  donations  by  me 
in  my  said  will  and  former  codicils  given  and  bequeathed. 
And  I  do  further  give  and  bequeath  unto  my  dear  wife  Jemima 
one  other  annuity  of  one  hundred  pounds  to  be  paid  her  in 
like  manner  and  with  the  like  restrictions  as  the  former  ones 
given  her  by  my  will  and  codicils,  hereby  in  all  other  respects 
but  what  is  above-mentioned  confirming  my  said  will  and 
codicils. 

This  codicil  was  executed  so  as  to  pass  real  estate.  [  23  ] 

1—2 
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Hbarle  John. Hicks  died  on  the  2l8t  day  of  June,  1825,  seised  of  his 

HioKs.       said  several  estates,  without  revoking  or  adding  to  his  will, 

except  as  appears  by  the  said  codicils  respectively,  leaving  his 

wife,  the  defendant,  and  the  said  Anna  Maria  Hearle,  one  of 

the  lessors  of  the  plaintiff,  him  surviving. 

The  question  for  the  consideration  of  the  Court  was,  whether 
the  devise  contained  in  the  will,  by  which  the  Plomer  Hill 
Estate  was  given  to  the  testator's  wife,  had  been  revoked  by  the 
terms  of  the  fourth  codicil. 

The  case  was  argued  in  the  Court  of  Exchequer  on  the  special 
verdict  in  Michaeknas  Term,  1826 ;  and  in  Hilary  Term,  1827, 
the  Court  gave  judgment  for  the  plaintiff. 

In  Easter  Term,  1827,  the  defendant  below  brought  a  writ  of 
error  in  the  Exchequer  Chamber.  The  case  was  argued  before 
that  Court  in  the  following  vacation ;  and  in  Trinity  Term,  1827, 
the  Court  reversed  the  judgment  of  the  Court  of  Exchequer. 

The  plaintiff  below  brought  his  writ  of  error  here,  praying 
that  the  judgment  of  the  Court  of  Exchequer  might  be  affirmed, 
and  the  reversal  thereof  by  the  Court  of  Exchequer  Chamber 
reversed. 

The  case  was  argued  before  the  Judges  by  Sir  E.  Sugden  and 
Mr.  Follett  for  the  appellant,  and  by  Mr,  Serjeant  Rvssel  and 
Mr.  Patch  for  the  respondent. 

Lord  Wynford  (who  presided  as  Deputy  Speaker) :  I  am 
always  glad,  my  Lords,  to  see  the  Judges  in  this  House.  I  am 
more  so  now,  as  I  was  one  of  those  who  advised  this  judgment 
in  the  Court  below,  so  that  if  they  had  not  been  here  I  should 
certainly  not  have  taken  this  seat.  His  Lordship,  after  having 
stated  the  will  and  codicil,  said :  The  question  for  your  Lord- 
[  ^24  ]  ships  *is,  what  effect  this  codicil  has  on  the  devise  of  this  estate 
in  the  will ;  and  for  the  purpose  of  deciding  that,  I  shall  move 
that  this  question  be  put  to  the  Judges — whether,  according  to 
the  true  construction  of  the  will  and  codicil  as  above  set  forth, 
the  devise  of  the  Plomer  House  Estate  ^as  revoked  by  the 
fourth  codicil  ? 

The  Judges  took  time  to  consider  t^r,    .16^*^^^' 
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TiNDALy  Gh.  J.  afterwards  delivered,  on  their  behalf,  a  judgment,  Heable 
of  which  we  have,  by  his  Lordship's  favour,  received  the  hicks. 
following  authentic  copy :  1832. 

May  26. 

My   Lords,  the  question   which  your  Lordships  have  been         

pleased  to  propose  to  his  Majesty's  Judges  is  this;  whether, 
according  to  the  true  construction  of  the  will  and  codicils  which 
have  been  stated  upon  this  appeal,  the  devise  in  the  will  of  the 
testator's  copyhold  messuage  or  mansion-house,  bams,  stables, 
buildings  and  pleasure-grounds,  lands  and  hereditaments,  called 
the  Plomer  Hill  Estate,  was  revoked  by  the  fourth  codicil :  and 
upon  this  question,  though  it  must  be  admitted  to  be  difficult 
to  draw  any  certain  conclusion  as  to  the  intention  of  the  testator, 
the  opinion  which  we  have  formed,  upon  the  best  consideration 
of  these  instruments,  is,  that  the  devise  in  the  will  above 
specified  was  not  revoked  by  the  fourth  codicil.  The  general 
principle  upon  which  this  opinion  proceeds  may  be  stated  thus : 
The  testator  does  by  his  will  shew  a  clear  and  manifest  intention 
to  devise  the  Plomer  Hill  Estate  to  his  wife  for  life,  or  during 
her  widowhood.  If  such  devise  in  the  will  is  clear,  it  is  incum- 
bent on  those  who  contend  it  is  not  to  take  effect  by  reason  of 
a  revocation  in  the  codicil  to  shew  that  the  intention  to  revoke 
is  equally  clear  and  free  from  doubt  as  the  original  intention  to 
devise ;  for  if  *there  is  only  a  reasonable  doubt  whether  the  [  'zs  ] 
clause  of  revocation  was  intended  to  include  the  particular 
devise,  then  such  devise  ought  undoubtedly  to  stand.  My 
Lords,  it  is  the  opinion  of  my  learned  brothers  and  mjrself, 
that  the  clause  of  revocation,  contained  in  the  fourth  codicil, 
does  not  apply  to  the  devise  in  question  with  such  clearness  and 
certainty  as  to  operate  as  a  revocation  of  that  plain  and  explicit 
devise  contained  in  the  will.  In  this  general  conclusion  we  all 
agree ;  but  it  is  scarcely  to  be  expected  that,  in  the  discussion 
of  a  question  of  this  nature,  we  should  all  arrive  at  the  same 
conclusion  upon  grounds  precisely  the  same.  In  stating,  there- 
fore, to  your  Lordships  those  grounds  upon  which  I  have  formed 
the  opinion,  not  simply  that  there  is  no  clear  intention  to 
revoke  the  devise,  but  that,  upon  the  proper  construction  of  the 
codicil,  the  clause  of  revocation  does  not  apply  to  this  particular 
devise,  I  cannot  undertake  to  say  I  am  expressing  the  opinion 
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Heable  of  all  my  learned  brothers  in  each  particular  reason  which  I 
Hicks.  ^^^^y  advance,  although  in  most  of  those  reasons  all  concur,  and 
I  am  not  aware  that  there  is  any  material  dissent  or  diversity 
of  opinion  in  respect  to  any.  That  the  testator  not  only  intended 
to  devise  to  his  wife  the  enjoyment  of  the  house  and  premises 
in  which  he  lived  during  her  life  or  widowhood,  but  that  it  was 
a  paramount  object  with  him,  appears  abundantly  by  the  first 
will  and  codicil.  It  forms  the  first  subject  of  the  devise  in  his 
will.  ''  In  the  first  place,  I  give  and  devise  all  that  my  copy- 
hold messuage  or  mansion-house,  barns,  stables  and  buildings, 
pleasure-grounds,  lands  and  hereditaments,  called  Plomer  Hill 
House,  in  the  parish  of  West  Wycombe,  and  now  in  my  own 
occupation,  together  with  the  cottages  or  tenements  or  premises 
[  *26  ]  thereto  belonging,  to  the  ^trustees  (therein  named)  and  their 
heirs,  upon  trust  for  my  present  dear  wife  Susanna  Jemima 
Hicks,  during  her  life  or  widowhood,  or  until  she  shall  cease  to 
reside  at  the  same  premises,  or  let  the  same,  or  permit  the  same 
to  be  occupied  by  any  other  person  than  herself,  she  paying  all 
taxes  and  outgoings  in  respect  thereof,  and  keeping  the  same  in 
good  and  tenantable  repair;"  and  then,  in  the  event  of  her 
death,  second  marriage,  ceasing  to  reside,  or  letting  the  premises, 
or  permitting  any  other  person  than  herself  to  reside  therein, 
he  directs  the  trustees  to  be  seised  and  possessed  of  these  copy- 
hold premises  upon  the  same  trusts  as  (regard  being  had  to  the 
nature  and  quality  of  the  tenure  of  the  said  copyhold  premises) 
will  best  correspond  with  the  uses  declared  concerning  the 
residue  of  his  real  estates.  He  afterwards  devises  to  his  wife 
all  his  money  in  the  funds  during  her  life  or  widowhood,  and 
after  her  death  or  marriage  to  such  person  as  should  be  either 
tenant  for  life  or  in  tail  of  his  residuary  estate,  with  a  power  to 
her  to  appoint  5002. ,  as  therein  mentioned,  and  then  gives  to 
her  absolutely  all  the  ready  money  which  shall  happen  to  be  in 
his  mansion  called  Plomer  Hill  House  at  the  time  of  his  decease, 
all  the  articles  of  plate  brought  by  her  on  her  marriage,  his 
family  carriage,  and  the  wines,  provisions  and  provendor,  live 
and  dead  stock,  which  at  the  time  of  his  decease  *'  shall  be  on 
or  about  the  said  copyhold  premis^^  "  9^^^  ^^^^  devises,  '*  all 
his  household  goods,  fixxxjiinre,  boo\>*     pti^^®>  pictures,  china, 
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glass,  and  plate,  not  thereinbefore  bequeathed,  unto  the  trustees,  Hbable 
in  trust  for  his  said  wife  during  such  time  as  by  virtue  of  his  hickb. 
will  she  shall  be  entitled  to  his  copyhold  mansion  and  premises, 
and  after  the  determination  of  her  estate  in  the  same,  in  trust 
absolutely  for  the  person  *who  then,  either  as  tenant  for  life  or  [  •27  ] 
in  tail  male,  shall  be  in  the  actual  possession  of  his  residuary 
real  estates."  The  testator,  therefore,  by  his  will,  has  not  only 
devised  the  mansion  to  his  wife,  but  has  shewn  a  clear  and 
anxious  desire  that  his  wife  should  continue  to  reside  in  the 
mansion  which  he  then  occupied,  and  that  it  should  not  in  any 
manner  be  dismantled  or  unfurnished,  but  should  be  enjoyed 
by  her  in  exactly  the  same  state  as  that  in  which  it  was  left  at 
the  time  of  his  death.  In  his  first  codicil,  made  after  the 
interval  of  a  year,  it  is  evident  that  the  same  intention  that  his 
wife  should  reside  in  the  mansion-house,  in  the  same  state  as 
left  at  the  time  of  his  death,  continued  to  be  predominant  in 
the  testator's  mind;  for  after  reciting  the  bequest  in  the  will 
to  his  wife  of  the  plate,  furniture,  and  other  articles  before 
adverted  to,  he  proceeds  to  revoke  such  bequest  in  plain  and 
direct  terms,  and  in  lieu  thereof  bequeaths  all  bis  farming  stock, 
household  goods,  &c.,  '*  and  all  other  his  effects  which  should 
be  in  or  about  his  residence  at  Plomer  Hill  aforesaid,  and 
QsoaUy  considered  as  comprised  in  and  constituting  his  estab- 
lishment there"  unto  his  wife,  for  her  own  use  and  benefit 
absolutely.  It  is  further  to  be  observed,  that  the  testator^s 
wife  appears  to  have  been,  from  the  time  of  the  making  of  the 
will  down  to  the  time  of  making  the  fifth  and  last  codicil,  the 
object  of  bis  peculiar  bounty  and  regard,  there  being  no  codicil, 
with  the  exception  perhaps  of  the  third,  which  does  not 
materially  add  to  the  provision  already  made  for  her  by  the 
previous  dispositions  in  her  favour.  The  will  gives  his  wife  a 
rent-charge  of  SOOL  a  year  for  life,  charged  upon  the  residue, 
with  a  contingent  increase  of  1002.  per  annum  in  case  of  the 
failure  of  issue  of  his  son.  By  the  first  codicil,  made  after  the 
death  of  his  son  without  issue,  he  gives  *his  wife  absolutely  [  *28  ] 
the  additional  annuity  of  1002.  per  annum,  and  bequeaths  to 
her  the  residue  of  his  personal  estate  absolutely  to  her  own  use. 
By  his  second  codicil  he  constitutes  her  his  sole  executrix  and 


1882.    H.  L.     1  CL.  &  FIN.  28—29.  [r.r. 

Heable  residuary  legatee ;  by  the  third  codicil,  he  gives  her  the  proceeds 
Hicks.  ^^^  profits  of  the  five  shares  which  he  held  in  the  County  Fire 
Office  for  her  life;  by  the  fourth,  the  codicil  in  question,  he 
gives  to  his  wife  a  further  annuity  of  lOOZ.  for  life ;  and  by  the 
fifth,  he  gives  to  her,  and  at  her  disposal,  all  sums  of  money 
which  she  or  the  testator  might  be  entitled  unto  out  of  the 
effects  of  her  late  father,  or  that  any  other  friend  might  leave 
her :  and  he  orders  his  executors,  in  case  she  shall  die  before 
him,  to  fulfil  her  will  and  disposal  thereof.  This  codicil  was 
executed  about  nine  months  subsequently  to  that  upon  which 
the  question  arises.  The  will  thus  containing  such  a  clear 
devise  to  the  wife,  with  such  a  manifest  indication  of  intention 
that  she  should  reside  in  the  mansion-house  called  Flomer  Hill, 
and  each  codicil  containing  proof  that  the  regard  of  the  testator 
for  his  wife  continued  unabated  and  unimpaired  until  long  after 
the  execution  of  the  fourth  codicil,  the  first  observation  that 
arises  is,  that  it  is  extremely  improbable  in  itself  that  the 
testator  should,  by  general  words,  without  making  any  reference 
to  his  wife,  or  any  disposition  in  lieu  thereof  in  her  favour, 
revoke  the  only  devise  of  land, which  he  had  made  to  her,  which 
forms  the  first  subject  of  his  will,  to  which  repeated  allusions 
are  made  in  the  will  itself  and  first  codicil,  and  her  residence 
in  which  during  her  widowhood  appears  to  have  been  the 
favourite  object  of  his  mind.  Still,  however,  the  question 
arises,  whether  he  has,  by  the  fourth  codicil,  revoked  this  devise 
or  not.  That  the  words  used  in  the  codicil  do  not  necessarily 
[  •29  ]  revoke  this  devise  is  sufficiently  manifest  by  referring  *to  them. 
The  testator  begins  by  saying,  "  I  do  make  and  add  this  further 
codicil  to  my  will,  hereby  revoking  and  making  null  and  void 
several  of  the  dispositions  heretofore  made  by  me  in  my  said 
will  and  codicil  of  all  my  freehold,  copyhold,  and  personal 
estate  and  effects  of  all  and  every  kind  and  description ;  "  and 
concludes  it  by  saying,  '*  that  hereby  in  all  other  respects  but 
what  is  above-mentioned  confirming  my  said  will  and  codicils." 
There  are  no  words  therefore  expressly  revoking  this  devise; 
on  the  contrary,  if  we  hold  all  the  dispositions  of  his  real  estate 
to  be  revoked,  we  construe  the  codicil  directly  against  the 
testator's  declared  intention.    It  is  a&  xnXif^  ^^^  ^  argument 
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that  the  devise  to  the  wife  may  be  one  of  those,  or  the  very  one,  Heablb 
which  the  testator  intended  to  confirm,  as  that  it  was  one  of  hic'ks. 
the  several  which  he  intended  to  revoke.  Whether,  therefore, 
this  devise  was  revoked  must  be  determined,  not  by  any  express 
words  to  that  effect,  but  by  the  consideration,  whether,  upon 
the  construction  of  the  codicil,  the  devise  and  disposition  therein 
contained  must  of  necessity  be  held  inconsistent  with  the  devise 
to  the  wife ;  or  whether  such  a  construction  may  be  put  upon 
the  devise  in  the  codicil,  that  both  the  will  and  the  codicil  may 
stand  together.  To  consider  this  question  it  is  necessary,  in 
the  first  place,  to  observe  how  the  disposition  of  the  testator's 
property  stood  under  the  will,  and  the  first  codicil,  at  the  time 
when  the  fourth  codicil  was  made ;  and  upon  a  careful  inspection 
of  the  will  and  first  codicil,  it  will  be  found  that  at  the  time  of 
executing  the  fourth  codicil  the  testator's  real  property  stood 
thus  disposed  of,  viz.  the  copyhold  estate  (the  Flomer  Hill 
House),  was  devised  to  the  wife  for  life,  the  remainder  forming 
part  of  the  residue.  The  Treravel  estate  stood  thus :  an  equit- 
able ^estate  to  his  daughter,  Anna  Maria  Hearle,  for  life,  for  [  *so  ] 
her  separate  use,  remainder  to  her  husband  for  life,  remainder 
to  her  children  in  tail,  as  tenants  in  common,  the  remainder 
forming  part  of  the  residue.  The  residue  of  his  property,  con< 
sisting  of  the  manor  and  advowson  of  Bradenham,  two  freehold 
farms  in  the  county  of  Bucks,  and  so  much  of  the  testator's 
estate  in  the  Flomer  Hill  House  and  the  Treravel  property  as 
was  undisposed  of,  and  also  comprising  all  his  personal  property, 
except  the  partial  interests  given  to  the  wife,  which  have  been 
before  enumerated,  formed  one  mass,  which,  at  the  time  of 
making  the  fourth  codicil,  in  consequence  of  the  death  of  his 
only  son  without  issue,  stood  devised  immediately  to  the 
testator's  grandson,  John  Graves,  for  life;  remainder  to  his 
first  and  other  sons  in  tail  male;  remainder  to  the  first  and 
other  sons  of  the  testator's  daughter,  Anna  Maria  Hearle,  in 
tail  male;  remainder  to  his  own  right  heirs.  Whilst  his 
property  stood  thus  disposed  of,  the  fourth  codicil  is  made,  in 
which,  after  declaring  his  intention  to  revoke  several  of  the 
dispositions  made  by  him  in  his  said  will  and  codicils  of  all  his 
freehold,  copyhold,  and  personal  estate  and  effects  of  all  and 
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Heable  every  kind  and  description,  ''  instead  and  in  the  place  of  such 
Hicks.  devise,  dispositions  and  bequests  thereof,  he  gives,  devises  and 
bequeaths  all  and  every  his  freehold,  copyhold,  and  personal 
estate  and  effects  of  every  kind  and  description  whatsoever, 
and  wheresoever  situated,  unto  his  daughter,  Anna  Maria  Hearle, 
and  from  and  after  the  determination  of  that  estate,  unto  his 
grandson,  John  Graves,  and  his  heirs,  in  strict  entail,  as  in  the 
said  will  mentioned ;  "  with  the  additional  clause  in  the  codicil 
as  to  the  time  when  John  Graves  shall  take :  and  in  failure  of 
such  issue  of  the  said  John  Graves,  he  orders  that  his  said 
[  *3i  ]  "(^estate  and  effects  shall  go  and  descend  as  is  by  his  said  will 
directed;  and  then  ratifies  and  confirms  the  several  annuities 
and  donations  by  him  in  his  said  will  and  former  codicils  given 
and  bequeathed;  and  gives  a  further  annuity  of  lOOZ.  to  his 
wife,  under  the  same  restrictions  as  the  former.  Now  if  this 
devise  in  the  codicil  can  be  construed  to  be  confined  to  the 
property  which  formed  the  testator's  residue  only,  then  the 
devise  in  the  will  of  the  copyhold  estate  in  question  to  the  wife 
for  her  life  will  remain  unrevoked,  and  the  object  of  the  testator 
in  his  codicil  may  still  be  carried  into  effect ;  and  that  such  may 
be  the  construction,  without  violating  the  words  of  the  codicil, 
appears  to  be  by  no  means  unreasonable.  In  the  first  place, 
the  codicil  professes  to  make  void  '' several  of  the  dispositions 
heretofore  made  by  him  in  his  will  and  codicils  of  all  his  free- 
hold, copyhold,  and  personal  estate  and  effects  of  all  and  every 
kind  and  description."  Now  the  only  disposition  made  of  all 
his  freehold,  copyhold,  and  personal  estate  and  effects,  is  that 
devise  which  relates  to  the  residue,  in  which  all  his  property, 
freehold,  copyhold  and  personal,  is  brought  together  in  one 
mass,  with  the  exception  of  that  part  of  the  personal  estate 
which  is  given  to  the  wife  absolutely  by  the  will,  and  which  is 
expressly  confirmed  to  the  wife  by  the  subsequent  part  of  this 
very  same  codicil.  In  the  second  place,  the  testator  says, 
'*  instead  of  such  devise,  disposition  and  bequest,"  using  the 
singular  number,  which  would  in  strief  (rrsk^^^^^^^^  construction 
be  applicable  to  the  devise  or  dispo^u*  ^  oi  ^^^  residue,  but  not 
to  the  various  disposition^  contained  .  il^®  '^^'  ^^  ^®  third 
place,  the  death  of  bis    oiiltr  survivi  ^    /it^>  'William,  who  was 
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the  first  taker  for  life  under  the  clause  disposing  of  the  residue,      Heable 
makes  it  not  improbable  that  he  should  wish  to  substitute  in       hicks. 
•the  residuary  clause  his  only  surviving  daughter  to  take  the       [  *32  ] 
same  estate  therein  which  was  before  given  to  the  son.    In  the 
fourth  place,  if  the  devise  to  the  wife  of  the  copyhold  estate  is 
to  be  held  to  be  revoked,  then,  not  several  only  of  the  disposi- 
tions of  the  real  property  contained  in  the  will,  but  all  such 
dispositions,  are  revoked  or  altered;   for  the  wife's  life  estate 
in  the  Plomer  Hill  property  is  gone;  the  equitable  estate  for 
life  given  by  the  will  to  the  daughter  in  the  Treravel  estate  for 
her  separate  use  is  merged  in  a  legal  estate  for  life,  given  to 
her  generally,  and  the  daughter  has  a  life  estate  in  the  residue, 
now  for  the  first  time  interposed  before  that  of  John  Graves. 
But  to  revoke  all  the  dispositions  of  the  realty  in  the  will  and 
codicil  is  against  the  express  directions  of  the  testator.     Still 
further,  if  the  devise  of  the  Plomer  Hill  Estate  to  the  wife  is 
revoked,  inasmuch  as  the  codicil  confirms  the  donations  made 
in  the  will  and  codicil,  the  wife  would  still  be  entitled  absolutely 
to  the  furniture,   and  to   every  thing   which  constitutes  the 
establishment  of  that  house.     So  that  the  house,  upon  the  death 
of  the  late  testator,  would  immediately  go  to  the  daughter,  but 
stripped  and  dismantled  of  all  its  furniture  and  establishment, 
which  the  testator  appeared  anxiously  to  intend  should  be  kept 
together.    Again,  the  codicil  gives  an  immediate  estate  for  life 
to  A.  M.  Hearle,  and  from  and  after  the  determination  of  that 
estate,  to  his  grandson  John  Graves,  and  his  heirs,  in  strict 
entail,  "  as  in  his  said  will  directed."    Now  this  express  refer- 
ence to  the  will  draws  the  attention  to  that  part  of  the  will  in 
which  alone  there  is  any  mention  of  John  Graves,  that  is,  to 
the  disposition  of    the  residue.     It  seems    therefore   a  very 
reasonable  construction    of  the  codicil  to  infer,   that  as  the 
ultimate  remainder  of  the  property  intended  to  be  thereby  dis- 
posed of  is  limited  by  express  ^reference  to  the  clause  in  the       [  *S3  ] 
will  which  contains  the  devise  to  John  Graves  in  strict  entail, 
the  property  itself  devised  by  the  codicil,  is  the  same  property 
as  that  contained  in  the  devise  of  the  will  to  which  such  refer- 
ence is  made,  viz.  the  residue  only.    By  this  construction  the 
only  alteration  effected  by  the  codicil  is,  the  substitution  of  a 
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Heablb  devise  to  the  daughter  for  life,  instead  of  that  given  to  the 
Hicks.  ^o^>  ^^  ^^^®  place  immediately  next  before  the  estate  given  to 
John  Graves.  But  if  the  devise  operates  on  the  residue  only, 
as  before  mentioned,  it  leaves  the  particular  estate  already 
devised  to  the  widow  untouched.  There  are  undoubtedly  some 
difficulties  attending  the  construction  of  the  will  and  codicil 
whichever  way  they  are  construed.  It  may  be  said  against 
the  construction  above  made,  that  the  words  of  devise  in  the 
codicil  to  the  daughter  are  immediate,  and  that  the  testator,  by 
his  first  codicil,  shews  that  he  knew  how  to  interpose  a  new 
estate,  by  proper  terms,  between  those  already  created  by 
the  will.  It  certainly  is  so ;  but  it  is  obvious,  in  comparing  the 
frame  of  the  first  and  the  fourth  codicils,  and  looking  to  the 
description  of  the  witnesses  to  each  respectively,  that  the  former 
was  made  with,  the  latter  without,  legal  assistance ;  so  that  no 
great  reliance  can  be  placed  on  that  argument.  It  may  be 
argued  again,  that  the  testator  by  the  codicil  directs,  that  in 
case  his  grandson  shall  not  be  81  at  the  time  the  estates  shall 
devolve  on  him  by  the  death  of  the  testator's  daughter,  the 
rents  shall  accumulate  for  his  benefit,  and  that  if  the  wife  took 
a  life  estate  in  the  copyhold,  non  constat  that  she  might  survive 
the  daughter,  in  which  case  the  Plomer  Hill  Estate  would  not 
devolve  to  the  grandson  on  the  daughter's  death.  But  it  is  not 
at  all  surprising  for  a  testator,  in  preparing  such  an  instrument, 
to  have  overlooked  or  not  cautiously  provided  for  the  possibility 
[  '34  ]  of  his  wife  outliving  his  daughter,  *the  more  especially  when 
the  devise  to  the  wife  related  only  to  part  of  the  estate.  It  may 
further  be  contended  that,  by  the  fifth  codicil,  the  testator  has 
proved  that  he  was  aware  that  the  fourth  codicil  had  revoked 
the  estate  for  life,  which  he  had  previously  given  by  the  first 
codicil,  to  his  son-in-law:  for  he  could  not  otherwise  have 
devised  to  him  the  rents  and  profits  of  the  Treravel  estates 
during  his  life.  It  must  be  granted  that  the  fourth  codicil  had 
necessarily  that  effect;  but  this  arises  not  from  his  devise  of 
the  life  estate  to  his  daughter,  for  the  only  effect  of  that  devise 
was  to  convert  her  equitable  estate  for  her  own  separate  use 
into  a  legal  estate  for  life,  but  it  arises  from  the  devise  to  the 
grandson  being  made  ''  from  and  after  the  determination  of  that 
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estate/'  vords  which  necessarily  excluded  the  devise  to  the 
son-in-law,  which  he  had  before  made  by  his  first  codicil.  This 
argament  therefore  does  not  seem  to  turn  upon  the  question 
whether  the  life  estate  to  the  widow  is  revoked  or  not.  Upon 
the  whole,  although  these  and  perhaps  other  difficulties  may  be 
urged  against  the  construction  above  proposed,  we  think  the 
onus  probandi  of  shewing  that  the  devise  to  the  wife  is  included 
in  the  clause  of  partial  revocation  is  cast  upon  those  who  claim 
under  such  revocation,  and  that  it  is  not  shewn  with  sufficient 
certainty  that  this  devise  to  the  wife  is  included  in  such  clause; 
on  the  contrary,  that  upon  the  proper  construction  of  this 
codicil  the  intention  appears  to  have  been  that  the  devise  to  the 
wife  should  not  be  revoked  by  the  codicils.  Upon  these  grounds 
we  think  the  devise  in  question  has  not  been  revoked. 

The  Lord  Chancellob  expressed  his  concurrence  with  the 
opizuon  of  the  Judges,  and  moved  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  be  affirmed ;  and  it  was 

^  Affirmed  accordingly. 


Heable 

V, 

Hicks. 


Appeal  from  the  Court  of  Exchequer. 
GARDINER  v.   SIMMONS  (1). 

(1  aark  &  FinneUy,  33--38;  S.  C.  6  BHgh  (N.  S.)  60.) 

If  the  appellant  does  not  appear  to  support  his  appeal,  the  respondent's 
counsel  are  not  compellable  to  go  on,  but  the  appeal  may  be  dismissed, 
and  the  House  will  afterwards  exercise  their  discretion  as  to  the  costs. 

This  was  an  appeal  from  an  order  of  the  Court  of  Exchequer 
arising  out  of  the  following  circumstances :  The  defendant  was 
a  farmer,  holding  certain  lands  in  the  parish  of  Lindfield,  in  the 
county  of  Sussex,  and,  in  the  month  of  June,  1825,  was  made 
a  defendant  in  an  amended  bill,  filed  by  one  John  Henry  Nainby, 
against  several  holders  of  land  in  that  parish,  praying  for  an 
account  of  the  tithes  of  their  lands.  The  respondent  appeared 
and  put  in  his  answer ;  and  by  an  order  of  the  Court  in  July, 
1827,  the  bill  was  ordered,  as  against  the  respondent,  to  be  dis- 
missed with  costs  for  want  of  prosecution,  unless  cause  should 
be  shewn  to  the  contrary  at  the  sittings  after  the  then  Trinity 

(1)  Cp.  Ex  parte  Laws  {ISn)  7Ch.Div.  160,  a  case  in  the  Court  of  Appeal, 


1882. 
June  21, 

Lord 

Bbougham, 

L.C. 

L35] 
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gardineb  Term.  Cause  was  not  shewn,  and  the  bill  being  accordingly 
Simmons,  dismissed,  the  respondent's  costs  were  afterwards  taxed  at  32L  17«. 
These  costs  were  not  paid ;  and  the  respondent  finally  obtained 
an  order,  on  the  7th  May,  1828,  directing  a  writ  of  sequestration 
to  issue  to  sequester  the  said  J.  H.  Nainby's  personal  estate,  and 
the  rents,  issues  and  profits  of  his  real  estate,  for  payment  of  the 
same.  The  writ  was  accordingly  issued  :  but  the  appellant, 
having  put  in  a  claim  as  lessee  of  all  the  tithes  of  Lindfield,  the 

[  '36  ]  sequestrators  *served  him  with  notice  thereof,  and  required  him 
to  pay  them  all  sums  of  money  that  might  be  due  from  him  to 
the  said  J.  H.  Nainby.  On  proof  of  this  service,  and  of  demand 
of  payment,  the  Court,  on  the  20th  November,  1829,  ordered 
that  the  appellant,  within  a  week,  should  shew  cause  why  he 
should  not  attorn  as  tenant  to  the  commissioners  under  the 
sequestration,  and  why  he  should  not  pay  to  them  the  sum 
mentioned  in  the  writ,  and  the  costs  of  the  sequestration,  and  of 
that  application.  The  appellant  shewed  cause  against  this  order 
on  affidavits,  stating  that  he  was  tenant  to  one  Maria  Williamson, 
and  not  to  J.  H.  Nainby.  The  Court,  by  an  order  dated  the 
16th  December,  1829,  referred  it  to  the  Master,  to  inquire 
whether,  at  the  time  of  the  service  of  the  writ  of  sequestration, 
the  tithes  belonged  to  Nainby ;  and  directed  that  Maria  Williamson 
should  be  at  liberty  to  come  in  and  be  examined  upon  her  claim 
of  interest ;  that  all  parties  should  produce  all  books  and  papers 
relating  to  the  inquiry,  and  be  examined  on  interrogatories  as 
the  Master  should  direct ;  and  that  the  Master  should  make  his 
report  to'  the  Court.  From  the  orders  of  20th  November  and 
16th  December,  1829,  the  appellant  appealed,  alleging,  that 
supposing  him  to  have  been  lessee  of  the  tithes  to  Nainby,  yet 
that  any  money  payment  reserved  in  respect  of  such  demise  was 
not  a  rent,  but  only  a  sum  of  money  due  on  a  special  contract, 
and  therefore  a  mere  chose  in  action  which  could  not  be  rendered 
available  to  a  sequestration :  that  such  money,  due  at  the  time* 
of  the  service  of  notice  of  the  sequestration,  would  not  run  with 
the  land  to  an  heir  or  subsequent  purchaser,  and  therefore  could 
not  be  made  the  subject  of  an  attornment ;  and  that  the  question 
of  fact  raised  by  the  affidavits  on  shewing  cause,  being,  whether 

[  *37  ]       the  appellant  was  lessee  of  the  tithes  ^to  Nainby,  and  not  to 
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whom  those  tithes  belonged,  the  latter  question  had  been  Qabdineb 
improperly  referred  to  the  Master.  The  respondent  insisted  sihmokb. 
that  the  order  was  in  all  respects  conformable  to  the  established 
practice  of  courts  of  equity,  in  cases  where  third  persons  were  in 
possession  of  property  belonging  to  parties  whose  property  was 
amenable  to  the  process  of  those  Courts ;  that  the  rent  of  tithes 
might  be  made  available  to  sequestration ;  and  that  the  supposed 
alienation  of  the  tithes  by  Nainby  was  collusive,  and  made  with 
a  view  to  defeat  the  sequestration. 

The  case  was  fixed  for  argument  on  the  21st  June,  1882 ;  on 
that  day  Sir  E.  Sugden  appeared  at  the  bar  on  behalf  of  the 
respondent,  but  no  counsel  attended  for  the  appellant. 

The  LoBD  Chancellor  inquired  into  the  cause  of  this  circum- 
stance. 

A  gentleman,  who  appeared  as  agent  for  the  appellant,  said 
he  had  received  a  notice  of  this  case  so  late  on  the  preceding 
evening,  that  he  had  not  been  able,  though  after  using  every 
exertion,  to  obtain  the  attendance  of  his  counsel.  He  requested 
that  some  delay  might  be  permitted. 

Sir  E.  Sugden  consented,  on  condition  that  the  costs  of  the 
day  were  paid.     As  this  condition  was  not  accepted. 

The  Lord  Chancellor  asked  if  the  respondent's  counsel  would 
go  on  with  the  argument  in  support  of  the  judgment  of  the  Court 
below,  and  move  that  the  appeal  be  dismissed. 

Sir  E.  Sugden  declined  to  do  so,  observing  that  the  judgment 
was  a  good  judgment,  and  wanted  no  support.  *If  the  appellant's  [  *s%  ] 
counsel  had  appeared,  he  should  be  ready  to  answer  anything 
that  might  be  advanced  against  the  judgment,  but  as  nothing 
was  advanced  against  the  judgment,  it  stood  on  its  own  merits, 
and  their  Lordships  might  do  as  they  thought  fit  with  the  petition 
of  appeal. 

The  Lord  Chancellor  : 

The  course  which  I  shall  recommend  to  the  adoption  of  your 
Lordships,  is  to  dismiss  this  appeal,  and  to  state  in  the  order  that 
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Gabdiner 
Simmons. 


the  dismisBal  is  for  the  want  of  the  appearance  of  the  appellant, 
and  that  yon  will  reserve  to  him  the  liberty  of  making  an  appli- 
cation to  your  Lordships,  if  he  has  any  special  circumstances  to 
shew  on  "which  he  can  ground  such  application.  In  the  mean- 
time, however,  I  should  propose  to  dismiss  the  appeal  for  the 
want  of  the  appearance  of  the  party ;  and,  having  regard  to  the 
peculiar  circumstances  disclosed  upon  the  case,  I  should  propose 
doing  so  with  lOOt  costs.  His  Lordship,  however,  afterwards 
added:  Instead  of  dismissing  the  appeal  with  costs,  I  should 
propose  that  an  account  of  the  costs  incurred  on  the  part  of  the 
respondent  be  given  in,  and  then,- if  the. appellant  thinks  fit  to 
make  any  application  to  your  Lordships,  we  may  determine  on 
what  conditions  alone  we  can  listen  to  it. 

In  a  subsequent  case,  where  the  same  question  arose,  their 
.Lordships  referred  to  this  case  as  the  precedent  they  should 
follow  under  similar  circumstances. 


1832. 
JmUj  23. 


Appeal  from  the  Bolls  Court. 
NICOL  V.  VAUGHAN. 

(1  Clark  &  FinneUy,  49—59 ;  8.  C.  6  BHgh  (N.  8.)  104.) 

[See  the  report  of  the  previous  appeal  in  this  case,  in  85  B.  B. 
at  p.  60,  taken  from  5  Bligh  (N.  S.)  605,  at  the  end  of  which 
report  a  note  of  this  appeal  will  be  found :  85  B.  B.  at  p.  67.] 


Appeal  from  the  Bolls  Court. 


1830. 
March  17. 

Leach,  M.K. 

1832. 

July  23. 

Lord 

Brououam, 

L.C. 

[60] 


(1 


COCKERELL 

Clark  &  Finnelly,   60 


CHOLMELEY(l). 

S.)   120;    affirming- 


-71  ;    S.  C.  6  Bligh  (N, 
1  Ru88.  &  My.  418.) 

A  testator,  by  hiB  will,  devised  his  lands  to  trustees,  with  a  power  of 
sale.  The  trustees  sold  the  estate,  but  as  it  was  supposed  that  the  tenant 
for  life,  without  impeachment  of  waste,  was  entitled  to  the  produce  of  the 
growing  timber,  the  deed  for  carrying  the  contract  of  sale  into  effect 
recited  that  the  trustees  had  sold  t^e  lands  for  a  certain  sum,  and  that 
the  tenant  for  life  had  sold  the  timber  then  stA^^^^^S  thereon  for  a  certain 
other  sum.    The  purchase  money  of  the  e^t^te  was  paid  to  the  trustees, 

(1)  See  now  22  &  23  Yiot.  c.  35,       to  r^n^^^  ^  mistake  of  this  kind  iu 
.  13,  by  which  the  Court  is  enabled      ^tt^^'^^^.A-S. 
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and  invested  aocoTding  to  tHe  directionB  in  the  will ;  the  value  of  the     Cogkebell 
timber  was  paid  to  the  tenant  for  life :  Held,  that  this  was  a  bad  ezecu-  «• 

tion  of  t]iej)ower,  and  that  it  was  not  cured  by  the  subsequent  investment    Cholmelby. 
by  the  tenant  for  life,  according  to  the  directions  in  the  will,  oLthe  money 
which,  under  a  mistake  of  the  law,  had  been  thus  paid  over  to  him. 

Sib  Henby  Englefield,  late  of  the  parish  of  Sonning,  in  the 

county  of  Berks,  Bart.,  being  seized  of  the  manor  of  Early,  and 

the  manor,  mansion-house,  and  lands  of  White  Knights,  in  that 

connty,  made  his  last  will  and  testament  id  writing,  dated  the 

27th  of  November,  1778,  and  executed  so  as  to  convey  real 

estates,  and,  amongst  other  things,  devised  the  said  manor  of 

Early,  and  his  manor  aiid  mansion-house  '''called  White  Knights,        [  *6i  ] 

and  all  and  every  his  messuages,  lands,  &c.  in  the  county  of 

Berks,  unto  the  Bight  Honourable  Charles  Sloane,  Lord  Gadogan, 

and  Sir  Charles  Bucke,  Bart.,  and   their  heirs,  upon  trust  to 

secure  to  his  widow  an  annuity  of  500Z.  per  annum,  then  to  the^ 

use  of  the  testator's  eldest  son,  Henry  Charles  Englefield,  for 

and  during  the  term  of  his  natural  life,  without  impeachment 

of  waste,  with  remainder  to  trustees  to  preserve  contingent 

remainders,  created  in  favour  of  Francis  Michael  Englefield,  the 

testator's  second  son,  and  of  Teresa  Anne  Englefield,  his  daughter. 

And  the  said  testator  declared  his  will  to  be,  that  notwithstanding 

any  of  the  estates  and  uses  by  his  said  will  created  or  limited,  it 

should  be  lawful  to  and  for  the  said  Lord  Cadogan  and  Sir 

Charles  Bucke,  or  the  survivor,  from  time  to  time,  at  the  request 

and  by  the  direction  or  appointment  of  the  person  who,  for  the 

time  being,  should  be  in  possession  of  or  entitled  to  the  rents 

and  profits  of  the  manor  and  tenements  aforesaid,  signified  by 

any  deed  or  writing  under  seal,  attested  by  two  witnesses,  to  sell, 

or  to  convey  in  exchange  for  other  manors,  lands,  &c.  all  or  any 

part  or  parts  of  the  manor  and  tenements  aforesaid,  to  any  person 

or  persons  whomsoever,  either  together  or  in  parcels,  for  such 

price  in  money,  or  any  other  equivalent,  as  to  them  .should  seem 

just  and  reasonable ;  and  to  that  end  for  the  said  Lord  Cadogan 

and  Sir  Charles  Bucke,  or  the  survivor,  by  any  deed  under  their 

hands  and  seals,  to  declare  such  new  uses  as  should  be  necessary 

for  the  executing  such  sales  or  exchanges ;  and  when  any  of  the 

said  premises  should  be  sold  for  a  valuable  consideration  in 

money,  in  pursuance  of  the  powers  thereby  given,  all  the  sums 
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CocKERELL  of  moiiey  which  should  arise  by  such  sales  should  be  laid  out  by 
Cholmbley.  the  said  Lord  Cadogan  and  Sir  Charles  *Bucke,  or  the  survivor, 
[  *62  J  with  such  consent  as  aforesaid,  testified  as  aforesaid,  and  be 
invested  in  the  purchase  of  other  freehold  manors  of  inheritance, 
in  fee  simple,  in  possession,  and  of  copyhold  lands  of  inheritance, 
if  any  should  be  intermixed  therewith,  to  be  settled  and  conveyed 
to  the  same  uses  as  were  thereinbefore  limited. 

The  testator  died  on  the  Ist  of  June,  1780,  without  revoking 
or  altering  his  will ;  Dame  Eatherine  Englefield  and  all  his  three 
children  survived  him:  upon  his  death  his  eldest  son,  Henry 
Charles  Englefield,  who  thereupon  became  Sir  Henry  Charles 
Englefield,  Bart.,  entered  into  the  possession  of  the  manor, 
mansion-house  and  lands  of  White  Knights,  as  tenant  for  life, 
under  the  limitations  of  his  father's  will. 

On  the  1st  January,  1782,  Sir  Charles  Bucke  died,  and  Lord 
Cadogan  became  the  sole  trustee  under  the  will. 

In  the  same  year,  Teresa  Anne  Englefield  intermarried  with 
Francis  Cholmeley,  late  of  Bransby,  in  the  county  of  York,  esq., 
deceased,  and  the  respondent,  Francis  Cholmeley,  was  the  eldest 
son  of  that  marriage,  and  was  bom  some  time  in  the  year  1788. 

In  the  month  of  July,  1782,  William  Byam  Martin,  Esq., 
being  desirous  of  purchasing  the  manor  and  mansion-house  and 
lands  of  White  Knights,  employed  the  late  Mr.  Cockerell,  then 
of  Stratton  Street,  an  architect  and  surveyor,  to  make  inquiries 
about  the  property,  and  to  treat  for  the  purchase  of  it.  Mr. 
Cockerell  accordingly  applied  to  the  London  attorney  and  solicitor, 
and  the  country  attorney  and  solicitor  of  the  Englefield  family, 
for  permission  to  view  the  house  and  grounds,  and  for  informa- 
tion respecting  the  particulars  of  the  property,  and  the  price  for 
[  *es  ]  which  it  was  to  be  *sold,  and  having  viewed  the  property,  and 
obtained  such  information  as  he  was  able,  Mr.  Cockerell,  as  the 
agent  of  Mr.  Martin,  finally  made  an  offer,  which  the  then  tenant 
for  life  and  the  trustee  agreed  to  accept. 

The  real  contract  between  the  parties  being  a  contract  for  the 
sale  and  purchase  of  the  manor,  mansioii-bouse  and  lands  of 
White  Knights,  with  the  addition  of  lands  called  Foxholes,  at 
the  price  of  13,400/.,  and  of  the  titxi\^^  aI^A  ^^^^^  *^®®s  thereon 
at  a  price  to  be  fixed  by  the  valuatiotx       l<^0  surveyors,  the  point 
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now  in  dispute  was,  whether  the  respective  parties  and  their  law  Cookbbbll 
advisers  in  carrying  this  contract  into  effect  had  not  committed  cholmelby. 
a  mistake.  They  conceived  that,  inasmuch  as  Sir  Henry  Charles 
Englefield  was  entitled,  as  tenant  for  life,  without  impeachment 
of  waste,  to  cut  down  the  timber  and  other  trees  upon  the 
property  contracted  to  be  sold,  and  to  sell  the  same  when  cut, 
and  to  receive  for  his  own  use  the  proceeds  of  such  sale,  he  was 
therefore  entitled  to  the  value  of  the  said  timber  and  trees 
although  left  standing ;  and  upon  this  mistake  as  to  the  rights 
of  Sir  Henry  Charles  Englefield  as  such  tenant  for  life,  the  deed 
for  carrying  the  above-mentioned  contract  into  effect  was  framed. 

That  deed,  instead  of  reciting  the  contract  of  the  parties  as 
one  entire  contract,  contained  a  recital  to  the  following  effect : 
"  Whereas  the  said  Lord  Cadogan,  by  virtue  of  the  power  given 
to  him  in  the  will  (and  at  the  request  of  Sir  H.  C.  Englefield, 
properly  testified),  contracted  with  the  said  William  Byam  Martin 
for  the  sale  of  the  manor,  and  of  the  mansion-house  of  White 
Knights,  and  of  the  outhouses,  &c.,  and  of  the  fixtures  and 
furniture,  &c.,  for  the  sum  of  18,400Z. ;  and  the  said  Sir  H.  C. 
Englefield,  who,  as  tenant  for  life,  without  impeachment  of 
waste,  is  ^entitled  to  the  timber  trees  standing  and  growing,  and  [  *64  ] 
being  on  the  said  premises,  so  agreed  to  be  sold  to  the  said 
William  Byam  Martin,  hath  agreed  to  sell  the  said  timber  and 
timber  trees  to  the  said  W.  B.  Martin,  at  or  for  the  sum 
of  2,448Z." 

The  sum  of  2,448i.  was  paid  to  Sir  Henry  Charles  Englefield, 
for  his  own  use,  and  the  sum  of  18,400Z.  only  was  paid  to  and 
received  by  Lord  Cadogan,  as  the  surviving  trustee  under  the 
will.  The  deed  was  duly  executed  by  all  parties,  and  Mr.  Martin 
entered  into  possession  of  the  property. 

Part  of  the  sum  of  18,400i.  was  laid  out  by  Lord  Cadogan 
upon  mortgage  security,  and  the  residue  was  invested  in  the 
purchase  of  Three  per  cent.  Consolidated  Bank  Annuities,  and 
proper  deeds  were  executed  by  Lord  Cadogan,  declaring  the 
trusts  upon  which  he  held  the  said  trust  funds. 

Francis  Michael  Englefield  died  in  the  year  1789. 

In  the  month  of  April,  1799,  the  sum  of  18,400Z.  stood  invested 
and  secured  in  the  following  manner,  that  is  to  say,  the  sum  of 
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CocKBBBLL  12,500Z.,  part  thereof,  upon  mortgage  of  certain  estates  at  Bedge- 
Cholmbley.  mont  and  Seekling,  in  Holdemess,  in  the  county  of  York,  and 
the  residue  thereof,  together  with  the  proceeds  of  other  parts  of 
the  estates  devised  by  the  said  will,  and  sold  under  the  said 
power,  was  invested  in  the  sum  of  4,080i.  11«.  lid.,  Three  per 
cent.  Consolidated  Bank  Annuities,  and  then  stood  in  the  name 
of  Lord  Cadogan  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England. 

Fart  of  the  said  sum  of  4,0802.  ll^.  lid.  was,  on  the  1st  of 
May,  1799,  applied  by  Lord  Cadogan,  with  the  consent  of  Sir 
Henry  Charles  Englefield,  in  redeeming  the  land-tax  charged 
upon  and  payable  out  of  other  parts  of  the  estates  devised  by  the 
[  •66  ]  said  will,  *and  the  sum  of  4,0801.  11«.  lid..  Three  per  cent. 
Consolidated  Bank  Annuities,  was  thereby  reduced  to  the  sum 
of  6012.  108.  9d.  like  Annuities. 

The  respondent  Francis  Cholmeley  attained  twenty-one  in  the 
year  1804. 

Dame  Katherine  Englefield  died  in  May,  1805. 

In  the  year  1806,  doubts  were  suggested  by  Mr.  Nowell,  the 
solicitor  of  Sir  Henry  Charles  Englefield,  whether,  inasmuch  as 
the  timber  and  other  trees  expressed  to  be  conveyed  by  the  deed 
of  12th  of  May,  1783,  had  not  been  severed  from  the  land  at  the 
date  of  the  execution  of  that  deed,  the  sum  of  2,4482.  had  been 
properly  received  by  him ;  and  whether  he  ought  to  retain  the 
same ;  and  in  order  to  obviate  any  litigation  which  might  there- 
after arise  by  reason  of  such  doubts,  Sir  Henry  Charles  Englefield, 
on  the  29th  of  July,  1806,  purchased,  and  transferred  into  the 
name  of  Lord  Cadogan,  the  sum  of  8,681Z.  4«.  Three  per  cent. 
Consolidated  Bank  Annuities,  being  such  an  amount  of  that 
stock  as  the  sum  2,4482.  would  have  produced  on  the  17th  day 
of  May,  1788 ;  by  this  transfer  the  amount  of  Three  per  cent. 
Consols,  in  the  name  of  Lord  Cadogan,  was  increased  to  the  sum 
of  4,2822.  Us.  9d. 

About  the  same  time  a  draft  of  a  deed-poll  or  declaration  of 
trust  was  prepared,  by  the  direction^  o*  Sir  Henry  Charles 
Englefield,  and  was  intended  to  have  ^^^°^  executed  by  Lord 
Cadogan,  for  the  purpose  of  explaij^  /r  how  the  said  sum  of 
4,2822. 148.  9d.,  Three  per  cent.  Couq^^     jjadbeen  produced,  and 


VOL.  XXXVI.]     1882.    H.  L.     1  CL.  &  FIN.  65—67.  21 

of  declaring  the  trusts  upon  which  the  said  Lord  Cadogan  held    Cooesbbll 
the  same.    This  draft  was  submitted  to  the  perusal  of  Lord  cholmelet. 
Cadogan's  solicitor,  and  was  approved  by  him  on  his  lordship's 
behalf ;  bat  before  the  deed  '''was  actually  executed,  and  in  the       [  *66  ] 
early  part  of  the  year  1807,  Lord  Cadogan  died. 

Teresa  Anne  Gholmeley,  the  mother  of  the  respondent  Francis 
Cholmeley,  died  in  the  year  1810. 

The  said  manor,  &o.  by  divers  mesne  conveyances,  became 
vested  in  the  appellants. 

In  consequence  of  the  death  of  Lord  Cadogan,  and  the  lunacy 
of  his  heir-at-law,  it  became  necessary  to  obtain  an  Act  of 
Parliament  for  the  appointment  of  trustees  for  the  discharge 
of  the  trusts  of  the  will,  and  accordingly,  in  May,  1819,  Sir 
H.  C.  Englefield,  the  tenant  for  life  in  possession,  and  the 
respondent  Francis  Cholmeley,  the  next  immediate  remainder 
man  in  tail  under  the  will  of  the  said  testator.  Sir  Henry 
Englefield,  petitioned  for  leave  to  bring  in  a  bill  for  the  purpose 
of  appointing  new  trustees  of  the  said  will ;  and  an  Act  of 
Parliament  was  passed,  whereby,  after  reciting  the  will  of  Sir 
Henry  Englefield,  and  the  sale  of  the  said  manor,  mansion-house 
and  lands  of  White  Knights,  in  pursuance  of  the  trusts  thereof, 
all  the  estates  devised  by  the  will,  except  such  as  had  been  sold, 
were  vested  in  William  Cruise  and  Edward  Jemingham,  both  of 
Lincoln's  Inn,  esquires,  and  their  heirs,  upon  the  trusts  of  the 
said  will ;  and  the  executors  of  Lord  Cadogan  were  empowered 
and  directed  to  assign  and  transfer  unto  and  into  the  names  of 
William  Cruise  and  Edward  Jemingham,  the  sum  of  12,5002., 
secured  on  mortgage,  and  also  the  sum  of  4,2621.  lis.  9d.  Three 
per  cent.  Consolidated  Bank  Annuities,  then  standing  id  the 
name  of  the  said  Lord  Cadogan,  to  be  held  by  them  upon  such 
of  the  trusts  of  the  will  as  were  then  subsisting. 

By  a  decree  of  the  Court  of  Chancery  made  in  a  cause  depending 
there,  wherein  some  of  the  appellants  "^were  plaintiffs,  and  others  [  *67  ] 
were  defendants,  dated  the  6th  of  April,  1821,  it  was  ordered  and 
decreed  that  the  said  manor,  mansion-house  and  premises  should 
be  sold,  with  the  approbation  of  one  of  the  Masters  of  the  said 
Court,  and  with  the  usual  directions  for  that  purpose ;  and  in 
pursuance  of  the  said  decree,  the  said  manor,  mansion-house  and 
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CocKBBELL  premises  were,  on  the  16th  of  July,  1822,  put  up  to  sale  by  public 
Cholhelet.  auction,  before  the  said  Master,  and  the  appellant,  Sir  Charles 
Bichard  Blunt,  was  allowed  and  reported  by  the  said  Master  as 
the  highest  bidder  for,  and  the  purchaser  of,  the  said  manor, 
mansion-house  and  premises,  at  the  price  of  87,000{.,  and  upon 
the  terms  contained  in  the  conditions  annexed  to  the  particulars 
of  sale.  The  report  was  confirmed  by  an  order  of  the  6th 
November,  1822. 

In  the  month  of  March,  1822,  Sir  Henry  Charles  Englefield 
died,  and  respondent  thereupon  became  entitled,  as  the  tenant  in 
tail,  to  the  possession  of  the  hereditaments  devised  by  Sir  Henry 
Englefield's  will,  or  to  the  proceeds  of  such  of  the  said  heredita- 
ments as  had  been  sold  in  pursuance  of  the  said  power  of  sale ; 
and  as  such  tenant  in  tail  he  presented  a  petition  to  the  then 
Master  of  the  Bolls,  praying  that  William  Cruise,  the  surviving 
trustee  under  the  said  Act  of  Parliament,  might  be  ordered  to 
assign  and  transfer  to  him  the  sums  of  which  he  stood  possessed 
under  the  trust ;  and  that  petition  having  been  heard  before  the 
late  Sir  Thomas  Plomer,  on  the  29th  of  July,  1822,  his  Honour 
ordered  that  it  should  be  referred  to  one  of  the  Masters,  to 
inquire  and  state  to  the  Court  whether  the  respondent  was  entitled 
to  receive  the  said  sums  under  the  provisions  of  Lord  Eldon's 
[  *68  ]  Act.  The  Master  reported  that  he  was  so  *entitled ;  and  the 
order  for  the  transfer  was  accordingly  made. 

The  respondent,  Francis  Cholmeley,  as  tenant  in  tail,  com- 
menced his  action  of  formedon  in  the  Court  of  Common  Fleas  at 
Westminster,  in  Michaelmas  Term,  1828,  demanding  against  the 
appellants  the  said  manor,  mansion-house  and  premises,  and 
recovered  judgment  in  such  action,  upon  the  ground  that  the 
deed  of  the  12th  of  May,  1788,  was  void  at  law,  and  that  no  estate 
or  interest  in  the  said  manor,  mansion  and  premises,  was  thereby 
limited  or  appointed  to  the  said  William  Byam  Martin. 

In  Hilary  Term,  1826,  the  appellants  exhibited  their  bill  in 
Chancery,  which  was  afterwards  amended  against  the  respondent, 
and,  after  stating  the  above  facts,  concluded  by  praying  that  it 
might  be  declared  that  the  appellants  ^ere»  under  the  circum- 
stances, entitled  to  the  benefit  of  the  cont^^^^  *^^  agreement  for 
the  purchase  of  the  said  manor,  manaiovv  x,/)^®^  ^^^  premises,  and 


VOL.  XXXVI.]     1882.    H.  L.    1  CL.  &  FIN.  68—69.  23 

to  have  the  said  contract  carried  into  effect,  and  to  have  the  said  Cockebell 
indenture  of  the  12th  day  of  May,  1783,  reformed  and  amended,  and  gholmelby. 
made  conformable  to  the  said  contract  and  agreement,  and  to  have 
the  said  mistake  and  defect  in  the  said  last-mentioned  deed  rectified 
and  made  good,  and  that  the  respondent  Francis  Gholmeley  might 
be  decreed  to  do  and  execute  all  necessary  and  requisite  acts  and 
deeds  for  confirming  and  establishing  the  appellants'  title  to  the 
hereditaments  and  premises  mentioned  and  comprised  in,  and 
intended  or  expressed  to  be  limited  and  conveyed  by,  the  said 
indenture  of  the  12th  day  of  May,  1788,  and  for  general  relief. 

To  this  bill  the  respondent  put  in  his  answer ;  and  *thereby  [  '69  ] 
insisted,  that  the  execution  of  the  power  of  sale,  by  the  indenture 
of  the  12th  of  May,  1788,  was  void  at  law  ;  and  that  the  appellants 
were  not  entitled  to  any  relief  in  a  court  of  equity  against  him, 
and  were  not  entitled  to  have  remedied,  or  made  good,  any  defect 
in  the  manner  in  which  the  sale  to  Mr.  Martin  had  been  carried 
into  effect. 

The  cause  came  on  to  be  heard  before  his  Honour  the  Master  of 
the  Rolls  on  the  17th  of  March,  1830,  [as  reported  in  1  Eussell  & 
Mylne,  p.  418,  when  his  Honour  decreed  that  the  appellants'  bill 
should  be  dismissed,  saying :] 

This  is  one  of  the  most  unfortunate  cases  that  ever  occurred  in  [  i  R.  &  My. 
a  court  of  justice.  The  parties  concerned  in  the  transaction 
complained  of,  acted  with  the  most  perfect  fairness  and  integrity, 
and,  after  an  enjoyment  has  been  had  under  it  of  nearly  half  a 
century,  and  after  a  transmission  of  interests  to  other  persons, 
and  great  improvements,  so  that  the  property  has  become  more 
than  doubled  in  value,  it  is  sought  to  be  recovered  upon  the 
restoration  only  of  the  original  price.  And  it  must  be  observed 
that  the  transaction  at  the  time  worked  no  injury  to  the  defendant. 
It  is  not  pretended  that  full  justice  was  not  done  to  his  contingent 
interest  in  the  price  paid ;  and  where  all  was  just  in  substance, 
he  comes  into  Court  and  claims  the  property  upon  a  mere  mistake 
of  form.  But  the  law  is  with  him ;  and  in  the  exercise  of  the 
jurisdiction  of  a  court  of  equity,  I  am  fettered  by  precedent. 

The  plaintiffs  call  upon  this  Court  to  supply  the  defect  in  the 
execution  of  the  power,  or  to  reform  and  amend  the  deed  of  the 
12th  of  May,  1783.    A  court  of  equity  will,  in  favour  of  persons 
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CooKESELL  standing  in  the  situation  of  the  plaintiffs,  supply  a  defect  in  the 
Cholmeley.  execution  of  a  power  which  consists  in  the  want  of  some  circum- 
stance required  in  the  manner  of  execution,  as  the  want  of  a  seal, 
or  of  a  sufficient  number  of  witnesses,  or  where  it  has  been 
exercised  by  a  deed  instead  of  a  will.  But  here  it  is  at  law 
decided,  that  there  was  no  power  in  the  trustees  to  sell  the  land 
without  the  growing  timber,  and  there  is  no  execution  by  the 
trustees  of  the  power  to  sell  the  land  with  the  growing  timber  ; 
and  I  find  no  authority  which  applies  to  this  case. 

With  respect  to  the  reformation  of  the  deed,  it  is  true  that  a 
court  of  equity  will,  in  favour  of  persons  standing  in  the  situation 
r  *25  J  of  the  plaintiffs,  relieve  against  a  deed,  *which,  by  mistake  of  the 
drawer,  does  not  effectuate  the  real  intention  of  the  parties.  But 
can  it  be  said  that  the  drawer  of  this  deed  has  mistaken  the  real 
intention  of  the  parties  ?  Can  it  be  said,  that  it  was  not  the  real 
intention  of  Sir  Henry  Englefield  to  convey  the  timber,  and  to 
receive  the  price,  when  he  did  actually  convey  the  timber,  and 
did  receive  the  money,  and  retain  it  for  some  years  ?  Or  can  it 
be  said  that  the  trustee  did  not  mean  to  convey  the  land  alone, 
without  the  timber,  when  he  receives  the  price  of  the  land  alone, 
and  permits  Sir  Henry  Englefield  to  receive  the  price  of  the 
timber?  And  on  the  other  hand,  must  it  not  have  been  the 
intention  of  Sir  Byam  Martin  to  take  the  timber  by  the  conveyance 
from  Sir  Henry  Englefield,  and  to  take  the  land  alone  by  the 
conveyance  from  the  trustee,  when  he  paid  to  the  first  the  price 
of  the  timber,  and  to  the  trustee  the  price  of  the  land  only  ? 

It  has  been  argued,  that  the  defendant,  being  aware  of  the  facta 
of  the  case  in  the  lifetime  of  Sir  Henry  Englefield,  has,  by  his 
silence,  and  by  being  a  party  to  the  application  to  Parliament, 
confirmed  the  title  of  the  plaintiffs.  In  equity  it  is  considered,  as 
good  sense  requires  it  should  be,  that  no  man  can  be  held  by  any 
act  of  his  to  confirm  a  title,  unless  he  was  fully  aware  at  the  time, 
not  only  of  the  fact  upon  which  the  defect  of  title  depends,  but 
of  the  consequence  in  point  of  law ;  and  here  there  is  no  proof 
that  the  defendant,  at  the  time  of  the  acts  referred  to,  was  aware 
of  the  law  on  the  subject,  nor  was  it  even  alleged  in  argument. 

Upon  the  whole,  I  know  no  precedent  for  a  decree  in  favour  of 
the  plaintiffs,  and  consider   myself  bound,  therefore,  though 
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reluctantly,  to  dismiss  the  bill ;  but,  in  such  a  case,  it  must,  of    Cockebell 
course,  be  without  costs.  Cholmeley. 

From  this  decree  the  appellants  appealed,  alleging  that  it  was  [  i  Ci.  &  Fin. 
a  settled  rule  in  courts  of  equity  that  they  would  supply  defects 
in  executions  of  powers  where  a  valuable  consideration  had  been 
paid,  and  where  the  intention  of  the  parties  had  been  to  execute 
the  power,  and  they  had  been  mistaken  only  in  points  of  form. 
They  insisted  that  that  rule  was  fairly  applicable  to  this  case, 
where,  from  the  beginning,  there  had  been  no  other  intention  than 
that  of  a  bond  fide  execution  of  the  power  by  all  the  parties  con- 
cerned in  the  sale  of  the  estates.  They  further  contended,  that 
if  there  had  been  any  irregularity  in  the  execution  of  the  power, 
it  was  removed  by  the  subsequent  transfer  of  stock  made  by 
Sir  H.  C.  Englefield,  so  that  no  pretence  existed  for  saying  that 
the  remainder  man  had  suffered  any  injury.  On  the  other  hand, 
they  insisted  that  the  parties  who  had  for  such  a  length  of  time 
been  acting  upon  the  sale  in  1788,  in  the  bqlief  that  it  was  a  good 
and  valid  sale,  who  had  besides  expended  large  sums  of  money  in 
the  improvement  of  the  estate,  would  be  unjustly  deprived  of  the 
benefit  of  what  they  had  done,  if  that  sale  should  now  be  set  aside. 
The  respondent  insisted  that  the  construction  of  the  power  must 
be  the  same  in  a  court  of  equity  as  in  a  *court  of  law,  and  in  the  [  •to  ] 
latter  the  power  had  already  been  declared  to  be  badly  executed. 
A  court  of  equity  would  only  interfere  to  supply  deficiencies,  or 
correct  mistakes  in  point  of  form ;  but  here  the  substance  of  the 
power  had  been  disregarded  in  its  execution,  which  was  indeed 
contrary  to  the  intention  of  the  donor  of  the  power. 

Mr.  Pepys  and  Mr.  Cockerell^  for  the  appellants. 

Sir  Edward  Sugden  and  Mr.  Lynch,  for  the  respondent  (i). 

The  Lobd  Chancellor:  1832. 

July  23. 

There  is  a  very  important  case  which  I  appointed  to  give        

judgment  in  to-day.  It  is  a  case  of  very  great  hardship — it  is  the 
case  of  Cockerell  and  Cholmeley,  which  was  argued  some  time  ago. 
I  stated  at  the  time,  that,  being  impressed  by  the  hardship  of  that 

(1)  [The  names  of  the  counsel  engaged  are  taken  from  the  report  in 
6  Bligh  (N.  8.).] 
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CocKBRBLL  case,  though  I  certainly  felt  that  the  decree  of  the  Court  below 
Cholmbley.  ought  to  be  afl&rmed,  I  should  postpone  advising  your  Lordships 
as  to  the  manner  in  which  it  appeared  to  me  it  ought  to  be  decided, 
until  I  had  an  opportunity  of  again  attentively  looking  carefully 
into  it,  in  order  to  see  if  there  was  any  possibility  of  discovering 
means,  consistently  with  the  decided  cases,  consistently  with  the 
facts  of  the  case,  and  consistently  with  the  undoubted  law  of  the 
case,  of  coming  to  an  opposite  conclusion,  which  attempt  on  my 
part  has  been  in  vain ;  and  I  certainly  now  am  prepared  to  advise 
your  Lordships  to  affirm  the  decree  below.  My  Lords,  when  I  have 
said  I  entirely  agree  with  his  Honour  (from  whose  judgment  this  is 
an  appeal)  in  thinking  that  it  is  one  of  the  hardest  cases,  as  I  have 
already  intimated  to  your  Lordships,  taking  it  altogether,  that  I 
have  ever  seen,  even  upon  that  chapter  of  the  law, — the  execution 
of  powers — which  is  so  fruitful  at  various  times  in  cases  of  this 
description,  it  is  fit  that  I  should  add  (and  it  is  only  what  I  threw 
out  at  the  hearing  of  the  cause),  that  nothing  can  be  more  unjust 
[  *7i  ]  than  to  throw  any  imputation  *whatever,  on  the  other  hand, 
against  the  gentleman  who  has  taken  advantage  of  the  law  of  the 
land  as  it  is.  He  is  not  bound  to  forego  that  advantage ;  he  is 
not  only  not  bound  to  forego  that  advantage,  but,  unless  he  be  a 
person  to  whom  many  thousands  of  pounds  are  a  matter  of  no 
importance,  as  regards  either  his  own  interest  or  the  interests  of 
his  family,  it  would  be  a  piece  of  romantic  folly,  in  my  opinion, 
for  him  to  forego  that  advantage  which  the  law  of  the  land  has 
given  him.  My  Lords,  many  who  have  no  occasion  for  money  for 
their  families,  either  from  having  enough  of  it  themselves,  or  their 
families  being  well  provided  for,  may  afford  to  be  generous  to 
others;  for  it  is  pure  generosity  in  the  way  to  which  I  have 
referred,  but  no  man  is  to  be  blamed  for  wanting  the  means  to  be 
thus  generous.  Is  it  possible  to  think  of  blaming  any  person, 
merely  because  he  is  not  guilty  of  an  act  of  romantic  generosity? 
— an  act  which,  in  the  circumstances  of  this  respondent,  Mr. 
Cholmeley,  who  is  stated  to  be  a  gentleman  with  a  family,  would, 
in  all  probability,  have  been  an  act  of  folly  disentitling  him  to 
praise,  and  probably  subjecting  him  to  censure.  My  Lords,  in 
the  circumstances  of  the  case,  nevertheless,  I  shall  not  recommend 
to  your  Lordships  to  make  any  order  in  respect  to  costs. 
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GILES  V.  GEOVER  and  Another.  i832. 

May  26. 
(I  Clark  &  FinneUy,  72—224;  S.  C.  6  Bligh  (N.  S.)  277;  9  Bing.  128;  2       June2h, 

Moore  &  Scott,  197.)  July  11. 

Where  goods  have  been  seized  under  a  fi,  /a.,  but  remain  unsold  in  Pattkson  J. 
tbe  bands  of  the  sheriff,  he  shall  sell  them  under  a  writ  of  extent  in  chief  Aldesson,  J. 
or  in  aid,  tested  after  the  seizure  under  the  fi,  fa,^  and  shall  satisfy  the  Taunton,  J. 
Crown's  debt  without  regard  to  the  previous  execution.  Vaughan,  B. 

Gaselee,  J. 
Tms  was  an  issue  directed  by  the   Court  of  Exchequer,  in  littledale, 

Hilary  Term,  1824,  with  a  view  to  determine  whether  the  effects    ^     ^'    ^ 

BAYLBY,  b. 

of  Henry  Fourdrmier  and   Thomas  NichoUs,   debtors  of  the      Tindal, 
defendants  in  error,  were  liable  to  seizure  under  an  extent  in  aid        ^^'^ 

Lord 

issued  at  the  suit  of  Grover  and  Pollard.    The  goods  of  Fourdrinier   Tentbbden. 
and  NichoUs  had  already  been  seized  by  the  sheriff  under  writs  of    bbougham 
fieri  facias,  and  remained  in  his  hands  unsold  when  the  extent  in         ^•^• 

[  72  1 

aid  was  issued.  The  question  was,  whether  the  execution  under 
the  writs  otji.fa.  was  an  execution  executed  so  as  to  change  the 
property,  and  leave  nothing  for  the  extent  to  operate  upon,  or 
whether  the  property  still  remained  so  far  in  the  debtors  as  to  be 
liable  to  seizure  under  the  extent. 

The  case  was  submitted  to  the  consideration  of  the  Judges,  who, 
on  the  25th  May  and  25th  June,  delivered  their  opinions.  The 
House  of  Lords  took  time  for  further  consideration  ;  and,  on  the 
11th  July,  Lord  Tentbbden  and  the  Lord  Chancellor  (Brougham) 
expressed  *  their  concurrence  with  the  opinion  of  the  majority  of  [  *7^  ] 
the  Judges. 

Patteson,  J. : 

In  this  case  your  Lordships  have  propounded  two  questions 
for  the  opinions  of  the  Judges.  1st,  a  common  person  brings  his 
action  against  another,  and  obtains  judgment;  issues  a  writ 
of  Jieri  facias  upon  that  judgment,  and  delivers  the  writ  to  the 
sheriff,  who,  in  execution  thereof,  seizes  the  goods  of  the  defen- 
dant :  while  the  goods  remain  in  the  sheriff's  hands,  and  before 
he  has  sold  them,  a  writ  of  extent  in  aid  is  issued  against  the 
same  defendant,  as  debtor  of  a  debtor  of  the  Crown,  tested  aft-er  the 
seizure  under  the  writ  of  ^fieri  facias,  and  is  delivered  to  the  said 
sheriff:  shall  this  writ  of  extent  be  executed  by  the  sheriff  by 
extending  the  same  goods,  seizing  them  into  the  King's  hands, 
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Giles        and  selling  them  to  Batisfy  the  Crown's  debts,  without  regard 
Gboveb.      to  the  writ  ol  fieri  facias  under  which  he  had  first  seized  them  ? 
2nd,  all  other  things  remaining  the  same,  does  it  make  any 
difference  whether  the  writ  of  extent  was  in  chief  or  in  aid  ? 

Upon  the  first  question  much  difference  of  opinion  has  long 
existed,  and  there  are  conflicting  decisions  of  the  courts  of  law. 
Your  Lordships  therefore  will  not  be  surprised  to  find  that  the 
Judges  have  not  been  able  to  agree,  and  it  has  become  my  duty 
to  state  my  opinion  upon  it.  I  apprehend  that  the  answer  to  this 
question  depends  upon  two  points ;  first,  whether  the  property 
in  the  goods  is  so  altered  by  the  seizure  of  the  sheriff  under  the 
fieri  facias,  that  the  extent  cannot  take  effect ;  and,  secondly, 
whether  the  statute  83  Hen.  VIII.  c.  39,  s.  74,  bars  the  right 
of  the  Crown.  As  to  the  first  point :  At  common  law  the  goods 
of  the  debtor  were  bound  from  the  teste  of  a  writ  of  fieH  facias 

[  '74  ]  at  the  *suit  of  a  common  person,  as  well  as  from  the  teste  of  the 
King's  writ.  This,  as  to  common  persons,  is  altered  by  the  statute 
29  Car.  II.  c.  3,  s.  16  (i),  since  which  they  are  bound  only  from  the 
delivery  of  the  writ  oi  fieri  facias  to  the  sheriff.  The  Crown,  how- 
ever, not  being  named  in  that  statute,  goods  are  still  bound  from 
the  teste  of  the  King's  writ.  But  this  binding,  in  the  case  both 
of  the  King  and  of  a  common  person,  relates  only  to  the  debtor 
himself  and  his  acts,  so  as  to  vacate  any  intermediate  assign- 
ment made  by  him  otherwise  than  in  market  overt,  Phillips  v. 
Thompson  (2) .  (Per  Lord  Hardwigke,  Loivthall  v.  Tomkins  (3) ;  and 
per  Lord  Ellenborough,  Payney.Drewe{4);  and  many  other  cases.) 
And  even  when  made  in  market  overt,  in  the  case  of  the  King, 
it  in  no  way  affects  the  priority  of  conflicting  writs.  The  rule 
as  to  priority  between  common  persons  always  was,  that  the  writ 
which  was  first  delivered  to  the  sheriff  should  be  first  executed, 
without  regard  to  the  teste ;  but  between  the  King  and  a  subject, 
that  the  King's  writ,  though  delivered  last,  should  be  preferred 
first,  on  the  ground  expressed  by  Lord  Coke,  Quick's  case  (6) : 
Quando  jus  domini  regis  et  subditi  insimul  concurrunt,  jus  regis 
praBferri  debet.     And  this  also  without  regard  to  the  teste.    If, 

(1)  Eepealed,  56  &  57  Vict.  c.  71,  (3)  2  Eq.  Cas.  Abr.  381. 
s.  60.  (4\  4  East,  523,  538. 

(2)  3  Lev.  191.  (A  9  Co.  Rep.  129  b. 


/^ 
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therefore,  a  writ  of  fieri  facias  at  the  suit  of  a  common  person  Giles 
may  he  delivered  to  the  sheriff,  and,  before  any  seizure  made  gboysb. 
by  him  under  that  writ,  a  writ  of  extent  at  the  suit  of  the  King, 
tested  after  the  deUvery  of  the  fieri  facias,  be  dehvered  to  him, 
it  is  not  doubted  but  that  the  sheriff  would  be  bound  to  execute 
the  writ  of  extent  in  preference  to  the  fieH  facias.  In  the  case, 
indeed,  stated  by  your  Lordships,  the  sheriff  had  aheady  seized 
under  the  writ  ol  fieri  facias  before  the  writ  of  extent  was  delivered 
to  him :  what  then  is  the  effect  of  that  seizure  ?  *If  by  it  the  [  •is  ] 
writ  of  fieri  facias  is  executed,  if  the  rights  of  the  King  and  the 
subject  no  longer  run  together,  if  the  property  in  the  goods  be 
taken  out  of  the  debtor,  then  the  writ  of  extent  is  too  late,  it  has 
nothing  on  which  to  operate.  But  if  the  seizure  of  the  goods  be 
but  an  inception  of  the  execution,  if  the  rights  of  the  King  and 
the  subject  are  still  conflicting,  if  the  general  property  in  the 
goods  still  remain  in  the  debtor,  then  the  maxim  will  still  apply, 
and  the  King's  right  must  be  preferred.  It  is  not  pretended  in 
any  of  the  authorities,  except  in  some  supposed  loose  dicta,  that 
by  seizure  of  the  goods  any  property  therein  is  acquired  by  the 
creditor;  so  far  is  this  from  being  the  case,  that  when  goods 
were  seized  by  the  sheriff  under  one  writ  (which  had  been  last 
delivered),  it  was  held  that  he  might  sell  under  the  writ  of  another 
creditor,  which  had  been  first  delivered,  but  under  which  he  had  not 
seized  :  Hutchinson  v.  Johnston  (i) ;  and  see  Jones  v.  Atherton{2). 
Now  if  the  seizure  under  a  writ  of  fieri  facias  executed  the  writ, 
if  it  changed  that  property,  and  vested  it  in  the  creditor,  how  came 
it  that  the  sheriff,  having  seized  under  the  second  writ,  was  not 
compelled  to  sell  under  that  writ  ?  It  cannot  be  said  that  the 
reason  was  because  the  property  was  bound  and  altered  by  the 
delivery  of  the  first  writ,  and  therefore  the  goods  could  not  be 
taken  under  the  last,  since  it  was  held  in  Payne  v.  Drewe  (3),  that 
if  the  sheriff  sell  under  the  writ  last  delivered,  the  creditor  whose 
writ  was  first  dehvered  cannot  follow  the  goods  or  their  proceeds, 
though  he  has  his  remedy  against  the  sheriff;  and  the  same 
point  had  long  before  been  determined  in  SmaJlcomh  v.  Cro«a(4), 

(1)  1  B.  B.  380  (1  T.  B.  729).  (3)  4  East,  523,  632. 

(2)  17  B.  B.  442  (7  Taunt.  56;  2         (4)  1  Loid  Bay.  251;   1  Salk.  320. 
Manh.  375). 
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GiLEi^        and  other  cases.    It  seems  to  me  to  be  clear  from  these  cases, 
Gbovsb.      that  the  seizure  of  goods  by  the  sheriff  will  not  make  any  difference 

L  '76  ]  *as  to  the  rights  of  creditors  under  conflicting  writs,  any  more 
than  the  teste  of  the  writs  does,  and  will  not  vest  any  property 
whatever  in  the  creditor  under  whose  writ  the  seizure  is  made, 
in  the  cases  of  common  persons ;  why  then  should  it  make  any 
difference  in  the  case  of  the  Grown  and  a  subject?  It  is  true 
that  in  one  report  of  the  case  of  Wilbraham  v.  Snow  (i).  Lord  Ch.  J. 
Eelynge  is  made  to  say,  that  ''  the  property  is  altered  from  the 
owner  and  given  to  the  party  at  whose  suit ;  "  but  the  reporter 
adds  a  qiuere,  and  the  other  reports  of  the  same  case  do  not 
mention  this  supposed  dictum.  Again,  in  one  report  of  Clerk  v. 
Withers  (2)  y  Gould,  J.  is  made  to  refer  to  this  supposed  dictum  of 
Lord  Ch.  J.  Kelynge;  but  in  another  report  of  the  same  case  (3), 
Gould,  J.  is  made  to  say  only  that  Lord  Ch.  J.  Kelynge  held,  in 
Wilbraham  v.  SnoWy  that  the  sheriff  gained  a  general  property 
by  seizure;  whereas  the  other  Judges  held  that  he  gained  a 
special  property  only ;  and  Powys,  J.,  is  made  to  say  that  the 
general  property  remained  perhaps  in  abeyance ;  all  which  shews 
only  the  inaccuracy  of  the  reporters  or  the  doubtful  grounds 
of  the  decision  ;  and  as  a  special  property  in  the  sheriff  is  quite 
sufficient  ground  to  warrant  the  decision,  no  other  ground  beyond 
that  can  reasonably  be  taken  to  have  been  estabUshed. 

That  the  general  property  in  goods,  even  after  seizure,  remains 
in  the  debtor,  is  clear  from  this,  that  the  debtor  may  after  seizure, 
by  payment,  suspend  the  sale  and  stay  the  execution,  Rex  v. 
Bird  (4);  and  have  back  his  goods  without  any  bill  of  sale  or 
assignment  from  the  sheriff  or  creditor.  And  again,  that  if  the 
sheriff,  after  selling  a  sufficient  quantity  of  goods  seized  to  satisfy 
the  debt,  proceed  to  sell  more,  trover  will  lie  against  him  at  the 

[  •77  ]  suit  of  the  debtor ;  but  *if  the  property  by  seizure  is  taken  out 
of  the  debtor,  it  must  be  so  taken  as  to  all  the  goods  seized ;  and 
what  has  operated  to  restore  it  ?  Still  it  is  said  that  by  the 
seizure  a  special  property  vests  in  the  sheriff,  and  that  this  is 
an  alteration  of  property  sufficient  to  protect  the  rights  of  the 
execution  creditor,  and  to  prevent  the  Crown  from  taking  other- 

.      (1)  1  Lev.  282.  (3)  6  Mod.  293. 

(2)  2  Lord  Bay.  1076.  ^4)  2  Show.  87. 
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wise  than  subject  to  those  rights.  It  is  undoubtedly  true  that  Giles 
the  sheriff  does  by  the  seizure  acquire  a  special  property  in  the  gboveu. 
goods ;  he  may  maintain  trespass  or  trover  for  them  :  Wilbraham 
v.SnoM?  (1) ;  and  see  Mildmay  v.  Smith  (2).  He  is  answerable  to  the 
creditor  if  they  be  rescued,  and  he  is  bound  to  sell  them,  Clerk  v. 
Withers  {^).  But  on  full  consideration  it  seems  to  me  that  this 
property  vested  in  the  sheriff  by  seizure  is  merely  that  which 
results  from  his  being  the  appointed  officer  of  the  law,  and  to 
enable  him  to  sell  goods,  and  to  raise  the  money,  not  that  thereby 
the  property  is  taken  out  of  the  debtor.  The  goods  are  in  sub- 
stance in  custodiu  legis ;  the  seizure  made  by  the  officer  of  the 
law  is  for  the  benefit  of  those  who  are  by  law  entitled  ;  it  is  made 
against  the  will  of  the  debtor,  and  no  property  is  transferred  by 
any  act  of  his  to  the  sheriff.  In  this  respect  it  differs  from  all 
cases  of  special  property,  and  of  charges  on  goods  created  by  the 
debtor  whilst  he  has  the  absolute  dominion  over  the  goods.  It 
is  conceded  that  the  Crown  cannot  avoid  an  equitable  mortgage  : 
Ceuperd  v.  Attorney-General  (4) ;  or  the  Ken  of  a  factor,  Rex  v. 
Lee  (5);  or  of  a  wharfinger.  Rex  v.  Humphery{6) ;  or  a  bond  fde 
assignment  in  trust  for  creditors,  Rex  v.  Watson,  Weston  on 
Extents,  *115 ;  or  any  other  similar  assignment  or  charge,  because  [  '78  ] 
they  are  created  when  the  debtor  has  legal  power  and  authority  to 
create  them,  and  attach  upon  the  goods  before  the  process  of  the 
Crown,  and  the  Crown  can  only  take  the  goods  subject  to  such 
liabilities  as  the  debtor  has  legally  created.  In  the  case,  how- 
ever, of  a  seizure  by  the  sheriff,  the  debtor  has  created  no  liability, 
and  the  Crown  has  a  right  to  say  that  the  sheriff,  whilst  the  goods 
are  in  his  hands,  holds  them  for  the  benefit  of  any  one  who  may 
have  a  legal  charge  against  them  as  the  property  of  the  debtor. 
One  instance  apparently  shewrag  that  a  Jieri  facias  is  executed 
by  seizure  of  the  goods,  is  that  of  the  bankruptcy  of  the  debtor 
after  the  seizure  and  before  sale,  in  which  the  assignment  of  the 
commissioners  does  not  pass  the  property  in  the  goods  to  the 
assignees,  although  it  relates  back  to  the  act  of  bankruptcy  ;  and 

(1)  2  Sairnd.  47 ;  1  Sid.  438 ;  1  Ven-  1 1  Mod.  34 ;  Salk.  322 ;  Holt,  303, 646. 
ins,  52 ;  1  Keb.  282 ;  1  Mod.  30;  2  (4)  20  R.  R.  671  (6  Price,  411). 
Keb.  318.  (5)  20  R.  R.  664  (6  Price,  369). 

(2)  2  Saund.  344.  (6)  29  R.   R.    783   (M*CleIand   & 

(3)  2  Lord  Ray.  1075 ;  6  Mod.  290;  Younge,  173). 
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Giles  although  the  words  of  the  statute,  21  Jac.  I.  c.  19,  s.  9,  respecting 
groveb.  the  distribution  of  bankrupts'  effects,  compel  creditors,  upon 
judgment,  ''  whereof  there  is  no  execution  or  extent  served  and 
executed "  upon  the  lands  or  goods  before  the  bankruptcy,  to 
come  in  pari  passu  with  other  creditors.  And  even  a  fraction  of 
a  day  is  made  in  favour  of  the  fieri  facias:  Thomas  v.  Desanges{i), 
It  is  argued,  therefore,  that  the  courts  of  law,  by  holding  that 
seizure  under  an  execution  before  an  act  of  bankruptcy  prevents 
the  execution  creditor  from  being  driven  to  come  in  with  the 
other  creditors,  have  in  effect  held  that  by  such  seizure  the 
execution  is  served  and  executed.  Now  it  is  to  be  observed, 
that  at  the  time  of  the  passing  of  the  21  Jac.  I.,  goods  were 
bound  from  the  teste  of  b,  fieri  facias  as  against  the  debtor's  own 
acts;  and  it  seems  not  improbable  that  this  provision  of  the 
statute  might  be  intended  to  guard  against  creditors  who  might 
[  ''9  ]  have  sued  out  a  writ,  and  *so  bound  the  debtor's  goods,  but  still 
abstained  from  putting  it  in  force  till  after  an  act  of  bankruptcy ; 
which  would  be  in  conformity  to  the  principle  of  the  subsequent 
sect.  11,  as  to  goods  in  the  possession  of  the  bankrupt,  by  consent 
of  the  true  owners.  Besides  the  goods  when  seized  are  the  goods 
of  the  debtor,  and  if  the  effect  of  the  seizure  were  to  be  done 
away  with  by  a  subsequent  act  of  bankruptcy,  it  would  enable 
the  debtor,  by  his  own  act,  to  defeat  the  creditor.  The  Courts, 
therefore,  have  construed  the  words  in  that  Act  as  applying  to 
a  seizure,  not  to  a  sale.  .  At  all  events,  whether  this  conjecture 
be  right  or  wrong,  the  decisions  amount  only  to  a  construction 
of  words  in  a  particular  Act  of  Parliament,  with  reference  to  the 
scope  and  object  of  the  Act,  and  cannot  affect  the  general  law ; 
and  it  is  also  to  be  remembered,  that  the  Grown  is  not  men- 
tioned in  or  bound  by  that  Act.  The  case  of  Clerk  v.  Withers  (2), 
is  also  pressed  as  establishing  the  doctrine  that  the  property 
is  taken  out  of  the  debtor  by  the  sheriff's  seizure;  but  no 
such  doctrine  is  there  laid  down.  The  facts  of  the  case  were 
shortly  these :  an  administrator  recovered  a  judgment  by  default 
against  Clerk ;  he  sued  out  a  fieri  facias,  and  Withers,  the  then 
sheriff,  seized  Clerk's  goods  :  before  sale  the  administrator  died ; 
then  Clerk  sued  Withers  (who  had  gone  out  of  office  in  the 
(1)  2  B.  &  Aid.  586.  (2)  2  Lord  Bay.  1072. 
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meantime)  to  have  restitution  of  hie  goods,  contending,  that  as  the        Giles 
plaintifF  was   an  administrator,  his  executor  or  administrator      qbovbb. 
could  not  have  the  benefit  of  the  judgment,  and  that  any  new 
administrator,  de  bonis  non,  could  not,  because  the  judgment  was 
by  default.     Another  point  was  raised,  which  is  not  material 
here,  as  to  Withers  having  quitted  office  :  after  much  argument, 
it  was  held  that  the  action  would  not  lie,  because  Clerk  was  dis- 
charged from  the  debt  by  the  seizure  of  the  sheriff,  ad  valentiam, 
and  *that  the  sheriff,  having  seized  in  the  lifetime  of  the  plaintiff,        [  *80  ] 
must  account  to  his  representatives.    All  this  is  perfectly  con- 
sistent with  the  position  that  the  general  property  in  the  goods, 
even  after  seizure,  remained  in  Clerk,  ,and  establishes  only  that 
the  debtor  himself  cannot  defeat  an  execution  once  begun,  nor 
get  back  his  goods  after  seizure  under  a  fieri  facias  without 
payment  of  the  debt. 

It  is  urged  also,  that  when  goods  are  once  seized  under  a  fieri 
facias^  the  sheriff  must  go  on  to  perfect  the  execution,  and  that 
even  a  writ  of  error  will  not  operate  as  a  supersedeas.  The  cases 
to  establish  this  position  are  somewhat  confused ;  but  admitting 
it  to  be  established,  the  doctrine  of  change  of  property  does  not 
follow,  for  the  bringing  the  writ  of  error  is  here  also  the  act 
of  the  debtor  himself. 

For  these  reasons,  and  on  the  authority  of  the  cases  I  have 
mentioned,  and  some  others  to  which  I  must  refer  hereafter, 
I  conceive  that  the  property  in  the  goods  is  not  so  altered  by 
the  seizure  of  the  sheriff  under  the  fieri  facias  as  that  the  extent 
cannot  take  effect. 

I  come  now  to  consider  what  is  the  effect  of  the  statute 
88  Hen.  YIII.  c.  89,  s.  74.  Premising,  that  it  appears  to  me 
somewhat  doubtful  whether  that  section  applies  to  any  writ  of 
extent  issued  in  the  first  instance,  commonly  called  an  immediate 
writ  of  extent,  and  whether  it  was  not  intended  to  apply  only 
to  the  King's  writs  of  execution,  after  judgment  or  award  of 
execution  obtained  by  him  in  a  suit,  I  am  of  opinion,  that  if  it 
does  apply  to  such  an  extent  as  the  present,  it  does  not,  under 
the  circumstances  stated,  prevent  its  priority.  That  statute 
created  certain  new  Courts ;  and  it  must  be  admitted  that  it 
gave  the  King  some  new  rights,  for  the  50th  section  gives  to 

B.B. VOIi.  XXXVI.  8 
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Giles  bonds  made  to  the  King  the  effect  of  statutes  staple,  and  the 
qboveb.      ^^^^  section  gives  the  King  *the  same  remedy  on  those  bonds 

[  *8i  ]  as  the  subject  had  had  on  statutes  staple.  Then,  after  various 
other  matters,  comes  the  74th  section,  at  a  great  distance ;  and 
it  is  this :  "  That  if  any  suit  be  commenced  or  taken,  or  any 
process  be  hereafter  awarded  for  the  King,  for  the  recovery  of 
any  of  the  King^s  debts,  that  then  the  same  suit  or  process  shall 
be  preferred  before  the  suit  of  any  person  or  persons ;  and  that 
our  sovereign  Lord  the  King,  his  heirs  and  successors,  shall  have 
first  execution  against  any  defendant  or  defendants,  of  and  for 
his  said  debts,  before  any  other  person  or  persons,  so  always 
that  the  King's  said  suit  be  taken  or  commenced,  or  process 
awarded  for  the  said  debt,  at  the  suit  of  our  said  sovereign  Lord 
the  King,  his  heirs  or  successors,  before  judgment  given  for  the 
said  other  person  or  persons."  Now,  in  order  to  arrive  at  the 
true  meaning  of  this  clause,  I  think  we  must  look  at  the  state  of 
the  law  before  and  at  the  time  of  the  passing  of  the  Act.  At 
common  law,  the  King  might  by  his  writ  of  protection  prevent 
any  subject  from  suing  his  debtor  at  all,  until  the  King's  debt  was 
satisfied  (i).  By  statute  25  Edw.  III.  c.  19  (2),  it  was  provided, 
that  notwithstanding  such  writs  of  protection,  the  subject  creditor 
might  sue  the  debtor  to  judgment,  but  not  have  execution  till  the 
King's  debt  was  satisfied ;  and  if  the  creditor  would  undertake 
for  the  King's  debt,  he  should  then  have  execution  both  for  it 
and  his  own.  Such  writs  of  protection  have  long  sinc«  ceased ; 
and  Lord  Coke  says,  that  he  cannot  say  anything  of  them  from 
his  own  experience,  but  there  is  no  doubt  that  they  were  in  use 
at  the  time  of  the  passing  88  Hen.  YIII.,  that  Act  having,  by  the 
50th  section,  made  bond  debts  to  the  King  binding  on  the  land 
of  the  debtor  from  the  date  of  the  bond,  which  they  were  not 

[  *^'2  ]  before.  The  74th  section  seems  to  have  been  inserted  *for  the 
benefit  of  the  subject,  primarily  with  a  view  to  land,  and  so  as 
to  prevent  the  King's  bonds  from  binding  the  land  as  against 
the  judgment  of  a  subject,  which  also  bound  the  land,  unless  the 
King,  by  putting  his  bond  in  force  before  such  judgment  obtained, 
had  expressed  his  intention  so  to  bind  it.  But  the  74th  section 
was  also  inserted,  as  it  seems  to  me,  with  reference  to  the  very 
(1)  Co.  Litt.  131  a.  (2)  Eepealed,  S.  t.  E.  Act,  1863. 


VOI-.  XXXVI.]      1832.    H.  L.     1  CL.  &  FIN.  82—83.  35 

prerogative  of  the  King  of  preventing  the  execution  of  the  subject,  Giles 
and  BO  having  first  execution  himself,  restricted  as  it  was  by  gboveb. 
25  Edw.  III.  c.  19 ;  and  in  this  view  it  applies  to  all  proceedings 
for  recovery  of  the  King's  debts,  and  to  executions  against  goods 
as  well  as  lands ;  and  it  abridges  the  power  of  the  Grown,  as  it 
has  been  considered  to  do  in  The  Attomey-Oeneral  v.  Andrew  {i)^ 
and  in  CeciVa  case  (2).  For  since  the  33  Hen.  VIII.  the  Crown 
cannot  interpose  and  prevent  the  subject's  execution,  when  he 
has  obtained  judgment  before  the  Crown  process  is  awarded; 
but  in  that  case  the  subject  may  sue  out  his  execution,  and  reap 
the  funds  of  it,  if  he  can  sell  before  the  King's  execution  comes 
into  the  sheriff's  hands.  By  obtaining  a  judgment  before  the 
Crown  process  is  awarded,  the  subject  entitles  himself  to  run  a 
race  with  the  Crown,  so  to  speak,  which  he  could  not  do  before 
the  statute  38  Hen.  YIH.  nor,  as  I  apprehend,  can  do  even  now, 
where  he  has  not  so  obtained  judgment ;  although,  in  all  cases, 
according  to  The  Attomey-Oeneral  v.  F'ort,  reported  in  a  note  to 
Rex  V.  Giles  (3),  if  the  Crown  suffers  the  goods  to  be  sold  under  a 
^fieri  facias,  before  it  interposes,  its  process  is  too  late,  whether 
sued  out  before  or  after  judgment  obtained  by  the  subject.  The 
statute  33  Hen.  YIII.  not  only,  as  I  humbly  conceive,  enables 
the  subject  to  run  a  race  with  the  Crown,  in  certain  cases,  but  it 
leaves  the  issue  of  that  race  to  depend  on  the  common  law  maxim 
which  I  stated  long  ago,  *Quando  jus  domini  regis,  &c.,  which  [  'SS  ] 
maxim  is  not  denied,  and  is  established  by  numerous  cases ; 
otherwise,  if  the  words  of  the  74th  section  are  to  be  taken  in 
their  literal  sense,  this  absurd  consequence,  among  others,  would 
follow,  that  if  a  subject  obtained  a  judgment,  but  did  not  take 
out  execution  for  six  months,  another  subject  might  in  the 
interim  commence  a  suit,  proceed  to  judgment,  take  out  a 
Jieri  facias,  and  deliver  it  to  the  sheriff,  and  so  obtain  priority, 
but  that  the  Crown  could  not,  as  it  is  well  put  in  the  argument 
in  Rorke  v.  Dayrell  (4) .  If  A.  recover  judgment  against  the  King's 
debtor  on  1st  January,  but  do  not  deliver  his  writ  of  execution 
till  the  4th,  and  B.  also  recover  judgment  against  the  same 
person  on  the  3rd,  and  deliver  his  writ  on  the  same  day,  and  on 

(1)  Hard.  23.  (3)  8  Price,  3^4 

(2)  7  Co.  Bep.  18  b.  (4)  2  R.  R.  417  (4  T.  B.  402). 
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Giles  the  2nd  an  extent  issues  at  the  suit  of  the  Crown,  and  is  delivered 
Gboybb.  to  the  sheriff;  according  to  the  construction  contended  for,  this 
absurdity  would  follow,  that  the  King  would  not  be  preferred  as 
against  A.,  though  he  would  as  against  B.  And  yet  it  must  be 
admitted  that  B.  is  entitled  to  a  preference  against  A.  The 
literal  meaning  of  the  words  of  this  section  cannot,  therefore, 
be  adopted;  nor  am  I  able  to  see  any  construction  that  can 
reasonably  be  put  upon  the  statute  other  than  that  which  I  have 
imperfectly  expressed ;  but  will  be  found  infinitely  better  stated 
in  Mr.  Baron  Graham's  judgment  in  this  very  case  (i),  and  in 
Lord  Chief  Baron  Maci5onald's  judgment  in  Rex  v.  WelU  and 
AUnntt,  reported  in  a  note  to  Thurston  v.  Mills  (2).  Mr.  West 
says,  in  his  book  on  Extents  (3),  that  the  statute  88  Hen.  YIII. 
gave  the  Crown  a  new  kind  of  execution  for  all  its  debts,  a  species 
too  of  execution  which  before  the  statute  was  the  subject's,  and 
the  subject's  only.  This  he  deduces  from  the  50th  and  58rd 
sections  of  that  Act.    I  think  that  he  is  wrong  in  that  view  of 

[  'S*  ]  the  statute ;  and  that  the  proceeding  *by  extent  in  the  first 
instance,  at  the  suit  of  the  Crown,  existed  long  before  the  statute 
83  Hen.  VIII.,  and  was  only  modified  and  restricted  by  that  Act: 
but  whether  he  be  right  or  wrong  is  not,  in  my  humble  opinion, 
material;  for  even  if  he  be  right,  I  still  hold  that  the  true 
construction  is  that  which  I  have  already  expressed.  I  will  now 
proceed  to  consider  some  of  the  cases  in  which  this  question 
has  arisen  or  been  discussed.  And  first,  the  case  of  Upponi  v. 
Sumner  (4) .  The  judgment  was  given  by  Justice  Gould,  in  Easter 
Term,  9  Geo.  III.,  delivering  the  opinion  of  Lord  Chief  Justice 
De  Grey  himself,  Nares  and  Blackstone,  JJ.  :  he  grounds  his 
judgment,  first,  on  the  statute  88  Hen.  VIII.,  as  to  which  I  have 
already  spoken ;  and,  secondly,  on  authorities  which  I  will  pro- 
ceed to  examine.  He  first  distinguishes  StringefeUaw's  case  (6), 
as  not  having  arisen  on  a  judgment  but  on  a  statute  staple,  and 
therefore  not  being  within  the  provisions  of  88  Hen.  VIII. ;  and 
then  relies  on  the  case  of  Lechmere  v.  Thorov{food{6)f  and  IVte 
Attorney-General  v.  Andreiv,  and  on  a  passage  in  the  Digest  by 

(1)  8  Price,  362.  (4)  2  Bl.  1251  and  1294. 

(2)  14  R.  R.  347  (16  East,  278).  (5)  Dyer,  67  b. 

(3)  P.  108.  (6)  3  Mod.  236. 
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Lord  Chief  Baron  Gomtns,  who,  tit.  Debt,  (G.  8,)  after  citing  Giles 
88  Hen.  VIII.,  says,  "  therefore  if  execution  be  upon  a  judgment  aBovBB. 
against  the  King's  debtor,  and  before  a  venditioni  exponas,  an 
extent  comes  at  the  King's  suit,  those  goods  cannot  be  taken 
upon  the  extent,"  and  cites  for  this  position  the  two  cases  just 
above  mentioned;  and  Gould,  J.  also  mentions  the  case  of 
Hex  V.  Dickenson  (i).  That  was  a  question  as  to  administration 
of  assets,  in  which  the  point  decided  was  that  a  judgment  creditor 
of  the  deceased  should  be  preferred  to  a  simple-contract  creditor, 
who,  being  a  debtor  to  the  Grown,  had,  after  the  death  of  the 
deceased,  procured  an  extent  in  aid;  a  case  wholly  foreign  to 
the  question  in  Uppom  v.  Sumner.  The  authorities,  *therefore,  [  '86  ] 
on  which  Lord  Chief  Baron  Comyns  and  Gould,  J.,  rely,  are 
reduced  to  the  two  before  mentioned,  Lechmere  v.  Thorougood, 
and  Tft€  Attorney-General  v.  Andrew.  Gould,  J.  says,  that  the 
former  of  these  cases  is  obscure,  arising  from  its  being  reported 
piecemeal,  and  in  different  books,  and  recommends  reading  them 
in  order  of  time  as  they  occur,  viz.  the  pleadings,  2  Jac.  IL  (2) ; 
the  first  argtunent,  4  Jac.  11.(3) ;  the  second  argument  and  judg- 
ment, 1  W.  <b  M.  (4) ;  and  a  subsequent  action  between  the  same 
parties,  in  effect,  in  the  Common  Fleas,  in  Lechmere  v.  Toplady  (5). 
I  have  read  them  all  in  that  order,  and  although  there  are  some 
loose  dicta  and  extra-judicial  matters  stated,  yet  it  is  easy  to  find 
out  what  points  were  really  determined ;  and  they  were  simply 
these:  1st,  that  in  an  action  of  trespass  by  assignees  of  a 
bankrupt  against  a  sheriff,  who  had  seized  goods  under  a  JieH 
facias  after  a  secret  act  of  bankruptcy,  the  sheriff  could  not  be 
made  a  trespasser  by  relation ;  this  was  Lechmere  v.  Thorougood. 
And,  2ndly,  that  in  an  action  of  trover,  for  the  same  seizure, 
against  the  execution  creditor,  the  judgment  for  the  sheriff  in  the 
action  of  trespass  was  a  good  bar  by  way  of  estoppel ;  that  was 
Lechmere  v.  Toplady.  I  do  not  mean  to  say  that  I  at  all  agree 
to  the  decision  on  the  last  point ;  but  it  was  the  point  decided, 
and  the  only  point.  With  respect  to  Lechmere  v.  Thorougood 
the  facts  were  shortly  these :   The  sheriff  seized  goods  of  one 

(1)  Parker,  262.  (4)  Comb.  123;  1  Show.  12. 

(2)  2  Ventr.  159.  (5)  2  Ventr.  169;  1  Show.  146. 

(3)  3  Mod.  236. 
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Giles        Toplady  on  the  29th  of  April,  under  a^./a.,  after  a  secret  act  of 

Orovbb.      bankruptcy,  committed  on  the  28th  of  April;    and  whilst  the 

goods  remained  in  his  hands  unsold,  viz.  on  the  4th  of  May,  an 

extent,  at  the  suit  of  the  Crown  against  Toplady,  was  delivered 

to  him.     On  the  5th  of  May  a  commission  of  bankruptcy  issued 

[  '86  ]  *against  Toplady,  under  which  the  plaintiffs  were  appointed 
assignees,  and  sued  the  sheriff  in  trespass,  a  special  verdict  was 
found,  and  it  was  held  that  the  action  would  not  lie.  Some  of 
the  reports  say  that  it  was  held  that  the  extent  came  too  late, 
but  this  point  could  not  have  been  determined,  for  the  Grown 
was  no  party  to  the  suit  and  was  not  heard  ;  therefore  no  right 
of  the  Crown  could  be  decided  in  it.  Again,  the  Crown  and 
the  execution  creditor  were  on  the  same  side,  the  sheriff  the 
defendant,  having  seized  for  both,  no  point  therefore  as  between 
them  could  arise  in  the  case,  especially  as  the  defendant  succeeded, 
because  it  was  held  that  the  sheriff  could  not  be  made  a  trespasser 
by  relation;  All  the  reports  agree  in  stating  that  to  be  the 
point  decided,  even  Comberbach  so  states,  although  he  makes 
Lord  Chief  Justice  Holt  say,  "  The  property  in  goods  is  vested 
by  the  delivery  of  the  Jieri  facias,  and  extent  afterwards  for  the 
King  comes  too  late,  and  this  by  the  Statute  of  Frauds  and 
Perjuries."  This  must  be  a  mistake;  it  is  contrary  to 
Lord  Holt's  own  position  in  SniaUcomb  v.  Cross  (i),  it  is  wholly 
beside  the  question  before  him,  and  makes  him  consider  the 
statute  as  binding  on  the  King,  who  is  not  named  in  it. 
Lord  Mansfield,  in  Cooper  v.^Chitty  {2),  says  that  Lord  Holt 
could  never  say  that  the  property  in  the  goods  vested  by  the 
delivery  of  the  fieri  facias,  and  that  the  extent  for  the  King 
afterwards  came  too  late  ;  and  adds,  no  inception  of  an  execution 
can  bar  the  Crown ;  and  Lord  Ellenborough  also  points  out 
the  inaccuracy  of  Comberbach  very  forcibly  in  Payne  v.  Drewe  (3). 
With  respect  to  the  case  of  The  Attorney-Genei-al  v.  Andrew,  it 
is  quite  apparent  from  a  perusal  of  that  case  that  the  execution, 
w^hich  was  by  elegit,  was  perfected  and  completed  by  dehvery  of 
the  lands  before  the  King's  writ  issued ;  and  then,  as  Lord  Chief 

[  •s?  ]       Baron  Steel  says,  *"  the  subject's  title  is  prior  to  the  King's, 

(1)  Lord  Bay.  252.  (3)  4  East,  523,  539. 

(2)  1  Burr.  36. 
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and  is  executed."  The  same  law  and  the  same  consequences  Giles 
have  since  been  held  to  attach  in  The  Attomey-Oeneral  v.  Fort,  gbovbr. 
and  in  Swain  v.  Morland{i).  The  two  cases  cited,  therefore,  do 
not  bear  out  the  position  of  Lord  Chief  Baron  Comyns,  nor  the 
decision  in  Uppom  v.  Sumner;  and  that  decision  must  be 
supported,  if  at  all,  on  the  statute  88  Hen.  YIIL,  on  which  I 
have  already  remarked.  The  next  case  is  Rorke  v.  Dayrell{2). 
That  case  was  decided  principally  on  the  authority  of  Uppom  v. 
Sumner  and  the  authorities  there  cited,  and  if  they  should 
be  wrong,  the  decision  in  Rorke  v.  Dayrell  is  wrong  also. 
Lord  Kenton  puts  the  case  on  the  ground  of  change  of  property, 
for  he  says, ''  that  as  long  as  the  property  of  the  debtor  remains 
unaltered,  and  an  execution  at  the  suit  of  a  subject  and  an  extent 
at  the  King's  suit  issue  against  the  debtor,  the  title  of  the  latter 
must  prevail,  for  the  point  to  be  considered  in  these  cases  is  in 
whom  is  the  property."  He  adds,  '*  I  have  always  understood  it 
to  be  clear  and  settled  (and  this  question  has  very  frequently 
occurred  in  the  Exchequer)  that  if  an  extent  at  the  suit  of  the 
Crown  be  issued  prior  to  the  time  when  the  subject's  execution 
is  delivered  to  the  sheriff,  the  former  shall  have  the  preference. 
But  as  by  common  law,  abridged  as  it  is  by  the  Statute  of  Frauds, 
the  property  of  the  debtor's  goods  is  bound  by  the  delivery  of  the 
writ  to  the  sheriff,  there  then  remains  no  property  in  the  debtor 
on  which  the  prerogative  of  the  Crown  can  attach."  Now,  with 
all  possible  respect  for  every  thing  which  fell  from  Lord  Kbnyon, 
I  humbly  conceive  that  he  has  here  confounded  the  binding  the 
property  in  goods  and  the  alteration  of  the  property,  and  that  he 
is  mistaken  in  supposing  that  *the  property  in  goods  is  or  ever  [  'ds  ] 
was  at  all  bound  or  altered  either  by  the  teste  or  delivery  of  the 
writ  as  regards  conflicting  writs,  and  that  the  binding  is  only  as 
regards  the  debtor  himself,  as  I  have  before  shewn ;  and  if  so,  the 
very  foundation  of  his  judgment  fails:  the  other  Judges  put  the 
case  on  the  statute  83  Hen.  YIII.  These  are  the  only  decisions 
in  favour  of  the  subject's  execution ;  for  Thurston  v.  Mills  (3) 
went  off  on  another  point.  Against  them  are  the  uniform  deci- 
sions of  the  Court  of  Exchequer,  one  of  which  is  reported  at 

(1)  21  B.  R.  651  (1  Brod.  &  B.  370).  (4  T.  B.  402). 

(2)  2  B.  R.  417  ;  4  B.  B.  Ptef.  vii.  (3)  16  East,  254. 
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Giles  length,  viz.  Rex  v.  WeUs  and  AUnutty  in  the  note  to  Thurston  v. 
Grover.  Mills  (i) :  this  is  subsequent  to  both  Uppom  v.  Sumner  and  Rorke  v. 
Dayrell,  which  are  cited  and  relied  on  in  argument.  Now,  without 
fully  agreeing  to  every  word  said  by  Lord  Chief  Baron  Macdonald, 
in  giving  the  judgment  of  the  Court,  (some  of  whose  positions, 
according  to  the  letter,  I  confess  appear  to  me  untenable,)  I,  for 
one,  am  perfectly  satisfied  with  the  general  reasons  given  in  that 
judgment.  The  same  point  was  again  discussed  and  decided  in 
Rex  V.  Sicker  and  Allen  (2) ,  which  is  still  later.  There  are  other 
prior  cases  to  which  I  could  briefly  refer ;  and,  first,  Stringefellow 
y.  Brownsoppe{2),  which  was  decided  Mich.  T.  3  Edw.  VI.,  seven 
or  eight  years  after  the  33  Hen.  YII|.  In  that  case,  the  sheriff 
seized  Brownsoppe*s  goods  under  an  extendi  facias  upon  a  statute 
staple,  at  the  suit  of  Stringefellow,  and  before  any  writ  of  liberate 
the  King's  writ  of  extent  came  into  his  hands ;  and  the  Court 
held  that  the  King's  writ  should  be  preferred,  because  the 
property  in  the  goods  was  not  in  Stringefellow  before  they  were 
delivered  to  him  by  writ  of  liberate.  It  is  said  that  this  is  no 
authority  to  the  present  point,  for  that  the  extendi  facias  is  in 
the  nature  of  a  judgment,  and  the  liberate  is  the  execution ; 
therefore,  as  a  judgment  operates  no  change  of  property,  so 

[  *89  ]  ^neither  does  seizure  under  the  King's  hands  under  an  extendi 
facias ;  but  that  as  delivery  under  a  liberate  operates  a  change  of 
property,  so  does  seizure  under  a  fl^ri  facias.  Now  I  cannot 
understand  this  reasoning  at  all ;  I  can  see  that  the  award  of  an 
extendi  facias  may  be  and  is  analogous  to  a  judgment,  but  how  a 
seizure  under  it  can  be  so,  I  am  at  a  loss  to  comprehend.  Again, 
I  can  see  how  delivery  under  a  liberate  of  the  specific  goods  to 
the  creditor,  as  is  always  done,  may  be,  and  is  analogous  to  sale 
under  a  fieri  facias,  which  directs  the  sheriff  to  make  money  of 
the  goods;  but  how  the  mere  seizure  into  the  sheriff's  hands 
under  a  fieri  facias  should  be  analogous  to  a  delivery  over  to 
the  creditor  under  a  liberate,  I  am  at  a  loss  to  comprehend: 
I  apprehend  that  seizure  under  an  extendi  facias  is  the  inception 
of  the  execution,  and  so  is  seizure  under  a  fieri  fdcias ;  delivery 
under  a  liberate  is  the  completion,  and  so  is  sale  under  b,  fieri 

(1)  14  R.  R.  347  (16  East,  278).  (3)  Dyer,  67  b. 

(2)  6  Price,  114. 
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facicu :  the  only  difference  is  that  a  liberate  must  issue  to  enable  Giles 
the  Bheriff  to  deliver  in  the  one  case ;  whereas,  in  the  other,  gboveb. 
lie  may  and  ought  to  sell  without  a  venditioni  exponas; 
but  this  difference  cannot  vary  the  effect  of  the  seizure.  The 
principle  established  in  Stringefellow's  case,  is,  in  the  words 
of  Lord  Mansfield,  that  no  inception  of  an  execution  can  bar 
the  Crown.  StringefeUoiv's  case  was  against  the  opinion  of  some 
of  the  profession  at  the  time,  but  it  has  been  recognized  as  good 
law  many  times  since,  and  seems  to  me  to  be  directly  in  point. 
Next  comes  Curson's  case  (i),  which  only  shews  that  after  delivery 
under  a  liberate,  the  Bang's  writ  is  too  late.  In  Rex  v.  Peck  (2),  it 
was  taken  for  granted  that  if  an  extent  comes  after  seizure  under 
a  Jieri  facias,  and  before  sale,  it  shall  be  preferred.  In  The 
Attorney-General  v.  CapeU{s),  the  point  decided  arose  out  of  a 
bankruptcy,  the  King's  writ  being  preferred  after  an  act  of 
bankruptcy  *and  before  assignment  by  the  commissioners.  It  [  ^^o  ] 
is  not  in  point  to  the  present  question,  but  at  the  end  of  the 
judgment  are  these  words  :  ''Extents  have  been  held  good  that 
have  been  made  upon  goods  actually  levied  by  virtue  of  a  Jieri 
facias  and  in  the  sheriff's  custody,  the  extent  coming  before  a 
bill  of  sale  made,  so  as  the  property  was  not  altered."  Also  in 
SmaUcomb  v.  Buckingham  (4) ,  which  is  the  same  case  as  is  elsewhere 
called  SmaUcomb  v.  Cross,  there  is  a  dictum  to  the  same  effect, 
and  many  others  in  other  places,  all  which  dicta  I  merely  notice 
to  put  them  in  opposition  to  other  dicta  as  to  the  vesting  and 
alteration  of  property  by  seizure.  Lastly,  comes  the  case  of 
Rex  V.  Cotton  (5) ;  that  was  the  case  of  goods  seized  under  a 
distress  for  rent ;  and  it  was  held  that  they  were  still  liable  to 
be  taken  under  an  extent  at  the  suit  of  the  King,  though  in 
the  custody  of  the  law,  and  therefore  privileged  from  being 
taken  in  execution  by  a  subject.  It  is  said  that  this  case  is  not 
in  point,  because  no  property  at  all  in  the  goods  is  gained  by  the 
distrainer,  who  can  neither  maintain  trespass  nor  trover  for 
them,  and  that  such  is  the  ground  of  the  decision,  inasmuch  as 
it  lay  on  the  claimant  in  the  Exchequer  to  prove  property  in 

(1)  3  Leon.  239,  and  4  Leon.  10.  (4)  5  Mod.  376. 

(2)  Bunb.  8.  (5)  Parker,  112* 

(3)  2  Show.  480. 
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Giles  himself  against  the  Grown.  Now  on  looking  at  the  whole  of  the 
Gboveh.  elaborate  judgment  of  Lord  Chief  Baron  Parkbb  in  that  case,  I 
do  not  find  that  he  puts  the  case  on  the  form  of  the  pleadings, 
but  on  the  general  principle  that  the  property  is  not  altered,  and 
therefore  the  King  has  preference,  and  throughout  his  judgment 
he  cites  cases  as  to  the  effect  of  seizure  under  a  fieri  facias. 
Proceeding  upon  that  principle,  I  consider  therefore  that  this 
case  is  a  strong  authority  upon  principle,  imless  it  can  be  shewn 
that  seizure  by  the  sheriff  alters  the  property,  and  I  submit  that 
the  contrary  has  been  shewn.   It  is  true  that  neither  Stringefellow's 

[  '91  ]  case  nor  Rex  *v.  Cotton,  are  direct  authorities  with  regard  to  the 
stat.  83  Hen.  VIII.,  because  in  neither  of  them  had  the  subject 
obtained  judgment. 

Upon  the  whole,  then,  whether  with  reference  to  the  statute 
88  Hen.  VIII.,  or  independent  of  it,  the  main  points  appear 
to  me  to  be,  was  the  property  changed  by  the  seizure,  and  were 
the  King's  writ  and  the  subject's  concurring?  I  say  that  the 
property  was  not  changed,  and  that  the  writs  were  concurring. 
My  answer,  therefore,  to  the  first  question  of  your  lordships  is, 
that  in  my  opinion  the  writ  of  extent  shall  be  executed  by  the 
sheriff  by  extending  the  same  goods,  seizing  them  into  the  King's 
hands,  and  selling  them  to  satisfy  the  Crown's  debts,  without 
regard  to  the  writ  of  fieri  facias  under  which  he  had  first  seized 
them.  With  regard  to  the  second  question,  I  find  it  uniformly  con- 
sidered that  (when  once  it  has  issued)  an  extent  in  aid  has  all  the 
force  and  all  the  incidents  of  an  extent  in  chief,  and  therefore  I  am 
of  opinion  that  all  things  remaining  the  same,  it  does  not  make 
any  difference  whether  the  writ  of  extent  was  in  chief  or  in  aid. 

Alderson,  J. : 

My  Lords,  the  first  question  proposed  by  your  Lordships  for 
our  consideration  is  in  substance  this:  "Whether  when  goods 
seized  by  a  sheriff  under  a  writ  of  fieri  facias  remain  in  his 
hands  unsold,  a  writ  of  immediate  extent  tested  after  such 
seizure,  does  upon  its  delivery  to  such  sheriff  entitle  the  Crown 
to  a  priority  of  execution ;  and  after  fully  considering  that 
question,  I  have  arrived  at  the  conclusion  that  it  must  be 
answered  in  the  affirmative. 
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This  subject  has  been  for  a  long  period  vexata  qvastio  in  our        Giles 
Courts.     And  in  order  the  more  clearly  to  explain  the  grounds      qboveu. 
on  which  my  opinion  is  founded,  it  will  be  useful  to  advert  in  the 
outset  to  the  extent  *of  the  prerogative  of  the  Crown  as  to  its       [  *d2  ] 
debts,  and  the  principles  on  which  that  prerogative  depends,  and 
then  to  proceed  to  examine  the  authorities  and  the  reasons 
assigned  for  those  determinations,  which  are  to  be  found  in  our 
books  on  this  point. 

The  prerogative  of  the  Crown  as  to  its  debts  is  laid  down  in 
various  books,  and  cannot,  I  apprehend,  be  doubted.  Lord  Coke 
in  Harberfs  case  (i)  states  *'  that  at  the  common  law  the  body, 
land  and  the  goods  of  the  accountant  or  the  King's  debtor,  were 
liable  to  the  Eing*s  execution ;  '*  and  he  adds,  that  there  were 
''  infinite  precedents  in  the  Exchequer  ''  to  prove  this,  antecedent 
to  the  SS  Hen.  YIII.  c.  89.  Lord  Chief  Baron  Gilbert  also,  in 
his  History  of  the  Exchequer,  lays  it  down  that  the  second 
summons  of  the  pipe  is  ''  in  the  nature  of  a  levaH  facias  against 
the  body,  lands  and  goods  of  the  debtor."  And  in  Lord  Hobart's 
Reports,  Foster  v.  Jackson  (2),  the  law  is  very  clearly  laid  down 
thus:  ''It  is  a  prerogative  to  the  King  to  have  execution  of 
body,  lands  and  goods  ;  not  communicated  to  the  subject  but  in 
case  of  statute  merchant  and  statute  staple,  and  recognizance  of 
that  nature ;  which  is  by  the  statute  law ;  and  therefore  the  case 
put  in  Bloomjield's  case,  that  where  the  party  was  taken  in  execu- 
tion upon  a  statute  and  died,  and  yet  execution  was  had  against 
goods  and  lands  after,  is  nothing  in  this  case,  for  they  were  all 
due  at  the  first,  and  therefore  may  be  taken  at  once  or  severally." 

And  in  Maddox's  History  of  the  Exchequer,  Vol.  II.  p.  183, 
and  subsequent  pages,  a  great  variety  of  instances  confirmatory 
of  this  passage  of  Lord  Hobart,  in  all  its  parts,  will  be  found. 
I  have  cited  this  passage  from  Lord  Hobart  at  full  length, 
because  I  shall  have  occasion  again  to  refer  to  it  in  considering 
the  *true  construction  which  ought  to  be  put  on  the  statute  [  *9S  ] 
38  Hen.  YIU.,  and  because  I  think  it  will  be  found  to  afford  a 
sufficient  clue  to  enable  us  to  discover  what  was  the  real  change  in 
the  law  produced  by  that  statute  as  to  the  prerogative  of  the  Crown. 

It  is  unnecessary  to  cite  other  authorities  on  this  subject. 
(1)  3  Co.  Bep.  11.  (2)  Hob.  60. 
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Giles  The  result  of  them  all  being,  as  I  conceive,  that  the  King  at 
Grovbr.  common  law  by  his  prerogative  could  either  by  one  writ  or  by 
successive  writs,  as  he  might  find  it  convenient,  seize  the  body, 
lands  and  goods  of  his  debtor.  And  further  that  this  was 
originally  a  prerogative  peculiar  to  the  Grown,  but  afterwards 
extended  to  the  subject ;  viz.  as  to  the  body  of  the  debtor  by  the 
Statute  of  Marlebridge,  c.  28,  the  Statute  Westminster  2,  c.  11  (i), 
and  the  statute  25  Edw.  III.,  and  to  the  lands  by  the  Statute 
Westminster  2,  c.  18,  and  in  the  cases  of  statute  merchant  and 
statute  staple,  and  recognizance  in  nature  of  statute  staple  by 
18  Edw.  I.,  27  Edw.  III.,  and  23  Hen.  VIII.  c.  6(2),  to  the  body, 
lands  and  goods. 

The  next  prerogative  of  the  Crown  about  which  I  apprehend 
there  is  no  dispute,  is)  that  where  the  right  of  the  Grown  and  the 
subject  concur,  that  of  the  Grown  is  to  be  preferred  (3).  A  prero- 
gative depending,  first,  on  the  principle  that  no  laches  is  to  be 
imputed  to  the  King,  who  is  supposed  by  our  law  to  be  so 
engrossed  by  public  business  as  not  to  be  able  to  take  care  of 
every  private  affair  relating  to  his  revenue  (4) ;  and,  secondly,  on 
the  ground  that  by  the  King  is  in  reality  to  be  understood  the 
nation  at  large,  to  whose  interest  that  of  any  private  individual 
ought  to  give  way.  In  the  quaint  language  of  Lord  Coke, 
Thesaurus  Begis  est  firmamentum  pacis  :  et  fundamentum  belli. 
[  *94  ]  And,  until  restrained  by  various  enactments  of  the  ^statute 

law,  this  prerogative  extended  to  prevent  the  other  creditors  of 
the  King's  debtor  from  suing  him,  and  the  King's  debtor  from 
making  any  will  of  his  personal  effects,  without  special  leave 
first  obtained  from  the  Crown. 

But  without  further  adverting  to  this  ancient  state  of  the 
prerogative,  it  is  clear  that  at  this  day  the  rule  is,  that  if  the 
two  rights  come  in  conflict,  that  of  the  Crown  is  to  be  preferred. 

If,  however,  the  right  of  the  subject  be  complete  and  perfect 
before  that  of  the  King  commences,  it  is  manifest  that  the  rule 
does  not  apply,  for  there  is  no  point  of  time  at  which  the  two 
rights  are  in  conflict ;  nor  can  there  be  a  question  which  of  the 
two  ought  to  prevail  in  a  case  where  one,  that  of  the  subject,  has 

(1)  Eepealed,  32  &  33  Vict.  c.  83,  s.  20.        (3)  9  Co.  Bep.  129  b. 

(2)  Eepealed,  S.  L.  R.  Act,  1863.  (4)  Gilb.  Hist.  Exch.  110. 
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prevailed  already.  But  if  whilst  the  right  of  the  subject  is  still  Giles 
in  progress  towards  completion,  the  right  of  the  Grown  arises,  it  groveb. 
seems  to  me  that  the  two  rights  do  come  into  conflict  together  at 
one  and  the  same  time,  and  that  the  consequence  in  that  case  is, 
that  the  right  of  the  Grown  ought  to  prevail.  Lord  Mansfield 
expresses  this  proposition  in  shorter  language  when  he  says,  ''no 
inception  of  an  execution  can  bar  the  Grown : "  Cooper  y.  Chitty  (i). 
Now  if  we  proceed  to  apply  these  principles  to  the  deter- 
mination of  the  present  case  it  will  appear  that  the  material 
facts  are  these:  I.  S.  has  obtained  judgment  against  a  Grown 
debtor,  has  issued  a  fien  facias  upon  that  judgment,  and  has 
delivered  the  writ  to  the  sheriff,  and  the  sheriff,  in  execution 
thereof,  has  seized  the  goods  of  the  Grown  debtor.  The  question, 
then,  is  this:  Is  the  right  of  the  subject  perfect  at  the  time 
when  the  goods  are  seized  by  the  sheriff,  or  is  there  any  further 
act  to  be  done  in  order  to  make  that  right  consummate  ?  The 
most  simple  criterion  of  this  *seems  to  be,  whether  without  any  [  •95  ] 
thing  farther  being  done,  the  execution  creditor  is  entitled  to  call 
upon  the  sheriff  for  the  possession  of  the  goods,  or  to  pay  him 
the  debts.  Now,  I  do  not  believe  that  it  was  ever  contended, 
that  the  execution  creditor  is  entitled  to  the  possession  of  the 
goods  themselves,  unless  under  some  contract  made  between 
the  sheriff  and  him,  which  would  be  equivalent  to  a  sale  under 
the  writ.  Nor  can  he  call  upon  the  sheriff,  even  after  a  return 
of  goods  seized  ad  valentiaviy  to  pay  him  the  debt  for  which  the 
levy  is  made.  If  he  could,  it  would  be  utterly  useless  to 
empower  him  to  require  the  sheriff  afterwards  to  proceed  to  a 
sale  by  the  writ  of  venditioni  exponas.  In  fact,  it  is  clear  that 
all  he  can  do,  even  after  such  return,  is  to  compel  the  sheriff  to 
proceed  to  sale  by  ulterior  process  from  the  Gourts.  There  are 
many  authorities  founded  on  this  principle,  which  shew  that  a 
seizure  of  goods  ad  valentiam,  is  only  a  temporary  bar  to  the 
execution  creditor,  so  long  as  the  goods  remain  unsold  in  the 
sheriff's  hands.  Again,  if  the  goods,  after  seizure,  are  destroyed 
by  unavoidable  accident,  the  loss  falls  upon  the  debtor.  The 
principle  is,  that  the  sheriff  is  excused,  where  the  execution  fails 
altogether  without  his  fault.    And  in  that  case,  according  to  the 

(1)  1  Burr.  36. 
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Giles  doctrine  laid  down  in  Foster  v.  Jackson  (i),  by  Lord  Hobart,  the 
Gkover.  creditor  may  have  a  fresh  writ  of  Ji.  fa.  and  the  loss  falls  on  the 
debtor.  There  is  a  third  criterion,  which  is  this,  that  the  debtor 
on  tendering  the  amount  for  which  the  levy  is  made,  and  the 
sheriff's  charges  thereon,  is  entitled  to  have  a  return  of  the 
goods  seized  by  the  sheriff.  From  these  premises,  two  proposi- 
tions seem  to  me  to  follow:  1st,  that  at  no  period  of  time 
does  the  execution  creditor  obtain  any  property  whatever  in  the 
goods  themselves ;  and,  2ndly,  that  the  general  property  in  the 
[  *96  ]  goods  ^seized  remains  until  the  sale,  in  the  debtor,  and  is  not 
changed  by  the  seizure :  Milton  v.  Eldrington  (2).  After  the  sale 
the  case  is  very  different,  for  by  the  sale  the  property  is  wholly 
changed  from  the  debtor  to  the  vendee  of  the  sheriff,  and  the 
money,  the  produce  of  the  goods,  then  becomes  the  property  of 
the  creditor,  for  which  he  may  maintain  an  action  for  money  had 
and  received,  and  for  which  the  sheriff  is  responsible  to  him, 
the  original  debtor  being  then  wholly  and  finally  discharged: 
Parkinson  v.  Guilford  {z).  The  rule  is  thus  expressly  laid  down 
by  Mr.  Baron  Garrow,  in  delivering  the  opinion  of  the  Court, 
after  full  consideration  of  the  case  of  Higgins  v.  M'Adam  (4). 
'*  The  rule  is  that  when  execution  is  executed,  the  property  is 
changed,  and  execution  is  said  to  be  executed  when  a  sale  has 
taken  place."  It  is  not,  therefore,  till  after  the  sale  that  the  right 
of  the  execution  creditor  becomes  consummate,  and  it  would 
follow  from  thence,  that  it  is  not  till  after  the  sale  that  the  right 
of  the  creditor  ceases  to  concur  with  the  right  of  the  Crown. 
If,  therefore,  the  right  of  the  Crown  arises  at  any  period  prior 
to  the  sale,  it  seems  to  me  that  on  the  principles  above  laid  down, 
it  ought  to  have  the  preference.  A  preference  depending  on  similar 
grounds,  and  terminating  at  the  same  period,  seems  to  me  to  be 
fully  recognized  by  the  Court  of  King's  Bench,  in  Hutchinson  v. 
Johnston  (b).  That  was  the  case  of  two  conflicting  executions. 
The  sheriff  had  seized  under  the  writ  last  delivered  to  him,  but 
before  sale,  having,  discovered  that  another  writ,  which  was 
entitled  to  priority,  had  been  first  delivered  to  him,  he  made  the 

(1)  Hob.  60.  (4)  3  Younge  &  J.  1. 

(2)  Dyer,  98  b.  (5)  1  E.  B.  380  (1  T.  E.  729). 

(3)  Cro.  Car.  539. 
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sale  under  it,  and  paid  the  Burplus  only,  to  the  creditor  under  the  Giles 
second  writ,  under  which  he  had  originally  seized  the  goods.  g  rover. 
And  the  Court  expressly  decided,  that  until  sale  he  had  a  *right  [  '97  ] 
so  to  do ;  but  after  sale,  not ;  Rybot  v.  PeckJiam,  cited  in  the  note  (i), 
being  an  express  authority  to  that  effect.  And  it  is  observable 
that  many  of  the  authorities  which  are  relied  on  in  the  present 
case  were  then  cited,  in  particular  the  case  of  Clerk  v.  Withers  (2) ; 
and  the  very  proposition  now  before  your  Lordships  for  decision, 
it  is  to  be  observed,  was  urged  as  clear  law  by  the  very  eminent 
persons  who  argued  that  case,  namely,  that  till  sale  the  extent 
prevails  over  the  prior  execution  ;  "and  I  apprehend  that  prior  to 
the  Statute  of  Frauds,  if  a  subject's  writ  of  execution  had  come 
to  the  sheriff  after  seizure  but  before  sale,  under  a  writ  of  a 
subsequent  teste,  the  sheriff  would  have  been  in  like  manner 
justified  in  executing  it  before  the  other  writ  under  which  he  had 
seized,  and  would  have  been  liable  to  an  action  on  the  case  if  he 
had  omitted  to  do  so.  These  authorities  seem  to  me  to  shew 
clearly,  first,  that  no  property  passes  by  the  seizure  from  the 
original  debtor  to  the  creditor ;  and  secondly,  that  even  in  the 
case  of  conflicting  rights,  as  between  subject  and  subject,  the 
point  of  time  to  which  the  Courts  uniformly  look  as  the  period 
when  the  execution  is  consummate,  is  not  the  seizure,  but  the 
sale  under  the  writ.  There  is  one  case,  however,  which  requires 
some  observation,  as  it  would  seem  to  trench  upon  this  proposi- 
tion :  I  allude  to  the  construction  put  by  the  Courts  upon  the 
9th  section  of  the  21  Jac.  I.  c.  19  (3).  There  is  no  doubt  that  the 
Courts  have  held  that  the  seizure  under  a  writ  of  Ji.  fa.  was 
sufficient  to  satisfy  the  words  "  execution  or  extent  served  and 
executed,"  contained  in  this  statute,  and  that,  for  the  purpose  of 
protecting  the  execution  creditor  from  the  effect  of  a  prior  act 
of  bankruptcy.  But  this  was  a  decision  upon  the  construction 
of  a  particular  statute,  and  must  have  reference,  reasonably 
considered,  to  the  *peculiar  objects  of  the  Legislature.  It  is  [  *^®  J 
to  be  observed,  first,  that  it  was  prior  to  the  Statute  of  Frauds ; 
the  law,  therefore,  then  was,  that  writs  of  Ji.  fa.  bound  the 
debtor's  property,  as  to  all  persons  claiming  under  him,  from 

(1)  1  R.  B.  382,  n.  (1  T.  E.  731).  (3)  Bepealed,  6  Geo.  IV.  c.  16. 

(2)  Salk.  322. 
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Giles  the  teste  of  the  writ,  and  not  from  its  delivery  to  the  sheriff;  so 
Gboveb.  that  it  was  then  possible  for  a  party  to  sue  out  his  writ  of  Ji.  fa,^ 
and  to  omit  to  execute  it,  and  so  give  to  the  bankrupt  the  same 
species  of  delusive  credit  as  was  provided  against  by  the 
11th  section,  in  cases  where  the  bankrupt  was  the  reputed  owner 
of  another's  goods.  It  was  probably,  therefore,  with  that  view 
that  this  clause  was  introduced,  providing  that  such  writs  should 
not  bind,  as  against  those  who  claimed  under  the  bankrupt,  from 
their  teste,  but  only  from  the  date  of  the  public  act  done  by  the 
sheriflf,  in  seizing  the  goods  under  the  writ.  For  this  purpose, 
that  of  giving  notice  to  the  other  creditors,  the  seizure,  and  not 
the  sale,  was  the  important  period.  The  present  case,  however, 
depends  on  the  question  whether  the  property  is  changed,  and, 
until  sale,  this  is  not  the  case ;  the  execution  is  not  complete,  so 
as  to  transfer  the  property,  until  that  period.  But  it  is  urged, 
and  a  great  portion  of  the  argument  at  the  Bar  turned  upon  it, 
that  although  it  may  be  that  the  execution  creditor  has  no 
consummate  right  till  after  sale,  and  although  the  general 
property  in  the  goods  remains  until  the  sale  with  the  debtor,  yet 
that  the  sheriff  has  a  special  property  in  him  from  the  time  of 
the  seizure,  and  that  the  Grown,  in  the  event  of  the  teste  of  the 
extent  being  subsequent  to  the  seizure,  must  take  the  goods 
subject  to  that  special  property.  There  is  no  doubt  that  a 
variety  of  authorities  may  be  cited,  establishing  as  clear  law, 
that  the  Grown  must  take  subject  to  a  special  property  created  by 
the  act  of  the  party.  In  the  case  of  the  factor.  Rex  v.  Lee  (i),  it 
r  'oo  ]  was  held,  that  goods  in  his  *hands,  on  which  he  had  a  lien  for  his 
advance  made  before  the  teste  of  the  extent,  could  only  be  taken 
by  the  Grown  subject  to  that  lien.  So,  again,  in  the  case  of  goods 
pawned  or  pledged  before  the  teste  of  the  extenty  Rex  \.  Cotton  (2), 
and  in  the  case  of  Rex  v.  Humphery{z),  the  same  law  prevails. 
In  Casperd  v.  Attorney-General  (4),  an  equitable  mortgage  created 
before  the  party  creating  it  became  a  debtor  to  the  Grown  on 
record,  was  in  like  manner  held  to  be  valid  against  a  subsequent 
extent.    But  I  can  find  no  instance  whatever,  nor  do  I  believe 

(1)  20  R.  R.  664  (6  Price,  369).  Younge,  173). 

(2)  Parker,  112.  (4)  20  R.  R.  671  (6  Price,  411). 

(3)  29   R.  R.    783   (M^Qeland  & 
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that  any  Bach  exists,  where  a  special  property,  not  created  by        Giles 
contract  between  the  Grown  debtor  and  the  person  setting  it  up,      groveb. 
or  between  the  Grown  debtor  and  some  one  under  whom  such 
person  claims,  has  been  ever  allowed  to  prevail ;  and  I  think 
good  reasons  may  be  assigned  for  the  difference.     In  the  case  of 
land,  if  the  subject  sell  it  before  he  becomes  a  Grown  debtor,  it 
is  clear  that  the  sale  is  good.    Now,  on  principle,  he  who  can 
make  a  valid  sale  ought  to  be  allowed  to  make  any  contract 
short  of   that,  which  shall  also  be  valid;  he  may,  therefore, 
make  a  valid  pledge.    The  right  of   the  other  party  is  con- 
summate by  the  act  of  pledging  or  of  sale ;  but  the  cases  of  a 
distress  for  rent  before  sale,  a  seizure  by  the  messenger  under  a 
commission  of  bankrupt,  and  the  case  now  in  judgment,   are 
very  different.    There  the  goods  are  all  taken  by  an  adverse 
proceeding  from  the  Grown  debtor,  and  are  all  under  the  custody 
of  the  law  at  the  time  the  extent  is  put  in ;  the  creditor's  right 
is  but  in  progress,  and  the  sheriff,  the  commissioners  of  bankrupt, 
and  the  distrainer,  are  real  ofScers  of   the  law,  holding  the 
property,  and  having  rights  given  to  them  for  the  purpose  of 
protecting  them  in  their  possession,  not  for  their  own  benefit,  but 
for  the  purpose  of  disposing  of  it  for  the  benefit  of  *  those  who       [  *ioo  J 
may  ultimately  be  entitled  to  the  proceeds  of  that  property. 
The  true  description  of  the  state  of  such  property  is,  that  it  is 
in  the  custody  of  the  law ;  whereas,  in  the  case  of  the  factor, 
wharfinger,  pawnee,  or  equitable  mortgagee,  it  is  in  the  custody 
of  the  party  himself  having  a  beneficial  interest  under  a  valid 
^contract.    Lord  Ghief  Baron  Gilbert,  speaking  of  lands  (and  the 
principle  is  the  same  as  applied  to  goods,  although  the  charge 
takes  effect  at  a  different  period),  says,  that  nothing  can  hinder 
the  King's  charge  but  what  amounts  to  a  precedent  alienation  ; 
and  a  liberate  in  pursuance  of  a  previous  judgment  amounts  to 
an  alienation  of  the  land ;  and  yet  before  the  liberate  there  is  a 
seizure  of  the  land  by  a  public  of^cer,  for  the  purpose  of  its 
being  by  the  liberate  alienated  to  the  creditor.    By  the  seizure 
the  land  is  taken  into  the  custody  of  the  law,  by  the  liberate  it  is 
alienated  to  the  creditor,  and  from  the  date  of  the  latter  the 
right  of  the  Crown  is  ousted.    I  am  aware  of  the  various  cases 
And  authorities  that  exist  in  which  it  has  been  determined  that 
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Giles  trover  will  lie  by  a  sheriff  after  seizure  of  goods  under  a  Ji.  fa., 
gbover.  &nd  I  do  not  dispute  the  proposition  that  this  shews  that  the 
sheriff  has  for  some  purposes  a  special  property  in  the  goods 
so  seized.  But  it  seems  to  me  that  this  point  is  not  really 
material.  The  special  property  which  the  sheriff  or  any  other 
public  officer  has,  is  not  a  property  beneficial  to  himself ;  it  is  a 
property  conferred  on  him  to  enable  him  to  discharge  his  public 
duty.  The  goods  are  in  custodia  legis,  and  the  special  property 
of  the  sheriff  is  given  to  him  that  this  cmtodia  legis  may  be 
rendered  safe.  If,  then,  it  be  true,  as  many  cases  have 
determined,  and  in  particular  Rex  v.  Cotton  {\),  that  goods  in 
cvstodia  legis  are  in  a  situation  in  which  the  Crown's  right  and 
[  'loi  1  that  of  the  subject  may  come  in  conflict,  I  do  *not  think  that 
it  really  makes  any  difference  whether  the  officer  having  the 
custody  has  greater  or  less  powers  to  defend  it  conferred  on  him 
by  the  law.  The  real  question  seems  to  me  to  be,  whether  tbe 
property  has  wholly  or  in  part  gone  from  the  debtor  to  some 
person  claiming  adversely  to  the  Grown,  or  whether  it  is  only  in 
progress  to  that  result.  The  sheriff  or  other  public  officer  holds 
it  with  more  or  less  of  powers  given  for  its  protection,  but  really 
for  the  person  ultimately  entitled  to  receive  the  proceeds.  If 
that  person  be  a  subject,  having  a  prior  writ  delivered  to  the 
sheriff,  the  sheriff  holds  for  him  the  proceeds  of  the  goods  seized 
under  a  subsequent  writ,  as  in  Hutchinson  v.  JohnsUm  (2) ;  or  if, 
as  in  the  present  case,  the  Crown's  extent  comes  in  before  sale, 
he  holds  for  the  Crown.  I  have  hitherto  considered  this  a& 
if  it  were  res  integra ;  but  I  shall  now  proceed  to  consider  it 
upon  authority  merely.  The  leading  case  upon  this  subject  i& 
Stringe/ellow's  case  (3) ;  and  the  authority  of  that  case,  though 
doubted  for  a  time,  cannot  now,  I  think,  be  disputed.  It  wa& 
recognized  as  good  law  by  Lord  Hobart,  in  Sheffield  v.  Ratcliffe  (4) ; 
by  Lord  Rolle,  in  his  Abridgment ;  by  Lord  Hardwicke  and  the 
two  Chief  Justices,  Eyder  and  Willes,  in  Rex  v.  Cotton ;  and 
by  the  Courts  of  Common  Pleas  and  King's  Bench,  in  Uppom  v. 
Sumner,  and  Rorke  v.  DayrelL  I  do  not  think  it  necessary  ta 
add  the  various  cases  in  the  Exchequer  on  this  point.     It  is,. 

(1)  Parker,  112.  (3)  Dyer,  67  b. 

(2)  1  E.  B.  380  (1  T.  E.  729).  (4)  Hob.  339. 
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however,  contended  that  StringefeUow's  case  is  distinguishable,  Gilbs 
and  undoubtedly  it  is  so,  in  its  facts,  from  the  present.  The  groveb. 
main  ground  of  distinction  is,  that  there  remained  in  that  case  a 
further  act  to  be  done  by  the  Court,  namely,  the  award  of  the 
liberate.  And  it  is  said  by  Mr.  Baron  Wood  (i),  that  the  liberate 
and  the  fi.  fa.  are  equivalent  to  each  other ;  but  I  think  that 
proceeds  on  a  misstatement  *of  the  true  point  in  the  case.  The  [  'lOB  ] 
right  vested  by  the  liberate  in  the  creditor  is  to  have  the  identical 
lands  and  the  identical  goods  delivered  to  him ;  the  creditor's 
right  is  therefore  consummate  by  the  liberate.  But  the  fi.  fa. 
does  not  command  the  sheriff  to  seize  and  deliver  the  goods  to 
the  creditor  (in  which  case  the  fi.  fa.  and  seizure  would  be 
equivalent  to  the  liberate  after  the  previous  seizure),  but  in 
substance  it  commands  him  to  seize  and  sell,  and  to  pay  the 
money  produced  by  the  sale  to  the  creditor.  The  act  of  sale, 
therefore,  and  not  the  act  of  seizure,  puts  the  sheriff  in  the  same 
situation,  with  respect  to  the  creditor,  as  the  liberate  under  an 
extent ;  for  by  the  act  of  sale  the  creditor  has  vested  in  him  a 
consummate  right  to  the  produce  of  the  sale.  Now  StringefeUow's 
case  clearly  decides  that  until  the  liberate  the  lands  and  goods 
seized,  and  in  the  hands  of  the  sheriff,  remain  liable  to  the 
Crown  process :  that  case,  therefore,  appears  to  me  in  principle 
to  have  decided  that  until  the  creditor  obtains  a  consummate 
right,  the  Crown's  rights  are  not  ousted,  and  so  to  govern  the 
present  case.  The  case  of  Rex  v.  Cotton  is  a  much  stronger 
authority ;  it  seems  to  me  to  be  decisive  of  this  question.  Its 
authority,  looking  at  the  persons  by  whom  it  was  decided,  and 
those  by  whom  that  decision  was  aj£rmed,  must  be  admitted  to 
be  of  great  weight.  It  is  not  a  little  singular  to  find,  that 
although  the  point  now  before  your  Lordships  was  there  treated 
as  the  proposition,  and  that  case  as  the  corollary,  it  should  now 
be  contended,  that  although  Rex  v.  Cotton  is  good  law,  still  the 
proposition  from  which  that  case  was  in  truth  only  a  corollary, 
cannot  be  supported.  The  principle  there  laid  down  clearly  was, 
that  goods  in  custodia  legis  continued  liable  to  an  extent  until  the 
period  arrived  at  which  some  person  other  than  the  *original  [  •los  ] 
debtor  had  acquired  a  consummate  right  in   them ;  and  the 

(1)  8  Price,  318. 
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Giles  Court  clearly  held  that  goods  seized  by  a  sheriff,  but  before  sale, 
Gbover.  were  so  liable.  The  fanciful  doctrine  of  a  special  property  in  an 
acknowledged  public  officer  being  at  all  material,  seems  never  to 
have  occurred  to  those  great  men  who  decided  that  case.  The 
reason  why  the  expressions  as  to  special  property  are  there 
introduced,  seems  to  me  obvious  enough :  the  distress  is  in  the  ' 
custody  of  the  creditor  himself,  and  therefore  it  might  have 
been  plausibly  enough  contended,  that  he  having  the.  possession, 
his  special  property  (if  he  had  any)  was  to  be  protected  for  his 
own  benefit.  But  the  Court,  looking  to  the  substance  and  not 
to  the  form,  decide  that  in  seizing  he  acted  as  an  officer  of  the 
law ;  that  he  held  as  such,  and  that  the  goods  were  not  really  in 
his  possession,  but  in  the  custody  of  the  law,  they  having  come 
to  him  by  a  special  authority  given  by  the  law,  and  not  by  the 
act  of  the  party,  as  in  the  case  of  a  pledge  or  the  like,  and  the 
consequence  being  that  no  property,  nor  even  any  possession 
in  jure,  passed  to  him.  This  case  seems  to  me  to  be  a  fortiori 
to  the  present  case.  I  proceed  to  enumerate' shortly  the  other 
cases,  in  which  the  law  has  been  laid  down  in  the  same  way. 
In  Rex  V.  Peck(i),  the  reporter  says  it  was  taken  for  granted  that 
the  law  was  so.  In  The  Attorney-Oeneral  v.  Andrew  (2),  it  is 
not  indeed  distinctly  stated  whether  the  party  had  obtained 
possession  under  the  subject's  prior  extent  before  the  right  of 
the  Crown  commenced,  but  I  think  it  can  hardly  be  doubted  that  he 
had ;  for  there  Lord  Chief  Baron  Steel  observes,  that  the  subject's 
title  is  "  prior  to  the  Crown's,  and  is  executed."  Now  it  appears 
from  Empson  v.  BathuTBt{z),  that  until  the  liberate  no  fee  is  due 
to  the  sheriff,  because  the  execution  is  not  executed.  I  think 
[  '^04  ]  this  explains  the  language  *of  Lord  Chief  Baron  Steel,  and 
makes  it  consistent  with  what  he  adds,  that  "  Stringefellow's  case 
is  unanswerable."  In  the  case  of  The  Attorney-General  v.  Capell  (4), 
it  is  stated  that  *'  although  the  goods  were  actually  in  custodia 
legis,  yet  because  the  extent  came  before  the  property  was  vested 
by  an  assignment,  it  was  held  a  good  extent.  Extents  have  been 
held  good  that  have  been  made  of  goods  actually  levied  by  virtue 
of  a  Ji.  fa.  and  in  the  sheriff's  custody,  the  extent  coming  before 
a  bill  of  sale  made,  so  as  the  property  was  not  altered."  This 
(1)  Bunb.  8.         (2)  Hard.  23.        (3)  Hutton,  52.        (4)  2  Show.  482. 
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laUer  passage  Mr.  Baron  Wood  (who  omits  the  former  part  of       gilks 

the  Beport)  calls  **  a  note  of  the  reporter,  unwarranted  by  the      ghover. 

case."     To  me  it  appears  as  a  reason  assigned  by  the  Court  for 

their  previous  judgment.    The  case  of  Lechmere  v.  Thorougood 

has  been  much  relied  on  by  the  other  side  ;  but  I  cannot  think  it 

to  be  an  authority  of  any  weight.    It  is  observable  that  the 

decision  in  that  case  is  clearly  right,  and  it  is  dij£cult  to  perceive 

how  this  point  could  ever  have  arisen.    There  the  extent  at  the 

suit  of  the  Crown  was  executed  before  any  assignment  under 

the  bankruptcy  had  been  made;  so  that,  according  to  all  the 

authorities,  the  plaintiffs  had  no  ground  of  action;    and  the 

execution  and  the  extent  being  set  up  by  the  same  parties,  no 

question  of  priority  inter  se  could  well  have  arisen.    Again,  the 

writ  of  Ji.  fa.  was  issued  before  the  sheriff  had  notice  of  the 

bankruptcy ;  and  as  the  action  was  trespass,  the  Court,  on  that 

ground,  might  well  decide  in  his  favour.     The  dictum  attributed 

to  Lord  Holt,  that ''  the  King's  prerogative  had  been  taken  away 

by  the  Statute  of  Frauds,"  cannot  be  supposed  to  have  really 

fallen  from  that  learned  Judge  :  and  yet  this  case,  although  thus 

questionable  in  its  application  to  the  present  subject,  has  been 

one  of  the  main  grounds  *on  which  the  two  principal  authorities       f  *105  ] 

on  the  other  side,  Uppom  v.  Sumner,  and  Rorke  v.  Dayrell,  have 

been  decided.     The  case  of  Clerk  v.  Withers    seems  also  to  me 

to  be  wholly  inapplicable  to  the  present  question;  indeed,  like 

Lechmere  v.  Thorougood,  it  is  only  to  be  cited  for  certain  dicta 

of  the  Court  as  to  the  execution  being  complete  by  the  seizure, 

for  the  decision  itself  is  clear  enough.    It  was  there  argued,  that 

the  death  of  the  creditor,  after  seizure  under  the  fieri  facias,  did 

not  give  to  the  debtor  the  right  of  recovering  back  his  goods 

from  the  sheriff.     And  the  Court  held  that  it  did  not ;  for  on  the 

one  hand  there  was  no  act  to  be  done  in  Court  necessary  to  give 

the  sheriff  authority  to  act,   his  authority  being  complete  by 

the  fi.  fa.;   and  therefore  the  death  was  immaterial  to  the 

purpose.    But,  secondly,  the  levy  under  the  writ  was  pleadable 

in  bar  to  another  action  for  the  same  debt ;  so  that  the  debtor 

sustained  no  injury  by  the  execution  proceeding.    But  indeed 

this  case  would  prove  too  much ;  for  it  is  also  true  that  after  the 

award  of  the  fi.  fa.,  and  before  seizure,  the  same  result  would 
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Giles  follow  :  Thoroiigood*8  case(i),  cited  by  Gould,  J.,  in  giving  his 
Gboveb.  judgment.  Now  it  is  not  pretended  that  an  award  of  Ji.  fa. 
would  bar  the  Crown  before  seizure ;  the  principles,  therefore,  of 
that  decision  are  wholly  inapplicable  to  this  question.  There 
are  some  dicta  in  that  case,  certainly,  which  may  be  relied  on ; 
but  I  think  that  if  they  are  read,  as  all  such  dicta  ought  to  be, 
with  reference  to  the  case  then  before  the  Court,  they  also 
will  be  found  not  applicable  to  the  pr^ent  subject.  To  some 
purposes,  no  doubt,  the  execution  may  be  called  complete  by  the 
seizure.  It  undoubtedly  was  so  at  that  time,  as  regarded  priority 
between  an  execution  creditor  and  the  assignees  of  a  bankrupt. 
It  was  not  so  in  all  cases,  however,  even  between  subject  and 
[  'loe  ]  subject,  *as  appears  from  Hutchinson  v.  Johnstone ;  and  I  think 
it  is  not  so  a  multo  fortiori  in  a  case  between  the  subject  and 
the  Crown,  which  has  a  prerogative  peculiar  to  itself  of  inter- 
posing in  medio.  Curson's  case  (i)  is  still  less  applicable ;  it 
depends  on  a  totally  diflferent  principle.  There  Curson  acknow- 
ledged a  statute  to  Starkey,  and  afterwards  another  to  J.  S.,  who 
assigned  to  the  Crown:  the  liability,  therefore,  on  which  the 
Crown  proceeded  was  created  subsequently  to  that  to  Starkey. 
After  this,  Starkey  obtained  possession  under  his  execution  ;  and 
it  was  held  that  the  debt  to  the  Crown  did  not  bind  the  lands 
from  its  assignment,  so  as  to  avoid  the  subsequent  but  consum- 
mate execution.  It  may  be  observed  also,  that  this  case  is  within 
the  stat.  Hen.  VIII. ;  for  the  judgment  was  prior  to  the  King's 
debt,  and  the  execution  was  consummate  before  the  King's  extent. 
Lord  Chief  Baron  Gilbert  (p.  94)  gives  this  reason  for  it ;  for  he 
says  *'  the  creditor  Starkey  did  not  by  the  liberate  take  the  land 
svh  onere  of  the  King's  debt,  because  his  lien  was  antecedent  to 
it;  and  it  were  repugnant  to  construe  him  to  take  the  land 
sub  onere  of  the  King's  debt,  when  he  took  it  in  satisfaction  of  a 
debt  precedent."  So  again,  on  the  same  principle,  it  has  been 
held  that  if  A.  infeoff  B.  of  his  lands,  after  a  judgment  confessed 
by  him  to  C,  the  Crown,  as  assignee  of  C,  cannot  take  more 
than  C.  could,  viz.  a  moiety  of  the  land ;  although,  no  doubt,  if 
the  judgment  had  been  confessed  to  the  Crown  originally,  the 
Crown  could  have  taken  the  whole.  In  fact,  it  depends  on  the 
(1)  Noy,  73.  (2)  3  Leon.  239. 


VOL.  XXXVI.]      1832.    H.  L.     1  CL.  &  PIN.  106—108.  55 

principle  that  where  the  law  allows  a  party  to  contract,  it  will  gilks 
not  permit  that  contract,  by  any  matter  arising  ex  post  facto^  gbover. 
to  be  made  of  no  value:  a  principle  to  which  I  have  before 
referred,  in  distinguishing  goods  on  which  there  is  a  lien  by 
contract  from  goods  in  the  custody  *of  the  law.  The  case  of  [  •107  ] 
Uppam  V.  Sumner^  which  is  the  leading  authority  on  the  other 
side,  would,  I  think,  be  entitled  to  much  greater  weight  if  it  had 
not  proceeded  a  good  deal  on  the  case  of  Lechmere  v.  Thorcmgood. 
Even  taking  the  different  reports  of  that  case  in  the  way 
suggested  by  Mr.  Justice  Gould,  no  great  advantage  as  to 
clearness  can  be  derived;  and  I  cannot  help  thinking  that  the 
better  coarse  would  have  been  to  have  placed  no  great  reliance 
on  a  case  in  which  a  part  was  to  be  picked  up  from  one  reporter, 
and  a  part  from  another,  in  order  to  make  something  like  a 
connected  account,  iastead  of  attributing  the  confusion  to  the 
most  obvious  and  natural  cause,  viz.  the  inaccuracy  of  the 
reporter.  The  same  observation  applies  to  the  case  of  Rorke  v. 
Dayrell ;  the  Court  there  also  relied  a  good  deal  on  Lechmere  v. 
Thoraugood.  I  shall  not  at  present  refer  to  the  main  ground  on 
which  both  these  cases  proceed,  viz.  the  statute  of  Hen.  VIII., 
because  I  proceed  to  consider  that  question  separately.  Sub- 
sequently to  both  these,  the  cases  of  Rex  v.  Wells  and  AUnutt, 
and  Rex  v.  Sloper  and  Allen,  arose,  in  which  the  present  question 
was  decided,  after  reviewing  all  the  authorities,  in  the  af&rmative. 
Upon  the  whole  I  have  arrived  at  the  conclusion  that  the  prepon- 
derance of  authority  also,  as  well  as  the  principle  on  which  such 
authorities  ought  to  proceed,  establishes  the  proposition,  that 
where  an  extent  of  the  Grown  comes  after  seizure  and  before  sale, 
it  ought  to  be  preferred,  unless  by  the  statute  88  Hen.  VIII., 
c.  89,  8.  74,  there  has  been  an  alteration  made  in  the  ancient 
prerogative,  by  which  the  priority  has  been  taken  away. 

I  therefore  come,  in  the  last  place,  to  the  consideration  of  the 
true  construction  of  that  statute.  There  can  be  no  doubt,  even 
without  authorities  on  this  subject,  that  the  statute  must  be 
construed  as  abridging  the  prerogative :  but  authorities  *are  r  *108  ] 
not  wanting.  In  Cecil's  case  (i)  the  Court  so  expressly  resolve ; 
and  other  passages  might  be  as  easily  cited,  if  necessary,  to  the 

(1)  7  Co.  Eep.  92. 
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Giles  same  effect.  The  real  question,  however  is,  not,  whether  the 
Gboveb.  prerogative  is  abridged,  but,  to  what  extent  it  is  abridged  by  the 
clause.  If  taken  literally,  the  clause  would,  as  has  been  well 
observed,  place  the  Crown  in  a  worse  situation  than  a  subject : 
this  could  hardly  be  the  real  intention  of  the  Legislature,  in 
a  reign  not  remarkable  for  such  concessions.  There  are, 
however,  two  grounds,  either  of  which,  as  it  seems  to  me,  is 
sufficient  to  show  that  this  clause  of  the  statute  is  not  applicable 
to  the  present  question.  First,  the  words  are  confined  to  suits 
commenced  or  taken,  or  process  awarded,  for  the  recovery  of  the 
King's  debts.  Now,  I  apprehend  that  an  immediate  extent  does 
not  fall  within  either  of  these  descriptions ;  they  are  confined  to 
suits  and  process  for  the  recovery  of  the  King's  debts  in  the 
ordinary  course,  from  his  solvent  debtors.  An  immediate  extent 
is  founded  on  an  affidavit  of  the  insolvency  of  the  debtor,  and 
issues  not  for  the  purpose  of  seizing  his  property  for  the  amount 
of  the  debt,  but  all  his  lands  and  goods  into  the  hands  of  the 
Crown,  there  to  remain  till  the  Crown  debt  is  satisfied.  It  is, 
therefore,  rather  like  a  forfeiture  incurred  by  him  in  consequence 
of  his  failure,  than  a  suit  or  process  for  the  recovery  of  the  debt. 
Again,  it  may,  according  to  the  admitted  course  of  the  Exchequer, 
issue  in  the  midst  of  the  proceedings  in  an  ordinary  suit,  and  even 
where  the  debt  is  disputed:  Rex  v.  Pearson  (i).  In  an  ordinary 
extent,  which  is  a  prerogative  execution,  the  debt  of  course  is 
conclusively  settled  by  the  judgment;  but  in  an  immediate 
extent  the  debt  is  not  settled,  but  may  be  disputed  by  the  debtor 
on  the  return  of  the  writ :  in  fact,  it  is  then  that  the  suit  or 

[  •109  ]  process  *respecting  the  King's  debt,  properly  speaking,  begins. 
These  various  differences  seem  to  me  to  show  that  this  proceeding 
could  not  have  been  contemplated  by  the  Legislature,  when  they 
speak  in  this  clause  of  suits  and  process  for  the  recovery  of  the 
King's  debts.  But,  secondly,  I  think,  and  this  will  appear  from 
a  reference  to  the  state  of  the  law  as  it  existed  at  the  time  the 
statute  was  passed,  that  even  if  an  immediate  extent  were  a  suit 
or  process  for  the  recovery  of  the  King's  debt,  still  the  clause 
would  not  be  applicable  to  this  case. 

This  is  very  clearly  stated  by  Lord  Coke  (2) :  "As  to  the  third 
(1)  3  Price,  288.  (2)  1  Inst.  131  b. 


VOL.  XXXVI.]      1832.    H.  L.     1  CL.  &  FIN.  109—110.  57 

protection  cum  clausula  rolumus,  the  King,  by  his  prerogative,        Giles 

regularly  is  to  be  preferred  in  payment  of  his  duty  or  debt  by  his      ghover. 

debtor,  before  any  subject,  although  the  King's  debt  or  duty  be 

the  later ;  and  the  reason  hereof  is,  for  that  thesaurus  regis  est 

firniamentum  belli  et  fiindamentum  pads ;  and  therefore  the  law 

gave  the  King  remedy,  by  writ  of  protection,  to  protect  his  debtor, 

that  he  should  not  be  sued  or  attached  until  he  paid  the  King's 

debt.     But  hereof  grew  some  inconvenience  ;  for  to  delay  other 

men  of  their  suits,  the  King's  debts  were  more  slowly  paid ;  and 

for  remedy  thereof  it  is  enacted  by  the  statute  25  Edw.  III.  c.  19, 

that  the  other  creditors  may  have  their  actions  against  the  King's 

debtor,  and  proceed  to  judgment,  but  not  to  execution,  unless  he 

will  take  upon  him  to  pay  the  King's  debt,  and  then  he  shall 

have  execution  against  the  King's  debtor  for  both  the  two  debts." 

It  appears,  therefore,  that  when  the  statute  83  Hen.  YIII.  was 

passed,  the  creditors  of  a  Crown  debtor  could  not  proceed  further 

than  judgment,  but  were  liable  to  be  restrained  altogether  from 

taking  out  execution  upon  such  judgment.    By  that  statute  new 

powers  were  given  to  the  Crown,  and  new  restraints,  on  the  other 

*hand,  imposed  on  tfie  prerogative  :  certain  debts  to  the  King,       [  'no  ] 

not  of  record,  which  before  did  not  bind  the  subject  till  recorded, 

were  placed  on  the  footing  of  a  statute  staple,  and  so  bound  from 

the  time  of  contracting  them.    It  is  so  laid  down  by  Lord  Chief 

Baron  Gilbert,  page  88,  and  is  in  conformity  with  the  general  law, 

which  I  have  before  stated  from  Lord  Hobart's  reports ;  for,  in 

order  to  make  the  King's  debts,  not  of  record,  bind  from  the  time 

of  their  contracting,  a  statute  would  clearly  be  required.    Lord 

Chief  Baron  Gilbert,  in  another  part  of  his  treatise,  says,  **  this 

branch  of  the  statute  had  its  origin  in  the  practice  introduced  by 

the  8  Hen.  YU.  c.  8,  of  taking  recognizances  to  the  King  before 

justices  of  the  peace,  instead  of  the  ancient  mode  in  use,  before 

conservators  of  the  peace,  sheriffs  and  constables  ;  the  two  latter 

of  whom,  when  they  bailed,  took  the  obligation  in  their  own 

names,  and  not  to  the  King.    Now  these  recognizances  to  the 

King  being  only  personal  securities,  it  became  a  doubt  when 

they  began  to  bind  the  lands  of  the  subject,  and  formerly  they 

held  that  such  recognizances  did  not  bind  the  land  till  they  were 

returned  of  record."    And  the  56th  section,  which,  if  construed 
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Giles  literally,  would  appear  wholly  useless,  as  far  as  related  to  the 
gboyeb.  Court  of  Exchequer,  may,  I  apprehend,  have  a  sensible  construc- 
tion given  to  it  by  referring  to  the  second  part  of  the  54th  section, 
by  which  the  King  was  authorized  to  proceed  with  suits  depending 
in  the  name  of  a  common  person,  to  his  Grace's  use,  and  which 
therefore  required  to  be  placed  on  the  same  footing  as  to  execu- 
tion with  suits  originally  brought  by  the  Crown.  I  think, 
therefore,  that  so  far  as  relates  to  the  King's  debts,  all  that  was 
in  effect  done  by  the  various  sections  of  the  88  Hen.  VIII.  c.  89, 
was  to  give  a  priority  to  the  particular  debts  not  being  of  record, 
[  *iii  ]  as  if  they  had  been  contracted  ^originally  by  a  recognizance  in 
the  nature  of  a  statute  staple,  which  binds  from  the  time  of  the 
contracting.  Now  reasoning  a  priori,  it  would  be  probable  that 
such  a  new  power  would  have  some  counterbalance,  in  order  to 
place  the  subject  as  nearly  as  possible  in  the  same  situation  as 
he  was  by  the  25  Edw.  III.  By  that  Act  the  subject's  writ 
of  execution  might  be  stayed  from  the  time  the  King's  debt  on 
record  was  contracted  ;  a  date  easily  to  be  ascertained  ;  but  when 
the  King's  debt,  npt  of  record,  was  to  bind  by  this  new  power 
from  the  time  of  its  being  contracted,  it  might  become  very 
dij£cult  for  a  third  person  to  ascertain  that  period ;  and  it  might 
well  be  considered  unjust  to  superadd  such  a  hardship  in  the 
case  of  a  person  who  levied  under  an  execution,  sued  out,  indeed, 
after  the  King's  debt  was  contracted,  but  after  a  contract,  of 
which,  not  being  of  record,  he  could  know  nothing.  It  would, 
therefore,  be  not  unnatural  to  suppose  that  some  restriction 
would  be  imposed,  rendering  it  necessary  for  the  Crown,  seeking 
to  avail  itself  of  the  new  power,  to  take  some  public  steps 
before  the  judgment  obtained  by  the  subject  should  thus  lose  its 
efficiency.  Now,  I  apprehend  that  this  was  in  fact  done  by  the 
74th  section,  which  I  construe  as  providing,  that  if  before  the 
King's  debt  is  put  in  suit,  the  subject  has  obtained  a  judgment, 
on  which,  but  for  the  new  law,  he  might  have  sued  out  a  writ  of 
execution  in  due  course,  he  shall  still  have  the  writ  of  execution, 
and  proceed  on  it,  notwithstanding  the  King's  debt  was  in 
existence,  and  in  defiance  of  any  writ  of  protection  from  the 
Crown.  In  this  case,  therefore,  the  Crown  is  prevented  from 
staying  the  proceedings  by  any  writ  of  protection,  and  the 
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creditor,  if,  by  using  due  diligence,  he  can  cause  the  sheriff  to  Giles 
seize  the  goods  and  sell  them  before  the  extent  comes  on  the  guo^bb. 
part  of  the  Crown,  shall  be  entitled  to  reap  the  *fruits  of  his  [  *ii2  ] 
diligence.  The  words  are,  "  the  King  shall  have  first  execution," 
which  I  think  means,  "  shall  first  have  a  writ  of  execution  from 
the  Court."  In  like  manner,  in  the  statute,  25  Edw.  III.  c.  19, 
the  words  are,  that  the  creditor,  having  settled  for  the  King's 
debt,  **  shall  have  execution "  against  the  defendant,  which 
clearly  there  means,  shall  have  a  writ  of  execution.  Upon  the 
words,  therefore,  as  well  as  upon  the  intention  of  the  88  Hen.  YIII. 
c.  89,  B.  74,  as  collected  from  the  Act  itself,  compared  with  the 
statutes  which  preceded  it,  I  have  come  to  the  conclusion,  that 
according  to  the  true  construction  of  the  74th  section,  it  has  no 
reference  whatever  to  the  question  now  before  your  Lordships. 
I  am  aware  that  this  is  contrary  to  the  construction  put  on  the 
statute  in  the  cases  of  Rorke  v.  Dayrell,  and  Uppom  v.  Sumner ; 
but  after  fully  considering  those  authorities,  and  the  reasons 
assigned  there,  which  do  not  satisfy  my  judgment,  and  finding 
them  in  opposition,  as  it  seems  to  me,  to  the  cases  of  Rex  v.  Cotton^ 
Attorney-General  v.  Capell^  Rex  v.  Pec/r,  Rex  v.  Welle  and  AUnutt, 
Rex  v.  Sloper  and  AUen,  and,  I  should  also  say,  to  The  Attorney- 
General  v.  Andrew^  and  the  uniform  course  of  the  Court  of 
Exchequer,  I  think  that  those  cases  are  not  well  decided,  and 
that,  both  on  the  ground  that  they  are  contrary  to  the  true 
construction  of  the  Act,  as  deduced  from  a  proper  reading  of  it, 
if  the  question  were  res  Integra,  and  also  on  the  ground  that  they 
are  opposed  to  cases  of  greater  weight  and  authority,  to  which 
I  have  also  referred.  I  have  to  apologise  to  your  Lordships  for  the 
length  at  which  I  have  considered  this  question  ;  but  I  trust  that 
the  importance  of  it,  and  the  great  weight  due  to  the  authorities, 
on  both  sides,  will  be  a  sufficient  reason  for  my  having  so  done. 

On  the  second  question  I  shall  not  detain  your  "i^Lordships,  as       [  *iis  ] 
I  believe  there  is  no  difference  of  opinion  upon  it.     I  think  that 
it  should  be  answered  in  the  negative. 

Taunton,  J. : 

The  first  question  propounded  by  your  Lordships  to  the  Judges 
ifl  one  of  very  considerable  difficulty,  arising,  in  my  humble 
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Giles  judgment,  not  BO  much  from  the  nature  of  the  subject  when 
Gbover.  properly  understood,  as  from  the  conflicting  decisions  of  the 
Courts  in  Westminster  Hall.  This  question  may  be  considered 
in  two  points  of  view,  first,  whether  by  the  seizure,  on  the  part 
of  the  sheriff,  of  the  goods  under  the  writ  of  Jieri  facias^  the 
property  is  so  altered  as  to  leave  nothing  in  the  debtor  upon 
which  the  writ  of  extent  can  attach  ;  and,  secondly,  whether  the 
statute  83  Hen.  YIII.  c.  89,  s.  74,  applies  to  the  present  case ;  which 
latter  inquiry  involves  a  consideration  of  the  law  as  to  the 
prerogative  with  respect  to  the  King's  debts  before,  and  at  the 
time  of  passing  that  statute. 

With  respect  to  the  first  point,  it  is  so  clearly  laid  down  in  all 
the  text  books,  as  a  general  proposition,  that  the  property  of 
goods  is  not  altered,  but  continues  in  the  defendant  until  execu- 
tion executed,  that  it  cannot  be  necessary  to  say  much  on  that 
point.  But  then  a  question  arises,  when  is  execution  executed, 
that  is,  completed?  It  would  seem  from  the  language  of  the 
writ  of  jieH  facias^  that  the  sheriff  has  not  completed  the  whole 
of  his  duty  under  the  writ  until  he  has  converted  the  goods  and 
chattels  seized  into  money,  for  the  writ  enjoins  him,  that  of  the 
goods  and  chattels  of  the  defendant  he  cause  to  be  made  so  much 
money ;  and  he  is  further  enjoined  that  he  have  that  money 
before  the  King  at  Westminster,  on  the  return-day,  to  be  rendered 
to  the  plaintiff ;  so  that  the  selling  or  making  of  the  goods  into 

£  *114  ]  money  appears  to  be  the  most  ^essential  part  of  the  sheriiSf's 
duty.  But  it  has  been  contended  in  many  of  the  cases  upon  this 
subject,  and  more  particularly  by  the  late  Mr.  Baron  Wood,  in 
his  elaborate  judgment  in  the  case  of  Rex  v.  Giles  (i),  that  the 
execution  is  executed  by  the  seizure,  and  certainly,  if  that  were 
the  case,  there  would  be  an  end  of  the  question,  because  it  is 
abundantly  clear  that  after  execution  executed  an  extent  from 
the  Crown  comes  too  late :  The  Attorney-General  v.  Fort  (2). 
In  such  case  the  property  is  altered,  and  the  Crown  cannot^ 
in  process  against  A.,  seize  the  goods  of  B.  Considering 
the  authority  by  which  this  proposition  of  the  seizure  alone 
changing  the  property  has  been  maintained,  it  becomes  neces- 
sary to  investigate  the  law  upon  the  subject,  and  examine  the 
(1)  8  Price,  293,  314.  (2)  8  Price,  364,  n. 
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grounds  upon  which  it  has  been  supported.  If  the  property  be  Giles 
altered  by  the  bare  seizure,  to  whom  does  it  pass  ?  They  say  gboyeb. 
to  the  sheriff.  But  this  cannot  be,  for  the  goods  would  not  be 
forfeited  by  his  outlawry  or  conviction  of  felony,  nor  would  they 
pass  under  a  grant  of  all  his  goods ;  and  if,  after  seizure,  the 
defendant  pays  the  debt  to  the  sheriff,  he  is  entitled  to  have  his 
goods  again  without  any  grant  from  the  sheriff,  or,  if  a  lease- 
hold, without  a  reassignment.  So  also,  I  apprehend,  if  goods  in 
execution  are  burnt,  or  otherwise  injured,  without  fault  of  the 
sheriff,  it  is  the  loss  of  the  defendant.  The  sheriff,  under  the 
writ,  has  a  mere  power  to  sell,  without  any  interest  vested  in 
him,  except  that  which  every  bailee,  such  as  a  carrier,  whar- 
finger, &c.  who  is  answerable  over,  has  for  his  own  protection. 
This  interest,  if  so  it  may  be  called,  is  denominated  a  special 
property,  as  contradistinguished  from  a  general  property,  and  in 
respect  of  this  we  know  that  he  may  bring  trover  for  the  goods 
seized  against  a  stranger,  but  it  is  not  a  beneficial  interest.  In 
addition  to  these  ^illustrations,  there  is  the  authority  of  Lord  [  *iiij  ] 
Habdwicke,  who  lays  it  down,  in  2  Eq.  Gases  Abridged,  881, 
that  neither  before  the  Statute  of  Frauds,  nor  since,  is  the 
property  in  the  goods  altered,  but  continues  in  the  defendant 
until  the  execution  executed.  The  cases  cited  by  Mr.  Baron 
Wood,  in  support  of  his  opinion  that  the  property  is  altered  by 
the  sheriff's  seizure,  and  before  actual  sale,  by  no  means  bear 
him  out.  The  first  case  he  cites,  with  respect  to  goods  and 
chattels,  is  Lechmere  and  others  v.  Thoroagood  and  another  (i). 
That  was  an  action  of  trespass,  not  trover,  brought  against  the 
sheriff.  The  extent  there  was  after  the  seizure,  and  before  any 
sale  or  venditioni  exponas;  and  it  appears,  certainly,  that  a 
question  was  made,  whether  the  extent  did  not  come  too  late, 
and  the  Judges  are  reported  to  have  intimated  an  opinion  that 
it  did ;  but  the  case  was  not  decided  upon  that  ground ;  judg- 
ment was  ultimately  given  for  the  defendant,  (and  not  for  the 
plaintiffs,  who  impeached  the  validity  of  the  extent),  upon  the 
ground  that  they  could  not  be  made  trespassers  by  relation.  The 
opinions,  therefore,  thrown  out,  were  mere  obiter  dicta,  and  the 
reports  themselves  are  very  loose  and  unsatisfactory.  In  one  of 
(1)  Comberb.  123;  3  Mod.  236. 
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Giles       them,  Comberbach'B,  Lord  Holt  is,  indeed,  reported  to  have 
Gboveb.      said,  "  the  property  of  the  goods  is  *  vested  by  the  delivery  of  the 
Jieri  fadas;"*  but  this  is  directly  contrary  to  the  opinion  of 
Lord  Hardwickb,  in  2  Eq.  Ca.  Abr.,  and  to  the  cases  of  Bardon 
V.  Kennedy  (i),  and  Phillips  v.  Thompson  (2) ;  in  the  latter  of  which 
it  was  decided,  that  by  the  delivery  of  the  writ,  the  goods  were 
only  so  bound  that  the  defendant  could  not  dispose  of  them 
afterwards,  and  that  the  delivery  of  the  writ  to  the  sheriff  is  no 
execution  thereof  ;  and  this  dictum  of  Lord  Holt,  Lord  Mans- 
[  •116  ]       FIELD,  in  Cooper  v.  Chitty  (3),  ♦suspected  was  a  mistake  of  the 
reporter.    The  next  case  relied  on  by  Mr.  Baron  Wood,  is  Clerk 
V.  Withers  (4) ;  in  that  case  the  principal  question  was,  respecting 
the  operation  of  the  stat.  17  Car.  11.  c.  8,  upon  a  judgment  by 
default,  obtained  by  an  administrator,  whether,  as  that  statute 
applies  in  terms  only  to  judgment  after  verdict,  there  could  be 
any  personal  representative  of  the  intestate  who  could  by  process 
compel  the  sheriff  to  sell.     It  was  incidentally  contended  there 
by  counsel,  that  a  seizure  by  the  sheriff  was  a  satisfaction  of  the 
debt,  and  therefore  that  the  plaintiff,  who  had  brought  a  scire 
facias  to  have  restitution,  should  not  have  it.     But  the  utmost 
length  to  which  Lord  Holt  carried  this,  was,  that  the  seizure  to 
the  value  of  the  debt  discharges  the  defendant,  unless  the 
execution  be  afterwards  avoided,  and  that  the  seizure,  so  long  as 
it  continues,  is  a  sufficient  bar.     But  the  point  really  determined 
was,  that  an  execution,  being  an  entire  thing,  when  once  begun 
shall,  as  between  the  parties,  be  proceeded  with,  notwithstanding 
a  change  of  sheriff,  or  the  death  of  the  plaintiff,  nothing  having 
occurred  to  avoid  the  seizure,  or  to  intercept  the  authority  of 
the  sheriff  before  sale  :  the  sale  under  such  circumstances  being 
considered  but  a  formal  part  of  the  execution.     There  was  no 
decision  that,  as  against  one  having  a  paramount  claim,  the 
property  by  the  seizure  was  irrevocably  changed,  but  the  whole 
is  consistent  with  the  hypothesis,  that  the  goods  in  such  a  case 
are  in  the  custody  of  the  law.    With  respect  to  the  argument 
drawn  from  the  statute  21  Jac.  I.  c.  19,  which  provides,  that 
where  no  execution  or  extent  has  been  served  and  executed, 

(1)  3  Atk.  739.  (3)  1  Burr.  20. 

(2)  3  Lev.  191.  (4)  6  Mod.  290. 
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creditors  by  judgment  statute,  &c.  or  other  security,  shall  not  Giles 
be  relieved  thereupon  for  more  than  a  rateable  part  of  their  just  grover. 
and  true  debts  with  the  bankrupt's  other  creditors,  *  without  [  •in  ] 
respect  to  any  greater  sum  in  such  judgment,  &c.,  or  other 
security;  upon  which  it  has  been  determined,  that  when  a 
creditor  has  obtained  judgment  and  sued  out  execution,  and 
a  seizure  has  been  made  under  it,  if  before  sale  an  act  of  bank- 
ruptcy intervenes,  the  judgment  creditor  shall  not  be  obliged  to 
come  in  under  the  commission,  but  the  sheriff  may  proceed 
to  sell  the  goods;  and  from  which  determinations  Mr.  Baron 
Wood  draws  the  conclusion,  that  they  must  have  proceeded  on 
the  ground,  that  as  soon  as  goods  have  been  seized  under  a 
fieri  facias,  that  seizure  is  considered  in  law  as  being  an  execution 
executed:  the  answer  is,  that  these  determinations  only  prove 
that,  as  between  subjects,  an  execution  once  begun  by  seizure, 
shall  proceed  notwithstanding  a  subsequent  act  of  bankruptcy 
and  commission  issued;  and  in  the  case  of  Audley  v.  HaUeyii), 
which  I  believe  was  the  first  decision  to  this  effect,  wherein  the 
circumstances  were  nearly  the  same  with  those  in  Stringefellow's 
case  (2),  the  main  difference  being,  that  in  the  one  the  bankrupt 
commissioners  claimed  against  the  extent  upon  the  Statute 
Staple,  and  in  the  other  the  Crown,  the  Court  expressly  dis- 
tinguished it  from  the  case  in  Dyer,  by  saying,  *'  for  there, 
although  the  goods  were  extended,  yet  they  were  not  delivered 
to  the  cognusee,  and  the  writ  was  not  returned,  and  the  writ  of 
privilege  was  for  debt  due  to  the  King,  wherein  the  King  has  his 
prerogative  by  the  Common  Law."  In  addition,  I  may  observe, 
that  the  distinction  taken  in  the  recent  cases  of  Wymerv.Kemble  (3); 
NoUey  v.  Buck  {4);  and  Morlarid  v.  Pellatt{5),  which  were  in 
exposition  of  the  statute  6  Geo.  IV.  c.  16,  s.  108(6),  proceeded 
principally  upon  this  very  difference  between  a  mere  naked 
seizure  before  bankruptcy,  and  a  seizure  consummated  by  sale, 
or  the  payment  *of  the  money  directed  to  be  levied.  In  Wymer  [  'lis  ] 
v.  Kemble,  the  goods  of  the  debtor  had  been  seized  under  a/m 
faciasy  and  delivered  to  the  creditor  under  a  bill  of  sale  by  the 

(1)  Cro.  Car.  148.  (5)  32  B.  E.  516  (8  B.  &  C.  722). 

(2)  Dyer,  67  b.  (6) .  Eepealed,  12  &  13  Vict.  c.  106 

(3)  6  B.  &  C.  479.  (that  statute  is  also  repealed). 

(4)  8  B.  &  C.  160. 
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(JiLKs  sheriff,  then  a  bankruptcy  followed,  and  it  was  held  that  the 
(iRovER.  plaintiff  had  ceased  to  be  a  creditor,  the  original  debt  having 
been  extinguished  by  the  sale.  The  like  decision  was  come  to 
in  Morland  v.  PeUatt^  where,  though  there  had  been  no  sale  of 
the  goods,  the  balance  of  the  money  directed  to  be  levied  had 
been  paid  over  to  the  sheriff  before  the  act  of  bankruptcy ;  but 
in  Notley  v.  Buck,  where  the  sheriff  had  made  a  seizure  before 
the  act  of  bankruptcy,  but  the  goods  remained  in  his  hands 
unsold  at  the  time  of  it,  it  was  held  that  the  sheriff  could  not 
pay  over  to  the  creditors  the  proceeds  of  the  execution  received 
upon  a  sale  after  the  bankruptcy. 

But  although  the  position  that  the  property  is  not  divested  out 
of  the  debtor  by  mere  seizure  under  Jieri  facias  was  partly  admitted 
by  the  counsel  for  the  plaintiff  in  error  in  this  case,  yet  it  was 
most  strongly  pressed  by  him  in  his  argument,  that  by  the 
seizure  the  judgment  creditor  here  had  a  claim  on  the  goods, 
or  a  special  property  therein,  and  that  the  Grown  under  an 
extent  can  only  take,  subject  to  that  lien,  a  special  property ; 
and  this  right  of  the  judgment  creditor,  he  observed,  had  not 
been  adverted  to  in  any  of  the  cases,  with  respect  to  the  property. 
Many  other  cases  might  be  added,  but  enough  probably  has  been 
said ;  and  I  will  only  add  the  authority  of  Mr.  Justice  Bayley. 
In  Morland  v.  Pellatt,  that  learned  Judge  says,  "  after  seizure 
and  before  sale,  the  sheriff  has  a  special  property  in  the  goods, 
but  the  debtor  has  the  general  property  up  to  that  time,  therefore 
the  debt  is  not  extinguished,  and  the  judgment  creditor  has  a 
[•119]  security  for  his  debt;  this  special  property  is  *in  him,  not  as 
trustee  for  the  judgment  creditor,  but  for  the  purpose  of  his  own 
protection."  Neither  had  the  judgment  creditor  in  this  instance 
any  lien  on  the  goods.  Let  us  see  what  a  lien  is  ?  In  Hammonds 
V.  Barclay  (i),  Mr.  Justice  Grose  says,  *'  A  lien  is  a  right  in  one 
man  to  retain  that  which  is  in  his  possession  belonging  to 
another  till  certain  demands  of  him,  the  person  in  possession, 
are  satisfied."  The  Master  op  the  Eolls,  in  Gladstone  v. 
Birley  (2),  lays  it  down,  **  the  question  always  is,  whether  there  be 
a  right  to  detain  the  goods  till  a  given  demand  shall  be  satisfied." 
In  Lickbarrow  v.  Mason  (a),  Mr.  Justice  Buller  observes,  "  liens 
(1)  2  East,  227.  (2)  2  Mer.  401,  404.  (3)  6  East,  at  p.  25,  n. 
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at  law  exist  only  in  cases  where  the  party  entitled  to  them  has        gilbs 

the  possession  of  the  goods,  and  if  he  once  parts  with  the  posses-      groveb. 

sion  after  the  lien  attaches  the  lien  is  gone."     In  Heijwood  v. 

Waring  {!),  Lord  Ellbnborough  says,  without  possession  there 

can  be  no  lien.    A  lien  is  a  right  to  hold,  and  how  can  that  be 

held  which  was  never  possessed.    In  Hallett  v.  Bousfield  (2),  Lord 

£ldon(3)  asks,  ''how  can  the  doctrine  of  lien,  that  is  the  right  of 

a  party  having  property  in  his  possession  to  retain  it  until  his 

demand  is  satisfied,  be  appUed  to  the  interest  of  a  freighter,  who 

has  no  possession,  the  whole  being  in  the  possession  of  the 

owner?"     (And  many  other  dicta  to  the  same  effect  are  collected 

by  Mr.  Montague  in  his  Summary  of  the  Law  of  Lien,  Introd. 

Cfa.  p.  1,  &c.)     So  here  I  ask,  how  can  the  doctrine  of  lien,  to 

retain  these  goods,  be  applied  to  this  judgment  creditor,  who  had 

no  possession,  the  goods  being  in  the  possession  of  the  sheriff? 

The  sheriff  seizes,  not  as  the  agent  or  servant  of  the  party,  but 

as  a  minister  of  justice,  and  an  officer  of  ""the  Court,  therefore       [  *120  ] 

his  possession  is  not  the  possession  of  the  creditor,  but  the 

custody  of  the  law ;  but  if  there  was  no  lien,  the  cases  of  Rex 

V.  Humphery{4),  Rex  v.  Lee  (6),  and  Casperd  v.  The  Attorney- 

General  (fi)  J  which  were  cases  of  a  wharfinger*s  and  a  factor's  lien, 

and  an  equitable  mortgage  by  deposit  of  the  title-deeds,  are 

inapplicable,  the  creditor  there  having  actual  possession  of  the 

articles  in  respect  of  which  he  claimed.    But  when  goods  are  in 

what  is  called  the  custody  of  the  law,  the  property  is  as  it  were 

in  abeyance,  and  must  ultimately  belong  to  the  party  to  whom, 

under  all  the  circumstances,  the  law  adjudges  it. 

But  it  was  said,  that  the  judgment  creditor,  by  force  of  the 
seizure,  had  at  least  a  security.  This  has  certainly  been  so 
decided  with  reference  to  the  6  Geo.  lY.  c.  16,  s.  108.  But  I  do 
not  see  what  it  proves.  The  security  may  be  vested  and  certain, 
or  it  may  be  contingent  and  defeasible.  It  does  not  necessarily 
import  present  property,  nor  even  beneficial  interest.  If  tenant 
for  life  without  impeachment  of  waste,  or  tenant  in  tail,  sell 

(1)  4  Camp.  291.  (4)  29  B.  B.  783  (1  M^Qeland  & 

(2)  11  B.  K.  184  (18  Ves.  187).  Younge,  173). 

(3)  The  question  here  ascribed  to  (5)  20  B.  B.  664  (6  Price,  369). 
Lord  Eldon  is  given  in  the  report  (6)  20  B.  B.  671  (6  Price,  411). 
among  the  arguments  of  counsel. 

B.B. — ^VOL.  XXXVI.  5 
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Giles  trees  standing  and  growing  on  the  laud,  which  he  may  lawfully 
Gboveb.  do,  the  vendee,  in  common  language,  might  be  said  to  have 
a  security  for  the  money  which  he  has  advanced,  but  if  the 
vendor  should  die  before  the  trees  are  severed  from  the  soil,  the 
right  of  the  remainder-man  or  issue  in  tail  steps  in  and  defeats 
that  of  the  vendee.  So  here,  although  the  judgment  creditor 
had  a  security,  yet  still  it  was  a  possible  case — I  say  no  more  at 
present — ^that  a  jus  tertii  might  interpose  and  destroy  it. 

This  brings  me  to  the  consideration  of  the  second  branch  of  the 
question,  namely,  whether  the  extent  in  this  case  at  the  suit  of 
the  Crown  constituted  such  e^jm  tertii.  It  is  perfectly  clear,  that 
at  common  law  the  King  had  very  peculiar  prerogatives,  much 
[  •121  ]  beyond  *the  common  right  of  a  subject,  for  the  recovery  of  his 
debts.  Of  these  (not  to  mention  others  which  are  not  to  the 
present  purpose)  one  was,  that  "  where  one  was  indebted  to  the 
King  and  likewise  to  other  persons,  the  King's  debt  was  to  be 
preferred  in  payment,  that  is,  the  King  was  to  be  paid  before 
any  other  creditor  of  the  party,"  and,  consequently,  to  be 
preferred  in  an  execution  (i).  The  general  rule  is,  and  this  has 
been  acknowledged  in  all  the  cases,  that  when  the  right  of  the 
King  and  that  of  a  subject  concur,  that  of  the  King  shall  prevail ; 
see  the  instances  put  in.  The  Attorney-General  v.  Andrew  (2).  But 
in  ancient  times  the  law  of  prerogative  went  further  than  this, 
and  provided  the  most  effectual  means  of  security  that  the  King's 
title  should  always  be  the  first.  It  prohibited  the  creditors  of  a 
King's  debtor  even  from  taking  out  execution  until  all  the  King's 
debts  were  satisfied,  although  the  King's  debts  were  the  later  in 
point  of  time;  and  if  the  King's  debtor,  notwithstanding,  was 
sued  or  attached,  the  King  had  a  remedy  by  a  writ  of  protection 
to  protect  his  debtor  (3) :  Rex  v.  Cotton  (4).  A  King's  debtor  could 
not  make  a  will  to  dispose  of  his  chattels  to  the  King's  prejudice, 
nor  could  his  executor  have  administration  without  permission 
from  the  King  or  justices  or  Barons  of  the  Exchequer,  upon 
giving  security  to  answer  the  King's  debts;  see  numerous 
precedents  in  Maddox's  Exch.  c.  28.     These  prerogatives  have 

(1)  2  Madd.  Exch.  183,  c.  23,  s.  7.  (3)  Co.  Litt.  131  b ;  Fitz.  N.  B.  65, 

(2)  Hardres,   23 ;    Plowden,   258,      66,  tit.  Protection. 
259,  264.  (4)  Parker,  125. 
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at  different  times  been  controverted  and  regulated  by  statutes,        Giles 
bat  these  very  statutes  testify  their  existence.      Thus  in  the      gbovbs. 
Stat,  of  Magna  Gharta,  9  Hen.  III.  c.  18,  it  is  enacted,  that 
if  any  holding  of  the  King  a  lay-fee  do  die,  and  the  sheriff  shew 
the  King's  letters  patent  of  his  summons  *for  debt,  which  the       [  *122  ] 
dead  man  did  owe  to  the  King,  it  shall  be  lawful  to  the  sheriff  to 
attach  and  enrol  all  the  goods  and  chattels  of  the  deceased  being 
found  in  the  lay-fee  to  the  value  of  the  debt,  so  that  nothing 
thereof  should  be  amoved  until  the  debt  be  paid  off,  and  the 
residue  should  remain  to  the  executors  to  perform  the  testament 
of  the  deceased.     Again,  the  stat.  25  Edw.  III.  c.  19,  after 
reciting,  that  forasmuch  as  the  King  had  before  that  time  made 
protections  to  divers  people  which  were  bounden  to  him  in  some 
manner  of  debt,  that  they  should  not  be  impleaded  of  the  debts 
which  they  owed  to  others  till  they  had  made  gree  to  our  Lord 
the  King  of  that  which  to  him  was  due  by  them  by  reason  of  his 
prerogative,  and  so  during  such  protections  no  man  hath  sued 
nor  durst  implead  such  debtors,  enacts,  that  notwithstanding 
such  protections,  the  parties  which  have  actions  against  their 
debtors  shall  be  answered  in  the  King's  Court  by  their  debtors, 
and  if  judgment  be  thereupon  given  for  the  plaintiff  or  demandant, 
the  execution  of  the  same  judgment  shall  be  put  in  suspense  till 
gree  be  made  to  the  King  of  his  debt,  and  if  the  creditors  will 
undertake  for  the  King's  debt,  they  shall  be  thereunto  received, 
and  shall  have  execution  against  the  debtors  of  the  debt  due  and 
adjudged  to  them,  and  also  shall  recover  against  them  as  much 
as  they  shall  pay  to  the  King  for  them.     After  the  passing, 
therefore,  of  this  statute,  which  considerably  abridged  the  ancient 
prerogative,  although  a  subject  might  pursue  his  debtor  to  judg- 
ment, yet  he  could  not  sue  out  execution  until  the  King's  debts 
were  paid  or  secured.      The  King  being  entitled  to  the  first 
execution,   this  execution,   it  is  material  to  recollect,   at  the 
common  law,  was  against  the  body,  the  lands  and  the  goods  of 
the  accountant  or  the  King's  debtor:  Sir  William  HarheH'a  case  (i). 
•The  words  of  Lord  Coke  on  this  point  are,  "  it  was  resolved,  that       [  '^^s  ] 
at  the  common  law  the  body,  the  land  and  the  goods  of  the 
accountant  or  the  King's   debtor  were    liable  to   the  King's 

(1)  3  Cd.  Bep.  12  b. 

6—2 
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Giles        execution,  for  Thesaurus  regis  est  pads  vinculum  et  belloitim  ne^Ti ; 

Gboyer.  ^^^  therefore  the  law  gave  the  King  full  remedy  for  it;  and 
therewith  agrees  5  Eliz.,  Dyer,  224,  and  Plow.  Com.  821.  Sir 
Williani  Cavendish's  case,  who  was  treasurer  of  the  chamber, 
24  Edw.  III. ;  Walter  de  Chirton's  case,  and  infinite  precedents 
in  the  Exch.,  go  to  prove,  that  for  the  King's  debt,  the  body  and 
the  land  of  the  debtor  should  be  liable  by  the  common  law  before 
the  statute  of  83  Hen.  VIII.  c.  89."  The  statute  did  not  give  to 
the  Grown  this  triple  remedy,  and  whether  it  could  be  pursued, 
as  now,  by  one  single  process,  or  must  have  been  separately 
worked  out  by  different  writs,  is  a  matter  of  no  moment.  Thus 
stood  the  law  until  the  statute  88  Hen.  YIII.  c.  39,  passed  ;  and 
upon  this  short  statement  there  seems  to  be  no  doubt,  that  if  no 
alteration  of  the  law  in  this  respect  was  made  by  that  statute, 
the  King  in  the  present  instance  is  entitled  to  preference  under 
the  extent,  although  it  did  not  reach  the  sheriff  until  the  ^fieri 
facias  was  partly  executed  by  seizure :  for  it  would  be  absurd  to 
hold,  that  when  it  was  unlawful  to  issue  any  execution  before  the 
King's  debt  was  paid,  the  creditor,  by  his  disobedience  to  the 
law  in  suing  out  an  execution,  should  gain  an  advantage  over 
the  King.  Then  has  the  statute  88  Hen.  VIII.  c.  89,  altered 
the  law  in  this  matter?  That  statute,  sec.  74,  enacts,  that 
if  any  suit  be  commenced  or  taken,  or  any  process  hereafter 
awarded  for  the  King,  for  the  recovery  of  any  of  the  King's 
debts,  that  then  the  same  suit  and  process  shall  be  preferred 
before  the  suit  of  any  person  or  persons,  and  that  our  said 
sovereign  Lord,  his  heirs  and  successors,  shall  have  the  first 

[  •124  ]  execution  *against  any  defendant  or  defendants  of  and  for  his 
said  debts  before  any  other  person  or  persons,  so  always  that  the 
King's  said  suit  be  taken  and  commenced,  or  process  awarded 
for  the  said  debt  at  the  suit  of  our  said  sovereign  Lord  the  King, 
his  heirs  or  successors,  before  judgment  given  for.  the  said  other 
person  or  persons.  It  has  been  very  properly  observed  by  Lord 
Chief  Baron  Macdonald,  in  his  judgment  in  the  case  of  Rex  v. 
AUmitt  (1),  that,  according  to  the  construction  put  upon  this  clause 
in  the  cases  of  Uppom  v.  Sumner,  and  Rorke  v.  Dayrell,  it  must 
have  the  effect  of  postponing  the  Bang's  execution,  though  it 
(1)  14  K.  a.  347  (16  East,  280,  281,  n.). 
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should  happen  to  be  prior  both  in  teste  and  delivery  to  the  aiLEs 
subject's  execution  on  his  prior  judgment,  which  would  be  putting  gbovbil 
the  Crown,  as  to  its  execution,  upon  a  worse  footing  than  a 
subject,  inasmuch  as  between  subject  and  subject  the  priority 
of  the  delivery  of  the  writ  of  execution  always  determines  the 
question  of  preference,  without  regard  to  the  priority  of  the 
judgment.  Such  a  result  surely  could  never  have  been  intended, 
and  this  goes  some  way  to  shew  that  the  construction  animad- 
verted upon  is  not  the  right  one.  But  I  am  of  opinion,  upon 
other  grounds,  that  this  section  of  the  statute  has  been  mis- 
understood. The  first  branch  declares  generally,  that  the 
King's  suit  and  process  shall  be  preferred  before  the  suit  of  any 
person  or  persons.  This  seems  to  be  distinct  from  the  latter 
branch,  which  confirms  the  right  that  the  King  had  before  this 
statute,  of  having  the  first  execution,  not  a  preference  where 
there  are  two  concurring  executions,  one  at  the  suit  of  the  King, 
but  the  first  execution,  that  is,  the  sole  and  exclusive  execution, 
against  any  defendant  for  his  debts  before  any  other  person. 
Then  comes  the  condition  or  proviso,  **  so  always  that  the  King's 
said  suit  be  taken  and  commenced  or  process  awarded  before 
^judgment  given  for  the  said  other  person."  Now  I  take  this  [  •125  | 
sec.  74  to  be  a  supplement  to  chap.  19  of  the  26th  Edw.  III., 
and  the  judgment  mentioned  therein  to  mean  judgment  obtained 
by  favour  of  the  latter  statute.  Then  the  meaning  will  be  this, 
where  the  subject  has  obtained  no  judgment,  the  King  is  entitled, 
as  of  course  he  must  be  if  he  sued  out  process,  to  the  first  execution. 
But  if  the  subject  has  obtained  a  judgment  before  any  process  sued 
out  by  the  Crown,  the  execution  thereof  shall  not  be  divested  by 
Stat.  25  Edw.  lY.  c.  19,  but  be  put  in  suspense  till  gree  be  made  to 
the  King  of  his  debts ;  but  in  such  case  he  is  at  liberty  to  follow 
it  up  by  execution,  although  the  King's  debt  be  not  paid,  and  if  he 
can  get  his  execution  completely  executed  before  the  King's  process 
be  sued  out,  he  will  be  safe,  for  the  King  is  only  to  have  absolutely 
the  first  execution  where  the  King's  suit  is  taken  and  commenced, 
or  process  awarded,  before  judgment  given  for  the  other  person. 
By  this  construction  the  greater  difficulties,  in  my  humble 
judgment,  will  be  overcome,  though  perhaps  some  may  remain ; 
and  this  will  account  for  the  disuse  of  protections  afterwards. 
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Giles        which  would  be  unavailing  when  the  King  had  no  longer  a  right 

Gboveb.      in  all  cases  to  the  first  execution. 

So  much  by  way  of  argument  from  the  account  we  have  in 
our  books  of  the  ancient  prerogative,  and  from  the  statutes. 
The  cases  that  have  been  decided  upon  this  question  have  been 
so  often  cited,  that  it  is  unnecessary  to  go  through  them  all ;  I 
will  only  observe,  that  the  weight  of  authority  appears  to  me  to 
preponderate  very  considerably  in  favour  of  the  right  of  the 
Crown.  The  course  of  decision  in  the  Court  of  Exchequer  has 
been  uniformly,  with  the  exception  of  The  Attorney-General  v. 
Andrew  (i),  and  Mr.  Baron  Wood's  opinion  in  Rex  v.  Giles,  on  that 

[  *126  ]  side ;  and  ^considering  that  this  is  the  King's  great  court  of 
revenue,  in  which  the  Judges  are  more  particularly  conversant 
with  these  matters,  this  consistency  of  judgment  ought  to  carry 
great  weight  with  it.  In  The  Attorney-General  v.  Andrew,  the 
reasons  assigned  by  the  Judges  are  extremely  short,  and  in  truth 
consist  only  of  two :  the  one,  that  the  statute  88  Hen.  YUI. 
abridges  the  prerogative  and  controls  the  common  law,  and  that 
the  words  in  the  74th  section  make  a  condition  precedent,  and 
imply  a  negative ;  the  second,  that  there  the  subject's  title  was 
prior  to  the  King's,  and  was  executed.  I  have  already  explained 
why,  in  my  opinion,  the  interpretation  that  has  been  made  of  this 
statute  is  an  erroneous  one,  and  why  this  statute  does  not  affect 
the  present  case.  With  respect  to  the  holding  that  the  subject's 
title  was  executed  if  liberates  had  issued  upon  the  elegits,  which 
does  not  appear  to  have  been  the  case,  there  is  no  doubt  but  that 
this  was  so ;  but  if  nothing  more  had  been  done  than  extending 
the  lands  upon  the  elegits,  I  take  the  liberty  of  saying,  that  the 
subject's  title  was  not  executed,  and  for  this  StHngefeUow's  case  (2), 
8  Edw.  VI.,  is  my  authority.  In  that  case,  Stringefellow  had 
issued  out  a  writ  of  extendi  facias,  to  have  execution  of  a  statute 
staple;  the  sheriff  made  extent  of  the  defendant's  lands,  and 
seized  them  into  the  King's  hands,  but  did  not  make  livery  ;  and 
afterwards  a  writ  of  the  King's  prerogative,  issued  out  of  the 
Exchequer,  reciting  the  prerogative  which  the  King  ought  to 
have  to  be  first  served  and  paid  by  his  debtors,  and  commanded 
the  sheriff  to  levy  the  debt  of  the  goods  of  the  debtor,  and  if  he 
(1)  Haidr.  23.  (2)  Dyer,  67  b. 
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had  not  sufficient,  then  to  extend  his  land.  This  writ  was  Giles 
delivered  to  the  sheriff  after  the  day  of  the  return  of  the  first  gbover. 
writ,  but  before  the  first  writ  was  returned.  On  the  sheriff 
returning  to  the  King's  writ  that  the  ^debtor  had  no  goods  or  [  *127  ] 
lands  to  be  extended  besides  the  goods  and  chattels,  lands  and 
tenements  above  extended,  and  therefore,  as  to  the  further 
execution  of  that  writ,  he  had  done  nothing,  it  was  holden  in  the 
Exchequer  for  law,  that  the  sheriff  should  be  amerced  if  he 
would  not  amend  his  return,  namely,  return  the  extent  into  the 
Exchequer  for  the  service  of  the  King's  debt ;  and  Justices  Hale 
and  BbomijEY  were  of  the  same  opinion,  because  the  property  of 
the  goods  and  land  was  not  in  Stringefellow  before  they  were 
delivered  to  him  by  the  writ  of  liberate.  This  case  has  always 
been  acknowledged  for  good  law  ;  and  although  a  query  is  sub- 
joined by  the  reporter,  because  the  goods,  on  being  seized  into 
the  King's  hands  to  be  delivered  to  the  party,  were  in  the 
custody  and  consideration  of  the  law,  and  privileged  from  all 
other  executions,  yet  this  doubt  proceeds  from  not  attending 
to  the  distinction  between  the  King's  case  and  that  of  a 
common  person.  In  the  case  of  a  subject,  goods  distrained 
or  seized  in  execution  cannot  be  again  taken  for  that  reason, 
but  it  is  otherwise  in  the  case  of  the  King:  The  Attorney- 
General  v.  Capell  (i) ;  see  also  the  note  by  Manwood,  G.  B.,  in 
margin  (2). 

The  cases  of  Uppom  v.  Sumner,  and  Rorke  v.  Dayrell,  appear 
to  me  to  have  been  determined  on  wrong  principles.  Little 
research  seems  to  have  been  made,  in  either,  into  the  nature  and 
extent  of  the  royal  prerogative  at  common  law ;  in  the  first,  the 
judgment  proceeded  principally  on  the  statute  88  Hen.  YIII. ; 
and  in  the  latter,  on  the  mistaken  assumption  that  the  property 
was  changed  by  the  delivery  of  the  writ  to  the  sheriff.  With  all 
my  respect  for  the  learned  Judges  by  whom  these  cases  were 
decided,  and  no  one  can  have  greater,  I  cannot  assent  to  them, 
and  I  say  this  with  the  more  freedom,  because  on  no  less  than 
three  ^solemn  occasions  the  Court  of  Exchequer  has  subsequently  [  *128  ] 
testified  a  similar  dissent.  The  case  of  Thurston  v.  MiUs  (3)  is  no 
authority  either  way,  because,  although  the  Court  intimated  they 
(1)  2  Show.  481.  (2)  Dyer,  67  b.  (3)  16  East,  254. 
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Giles  had  formed  an  opinion  on  the  point,  it  was  not  divulged.  With 
Groveb.  these  exceptions,  the  determinations  of  the  Courts  will  be  found 
from  the  earliest  times  to  have  been  in  favour  of  this  prerogative ; 
I  therefore  humbly  give  it  as  my  opinion  that  the  first  ques- 
tion propounded  by  your  Lordships  should  be  answered  in  the 
affirmative. 

With  respect  to  the  second  question  submitted  to  the  Judges, 
as  to  any  difference  whether  the  writ  of  extent  be  in  chief  or  in 
aid,  I  am  of  opinion  that  in  this  respect  there  is  no  difference 
between  an  immediate  extent  and  an  extent  in  aid.  It  appears 
to  have  been  the  practice  in  very  ancient  times,  that  if  the  King's 
debtor  was  unable  to  satisfy  the  King's  debts  out  of  his  own 
chattels,  the  King  would  betake  himself  to  any  third  person  who 
was  indebted  to  the  King's  debtor,  and  would  recover  of  such 
third  person  what  he  owed  to  the  King's  debtor,  in  order  to  get 
payment  of  the  debt  he  owed  to  the  Grown  (i) .  In  like  emergencies, 
the  King's  debtors  or  accountants  were  wont  to  have  writs  of 
aid  whereby  to  recover  their  debts  of  such  persons  as  were 
indebted  to  them,  in  order  to  enable  them  to  answer  the  debts 
they  owed  the  King.  Many  precedents  of  both  modes  of  pro- 
ceeding are  cited  by  Maddox  in  the  notes,  c.  28,  ss.  8  and  12. 
One  of  them  is  in  the  fifth  year  of  Bich.  I.  in  the  great  roll 
whereof  it  is  stated,  that  Henry  de  Cornhill  owed  the  King  lOOZ. 
for  the  arerage  of  the  cambium  of  all  England  except  Winchester, 
and  6L  for  the  fenne  of  the  land  of  Engelran  de  Musterel.  And 
William  Earl  of  Albermarle  acknowledged  before  the  Barons 

[  ♦129  ]  of  the  Exchequer  that  he  owed  so  much  *to  Henry  de  Cornhill, 
and  thereupon  William  Earl  of  Albermarle  was  charged,  as  debtor 
to  the  King,  with  the  said  respective  sums.  Others  are  of  the 
reign  of  Hen.  III.  and  Edw.  I. ;  in  some  of  them  the  mandate 
is  to  the  sheriff  to  distrain  a  former  sheriff,  or  to  aid  collectors 
and  assessors  in  distraining  persons  indebted  to  the  King  for  aids 
or  the  like,  and  therefore  are  not  properly  extents  in  aid,  the 
process  being  against  persons  originally  indebted  to  the  Crown ; 
but  in  some  instances,  as  in  those  of  the  executors  of  Hubert  de 
Burgh,  Walter  de  Walford,  and  the  executors  of  the  late  Bishop 
of  Hereford,  the  mandate  to  the  Barons  is,  that  they  distrain  the 
(1)  2  Madd*  Exch.,  p.  189,  c.  23,  s.  8. 
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debtors  of  those  particular  persons,  in  order  that  the  King  may  Giles 
be  satisfied  the  debts  which  they  owe  to  him  respectively,  according  gbovbr. 
to  the  law  and  custom  of  the  Exchequer.  This  process,  though 
now  called  an  extent  in  the  second  degree,  is  in  principle  the 
same  as  that  called  peculiarly  an  extent  in  aid,  the  only  difference 
being,  that  in  the  one  case  the  Grown  is  the  real  as  well  as  the 
nominal  plaintiff;  in  the  other,  the  process  is  sued  out  for  the 
recovery  of  the  debt  due  to  the  King's  debtor  and  for  his  benefit. 
It  is  clear,  therefore,  from  these  authentic  records,  that  the 
practice  of  charging  the  debtors  of  a  person  indebted  to  the  King 
for  the  King's  debt  goes  back  as  far  as  the  period  of  legal  memory, 
and  the  process  has  been  gradually  moulded  into  its  present  shape, 
and  limited  to  its  present  extent,  by  statutes  and  by  the  rules  and 
decisions  of  the  Court  of  Exchequer. 

I  am  of  opinion,  therefore,  that  it  makes  no  difference  whether 
the  writ  of  extent  was  in  chief  or  in  aid. 

Vauohan,B.  : 

After  much  consideration  devoted  to  the  question  which  your 
Lordships  have  been  pleased  to  propound  to  the  Judges,  I  am 
of  opinion  *that  the  writ  of  extent  issued  by  the  Crown,  under       [  *i30  ] 
the   circumstances    stated,  ought  of    right    to    supersede  the 
subject's  execution. 

During  the  progress  of  this  inquiry  my  mind  has  been  agitated 
by  doubts  suggested  by  a  review  of  the  conflicting  judgments 
which  have  been  pronounced  in  the  superior  courts  of  West- 
minster Hall  upon  this  long  controverted  question,  involving 
a  claim  to  exercise  an  important  prerogative  of  the  Crown  on 
the  one  part,  and  a  valuable  civil  right  of  the  subject  on  the 
other. 

The  arguments  in  favour  of  the  plaintiff  in  error  may  be 
resolved  into  the  following  propositions : 

First,  that  no  prerogative  right  existed  in  the  Crown  by  the 
common  law  to  issue  an  extent  whereby  the  goods  and  chattels 
and  lands  of  the  King's  debtor  might  be  extended,  and  his  body 
seized,  to  enforce  the  payment  of  his  debt. 

Secondly,  that,  admitting  the  existence  of  such  prerogative 
right  under  the  common  law,  it  was  restricted  and  controlled 
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Giles  by  the  statute  33  Hen.  YIII.  c.  39,  so  as  to  prevent  its  operation 
Grover.      ^^  ^he  case  subjitdice. 

Thirdly,  that,  independent  of  all  prerogative  right,  after  an 
actual  seizure  of  the  sheriff  under  a  fieri  facias,  at  the  suit  of 
a  judgment  creditor,  the  property  in  the  goods  taken  became 
thereby  altered,  no  longer  continuing  the  property  of  the  debtor, 
and  consequently  no  longer  amenable  to  the  process  of  the  Crown. 

Fourthly,  that  the  sheriff  acquired  by  the  seizure  such  a  special 
property  in  the  goods  as  to  deprive  the  Crown  of  any  benefit 
to  be  derived  from  this  process  of  extent. 

The  main  question  depends  upon  the  true  construction  of  the 
33  Hen.  YIII.  c.  39,  s.  74;  but,  in  the  interpretation  of  this 
statute,  the  important  preliminary  inquiry  presents  itself ;  viz. 
whether  before,  and  independent  of,  any  legislative  enactments, 
[  *i3i  ]  the  Crown  was  *not  entitled  by  the  common  law  to  extend  the 
lands  and  to  take  the  body,  as  well  as  the  goods  and  chattels^ 
of  the  King's  debtor  in  satisfaction  of  the  debt.  Sir  Edward 
West,  in  his  Treatise  upon  the  Law  and  Practice  of  Extents, 
states,  (but,  as  I  conceive,  erroneously,)  that  the  Crown  derived 
its  power  of  issuing  an  extent  from  the  provisions  of  this  statute. 
In  page  108,  he  observes,  that  *^  this  statute  gave  to  the  Crown 
a  new  kind  of  execution  for  all  its  debts ;  a  species  too  of  execu- 
tion, which  before  that  statute  was  the  subject's  execution,  and 
the  subject's  only;"  and  in  page  110  he  repeats  "that  the 
subject's  process  by  extent  being  imparted  ta  the  Crown,  the 
Crown  ^ill  of  course  have  the  same  rights  in  the  use  of  that 
process  as  the  subject." 

The  author  of  that  treatise  seems  to  have  been  betrayed  into 
this  error  by  what  I  would  rather  call  an  equivocal,  than  an 
inaccurate,  expression  of  Lord  Coke  in  his  Comment  upon  the 
8th  cap.  Magna  Charta,  2  Inst.  19,  which  contains  the  following 
passage:  "after  the  statute  33  Hen.  VIII.  c.  39,  was  made  for 
levying  the  King's  debts,  the  usual  process  to  the  sheriff  at  this 
day  is.  Quod  diligenter  per  sacramentum,**  &c.  From  the  words, 
"  after  the  statute,"  Mr.  West  infers  that  the  King  was  not 
empowered,  by  virtue  of  his  prerogative  at  the  common  law,  to 
issue  any  writ  of  extent  to  enforce  the  paym^it  of  his  debts 
before  that  statute,  such  authority  being  created  and  conferred. 
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lor  the  first  time,  by  the  provisions  of  that  Act.  Lord  Chief  Giles 
Baron  Gilbert  understands  this  expression  of  Sir  Edward  Coke's,  gboveb. 
''  after  the  statute,"  &c.,  in  the  same  sense,  although  he  suggests 
a  doubt  respecting  its  accuracy  ;  for  in  page  127  of  his  Treatise 
on  the  Court  of  Exchequer,  after  transcribing  a  process  known 
by  the  name  of  the  Long  Writ,  he  observes, "  My  Lord  Coke  says 
this  writ  was  made  since  *the  statute^  but  of  this  I  have  great  doubt,  [  *132  ] 
because  it  seems  so  contrived  that  an  inquisition  should  be  found 
whether  the  debtor  had  any  goods  or  chattels,  and  if  upon  inquisi- 
tion there  were  none  found,  then  to  extend  the  lands  and  to  take 
the  body  of  the  debtor.  So  that  it  seems  this  writ  might  have 
been  used  before  the  stat.  of  Hen.  VIII.  without  any  violation 
of  Magna  Charta,  for  if  it  were  found  that  the  debtor  had  no 
goods,  they  might  seize  the  lands  and  take  the  body ;  and,  there- 
fore, it  seems  to  be  a  writ  that  was  used  upon  motion  to  the 
Court,  and  in  cases  of  necessity,  before  the  stat.  of  Hen.  VIII. ; 
but  since  that  statute  they  may  have  a  capias  levari^  or  extent, 
without  any  such  inquisition  touching  the  goods."  The  opinion 
of  Sir  E.  Coke  appears  to  me  to  have  been  misapprehended. 
I  do  not  understand  him  to  affirm  that  the  King  had  no  power 
of  issuing  an  extent  for  the  levying  of  his  debts  before  the  statute, 
but  that  the  particular  writ  of  which  he  gives  only  a  partial 
extract,  had  been  the  usual  process  to  the  sheriff  since  that 
statute,  and  was  so  at  that  day.  Indeed,  the  very  first  passage 
in  the  8th  chap,  of  Magna  Charta,  upon  which  he  is  commenting, 
*'  Nos  vero  vel  ballivi  nostri  non  seiziemus  terram  aliquam  vel 
redditum  pro  debito  aliquo  quamdiu  catalla  debitoris  prsBsentia 
sufficiant  ad  debitum  reddend  et  ipse  debitor  paratus  sit  inde 
satisfacere,"  was  introduced  in  ease  of  the  subject,  for  the 
purpose  of  restraining  the  power  of  the  Crown,  and  correcting 
an  abuse  of  the  prerogative,  by  preventing  the  seizure  of 
the  lands  and  rents  of  the  Crown  debtor,  where  goods  and 
chatteb  could  be  found  sufficient  to  satisfy  the  debt.  Lord  Coke 
observes  upon  this  passage,  that ''  by  order  of  the  common  law, 
the  King  for  his  debt  had  execution  of  the  body,  lands,  and  goods 
of  the  debtor,"  and  adds,  '*  this  is  an  act  of  grace,  and  restraineth 
the  power  the  King  had  before."  Both  the  text  and  the  com- 
ment, therefore,  conspire  to  prove  that  *Lord  Coke  could  never       [  *133  ] 
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GiLBs  intend  to  ascribe  the  origin  of  the  process  of  extent  to  the  stat. 
Gbover.  of  Hen.  YIII. :  indeed,  the  reports  of  that  eminent  lawyer  are 
replete  with  resolutions  confirming  the  prerogative  right  of  the 
Grown  to  issue  process  of  this  description  from  the  earliest  times. 
I  will  cite  one  case  only  from  his  reports  in  proof  of  this  position, 
Sir  WiUiarn  HarberVs  case(i).  It  was  there  resolved,  that  at  the 
common  law,  the  body,  the  lands,  and  the  goods  of  the  King's 
debtor,  or  accomptant,  were  liable  to  the  King's  execution,  for 
that  thesaurus  regis  est  pacis  vinculum  et  heUorum  nervi,  and, 
therefore,  the  law  gave  the  King  the  full  remedy  for  it ;  and 
therewith  agrees  the  5th  Eliz.  Dyer,  224,  and  Plow.  Com.  321  a ; 
Sir  William  Cavendish's  case,  24  Edw.  III. ;  Walter  de  Chii'ton's 
case ;  and  infinite  precedents  in  the  Exchequer,  to  prove  that  for 
the  King's  debt  the  body  and  land  of  the  debtor  shall  be  liable 
by  the  common  law  before  the  statute  33  Hen.  VIH.  c.  39.  I 
have  before  observed,  that  Lord  Coke  gives  only  a  partial  extract 
of  the  usual  process  which  he  states  to  have  issued  since  the 
statute  33  Hen.  YIII.  If  the  whole  of  it  had  been  inserted, 
it  would  have  appeared  from  the  concluding  part  whether  it 
issued  from  the  oflSce  of  the  King,  or  of  the  Lord  Treasurer's 
Remembrancer. 

The  long  writ  introduced  and  commented  upon  by  Lord  Chief 
Baron  Gilbert,  in  the  chapter  in  which  he  expresses  his  doubts 
respecting  the  accuracy  of  Lord  Coke  as  to  the  period  of  time 
when  that  species  of  process  was  first  issued  for  the  purpose 
of  securing  the  King's  debts,  was  undoubtedly  a  writ  from  the 
office  of  the  King's  Remembrancer,  as  appears  from  the  con- 
cluding part  of  it,  containing  an  injunction  not  to  sell  until  the 
further  order  of  the  Court ;   from  the  bonds  remaining  in  the 

f  •134  ]  custody  of  the  King's  Remembrancer ;  and  from  *its  referring 
in  distinct  terms  to  the  stat.  33  Hen.  YIII.  as  the  authority  from 
which  it  emanated,  and  being  also  signed  by  Masham,  who  was 
at  that  time  an  officer,  not  in  the  Lord  Treasurer's,  but  in 
the  King's  Remembrancer's  Office.  Without  professing  to  have 
examined  the  infinity  of  precedents  to  which  Sir  Edward  Coke 
alludes,  the  searches  I  have  made  have  satisfied  my  mind,  that 
from  that  department  of  the  revenue  office  in  the  Court  of 
(1)  3Co.  Bep.  12  b. 
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Exeheqaer  under  the  control  and  management  of  the  Lord  Giles 
Treasurer's  Remembrancer,  a  strong  prerogative  process  or  writ,  ghoveb. 
combining  in  effect  the  Jieri  facias,  the  levari  facias^  and  capias 
carpus,  has,  from  the  earliest  times,  been  issued  upon  special 
application,  founded  upon  the  necessity  of  the  case,  without  any 
previous  summons  or  notice,  and  directed  at  once  against  the 
goods  and  chattels,  lands  and  tenements,  and  body,  of  the  Crown 
debtor,  to  levy  all  such  debts  as,  by  being  charged  upon  the 
revenue  rolls  in  that  office,  were  become  in  the  nature  of  recorded 
debts  or  duties.  The  more  ordinary  and  usual  course  of  pro- 
ceeding was  to  transmit  them  to  the  Pipe  Office,  and  enter  them 
upon  the  roll  annexed  to  the  summons  of  the  pipe,  to  be  levied 
by  that  process  ;  and  if  returned  nihU  by  the  sheriff,  to  introduce 
them  into  a  schedule,  as  described  by  Lord  Chief  Baron  Gilbert, 
and  send  them  into  the  office  of  the  Lord  Treasurer's  Bemem- 
brancer,  to  be  levied  by  the  general  prerogative  process,  or  long 
writ,  which  issued  periodically,  at  two  stated  seasons  of  the  year, 
for  the  recovery  of  all  such  debts.  I  will  not  abuse  your  Lord- 
ships' patient  attention  by  stating  the  reasons  which  have  led 
me  to  conclude  that  Lord  Chief  Baron  Gilbert  may  have 
confounded  the  long  writ  issued  from  the  office  of  the  King's 
Remembrancer,  under  the  authority  of  the  statute  33  Hen.  YIIL, 
with  the  long  writ  which  it  has  been  *immemorially  the  course  [  *I35  ] 
of  the  Court  of  Exchequer  to  issue  from  the  office  of  the  Lord 
Treasurer's  Remembrancer.  It  may  be  sufficient  for  the  purpose 
of  the  present  inquiry  to  take  it,  upon  the  authority  of  so  eminent 
a  Judge,  who  presided  at  the  head  of  the  Court  of  Exchequer, 
that  long  anterior  to  the  statute  of  Hen.  YIIL  such  debts  of 
the  Crown  as  were  entered  on  the  great  roll  in  the  Treasurer's 
Remembrancer's  Office  might  be  levied  by  a  process  having  the 
force  and  virtue  of  an  immediate  extent.  I  would,  therefore, 
conclude  my  observations  upon  this  first  branch  of  the  inquiry 
with  a  passage  from  Lord  Chief  Baron  Gilbert's  Treatise 
on  the  Court  of  Exchequer,  p.  90,  ''An  extent  of  a  later 
teste  supersedes  an  execution  of  the  goods  by  a  former  writ ; 
because  by  the  King's  prerogative  at  common  law,  if  there 
had  been  an  execution  at  the  subject's  suit,  and  afterwards 
an  extent,  the  execution  was  superseded  until  the  extent  was 
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Giles       executed,  because  the  public  ought  to  be  preferred  to  private 

GRovEB.      property." 

I  proceed  to  the  second  branch  of  the  inquiry,  how  far  the 
statute  33  Hen.  VIII.  c.  39,  restricts  or  controls  this  prerogative. 
In  considering  the  legal  operation  and  effect  of  such  of  its 
clauses  as  have  relation  to  this  question,  we  should  remember, 
that  it  was  passed  at  a  period  of  time  when  that  monarch  was 
in  the  plenitude  of  his  power,  when  the  revenues  of  the  Crown 
had  been  recently  greatly  augmented  by  the  surrender  and 
dissolution  of  the  abbeys  and  monasteries,  and  by  the  daily 
increasing  commerce  and  prosperity  of  the  kingdom;  nor  can 
we  forget,  that  the  history  of  that  reign  records  more  frequent 
examples  of  sacrifices  extorted  from  his  subjects  than  of  any 
voluntary  surrenders  of  his  acknowledged  prerogatives  to  them. 

[  "ise  ]  Upon  the  first  forty-nine  sections  of  this  statute,  relating  *to  the 
erection  of  the  court  of  surveyors  of  the  King's  lands,  its  officers, 
and  their  authority,  (all  which  have  long  since  ceased  to  exist,) 
it  becomes  unnecessary  to  make  any  observations.  The  object 
of  the  Legislature  in  the  six  consecutive  enactments,  from  section 
60  to  56  inclusive,  was  the  more  speedy  recovery  of  debts  due 
to  the  Grown  upon  obligations  and  specialties,  which  not  being 
(before  that  Act)  enrolled  of  record,  were  not  amenable  to  the 
strong  prerogative  process  of  extent.  The  statute,  therefore,  gave 
them  the  force  and  effect  of  obligations  acknowledged,  according 
to  the  statute  staple  at  Westminster.  It  gave  also  to  the  King 
his  costs,  as  to  a  common  person.  It  gave  to  each  of  the  several 
Courts,  as  well  to  those  recently  erected  as  to  those  already 
existing,  and  mentioned  in  the  55th  section,  the  same  co-extensive 
power  and  authoritj^  to  commence  and  prosecute  suits  for  debts 
and  duties  grown  due  to  the  Crown  in  respect  of  obligations 
remaining  in  each  of  those  several  Courts  and  offices,  and  to 
hear  and  determine  them,  and  to  award  execution  upon  the  body, 
lands  and  goods  of  the  parties  condemned  therein.  But  it  appears 
to  me  a  fallacy  to  suppose  that,  because  it  directed  in  what  offices 
and  Courts  (some  of  those  Courts  being  then  recently  erected)  the 
suits  should  be  commenced,  and  what  process  might  in  their 
discretion  be  used,  (mentioning,  inter  alia,  the  capias,  extendi 
facias,  &c.,)  therefore  the  power  of  issuing  such  process  was 
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given,  for  the  first  time,  to  the  Court  of  Exchequer.  As  applied  Giles 
to  obligations  and  specialties,  which  before  that  statute  were  (j  rover. 
matters  in  pais,  not  yet  ripened  into  matters  of  record,  I  admit 
they  were  not  liable  to  the  immediate  extent  until  rendered 
mature  for  that  process  by  becoming  enrolled  of  record.  The 
sections  to  which  I  have  referred,  from  50  to  56,  appear  to  me 
exclusively  applicable  *to  the  debts  and  duties  accruing  in  respect  [  *137  ] 
of  the  obligations  and  specialties  mentioned  in  those  sections. 
Section  57  enlarges  the  jurisdiction  of  the  several  Courts  therein 
enumerated;  extends  their  authority  to  a  variety  of  other  subjects 
having  no  relation  to  the  present  inquiry ;  and  after  introducing 
various  regulations  respecting  the  offices  of  receiver,  auditor, 
accomptant,  &c.  (imposing  penalties  upon  them  for  the  breaches 
of  their  respective  duties)  the  statute  proceeds  to  enact  the  78rd 
and  74th  sections,  the  last  of  which  gives  occasion  to  the  present 
question.  The  78rd  section  directs,  that  in  all  actions  and  suits 
for  the  recovery  of  any  debts  which  shall  accrue  to  the  King  by 
reason  of  any  attainder,  outlawry,  forfeiture,  or  gift  of  the  party, 
or  by  any  other  collateral  way  or  means,  it  shall  be  sufficient  to 
declare  generally,  without  shewing  the  circumstances  at  large, 
according  to  the  due  order  of  the  common  law.  Then  follows 
immediately  the  much  controverted  74th  section.  The  first 
branch  of  this  clause,  introducing  the  proviso,  contains  a  plain 
declaration  of  the  King's  prerogative  right,  under  the  common 
law,  by  which  he  was  at  all  times  entitled  to  have  his  suit  pre- 
ferred, and  to  have  first  execution.  The  proviso  was  undoubtedly 
intended  to  ingraft  some  qualification  or  restriction  upon  that 
right,  or  at  least  to  confer  a  privilege  upon  the  subject ;  and  the 
question  arises,  as  to  the  extent  of  that  restriction  or  privilege. 
By  stat.  25  Edw.  III.  c.  19,  the  subject  (notwithstanding  the 
King's  ancient  prerogative  of  granting  writs  of  protection)  was 
empowered  to  implead  his  debtor,  and  to  proceed  to  judgment, 
with  a  stay  of  execution  until  the  King's  debt  was  satisfied  :  and 
it  seems  to  me  that  this  further  privilege  was  granted  by  the 
74th  section  of  88  Hen.  YIII.  c.  89,  viz.  that  he  should  no  longer 
be  restrained  from  proceeding  to  issue  an  execution  in  those 
cases  to  which  *that  section  applied,  viz.  in  which  the  Crown  [  *id8  ] 
had  neither  commenced  any  suit  nor  awarded  any  process  before 
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Giles  his  judgment  was  obtained.  The  Legislature  did  not,  I  conceive, 
Grover.  intend  to  interfere  in  any  cases  of  conflicting  or  concurrent 
executions,  but  simply  to  remove  the  restraint  continuing  upon 
the  subject  at  the  time  of  the  passing  of  the  Act  of  the 
25th  Edw.  III.,  and  to  permit  him  to  sue  out  execution  with- 
out being  guilty  of  any  violation  of  the  law,  which  before  the 
stat.  83  Hen.  YIII.  he  could  .not  do.  The  section  being  silent 
as  to  which  execution  shall  be  first  satisfied,  imports  only 
(according  to  my  view  of  it)  that  the  subject's  execution  may 
first  issue,  still  leaving  the  prerogative  right  of  the  Grown  to 
issue  an  extent  unimpaired. 

Supposing  this  to  be  the  true  construction  of  the  statute,  to 
what  suit  of  the  Crown  does  this  74th  section  extend?  Does 
the  proviso  or  condition  control  and  override  all  the  preceding 
clauses  in  the  Act,  or  is  it  confined  and  limited  in  its  operation 
to  the  subject-matter  of  the  73rd  section  immediately  preceding? 
This  question  is  involved  in  some  obscurity.  The  collocation  of 
the  sections  would  favour  the  latter  and  more  limited  construc- 
tion, but  the  words  in  the  74th  section  are  sufficiently  general 
and  comprehensive  to  embrace  other  debts  than  those  designated 
in  the  78rd  section  as  accruing  to  the  King  by  "  attainder,  out- 
lawry, forfeiture,  or  gift  of  the  party,  or  by  any  other  collateral 
way  or  means."  At  the  same  time,  if  the  restriction  be  con- 
strued to  apply  to  every  species  of  Crown  debt,  so  as  to  include 
the  obligations  and  specialties  mentioned  in  the  50th  section,  it 
would  involve  the  difficulty,  nay  absurdity,  of  supposing  that  an 
Act  of  Parliament,  passed  for  the  professed  purpose  of  facilitating 
the  speedy  recovery  of  the  King's  debts,  by  giving  them  the  force 
[  *189  ]  and  effect  of  a  statute  staple,  would,  instead  of  ^expediting  their 
payment,  place  the  King  in  a  more  unfavourable  position  than 
any  of  his  subjects.  In  every  case  between  subject  and  subject, 
the  point  of  time  to  determine  the  priority  of  execution  is  not  the 
moment  in  which  judgment  is  obtained,  but  that  in  which  the 
execution  is  delivered  to  the  sheriff;  whereas  the  construction 
contended  for  by  those  who  impugn  the  preferable  title  of  the 
Crown,  would  give  to  the  subject,  in  possession  of  a  judgment, 
the  power  of  postponing  indefinitely  the  King's  execution,  unless 
there  had  been  an  inception  of  his  suit,  or  an  award  of  his 
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process,  before  such  judgment  was  signed.  I  interpret  the  word  gilbs 
'*  debts "  in  this  section  (taking  it  with  reference  to  all  the  groveb. 
previous  provisions  of  the  statutes)  to  mean  such  debts  as^  not 
being  enrolled  of  record,  are  in  fieri  only,  unascertained,  and 
remaining  to  be  recovered  through  the  medium  of  a  suit  to  be 
commenced,  or  "  process  to  be  awarded,"  inasmuch  as  informa- 
tions for  penalties  always  conclude  with  a  prayer  that  process 
may  be  awarded.  This  construction  would  also  embrace  such 
debts  as  are  mentioned  in  the  immediately  preceding  section ; 
and  unless  the  Crown  had  in  all  such  cases  actually  commenced 
the  suit,  or  awarded  its  process,  the  subject,  having  obtained 
a  judgment,  might  proceed  to  issue  execution,  and  thereby,  in 
obedience  to  the  language  of  the  proviso,  prevent  the  King  from 
having  first  execution,  to  which  before  that  statute  he  was 
entitled.  I  do  not,  however,  read  the  clause  as  prohibiting  the 
Crown  from  issuing  an  extent  under  the  circumstances  stated  in 
this  case.  I  come  next  to  consider  the  question,  whether,  after 
seizure  by  the  sheriff  under  a  fieri  facias  at  the  suit  of  a  judg- 
ment creditor,  the  property  in  the  goods  taken  becomes  thereby 
altered,  so  as  to  be  no  longer  liable  to  the  extent  of  the  Crown  ? 
The  Crown  claims  to  be  entitled  to  priority  in  the  execution  of 
its  *process  by  virtue  of  its  prerogative.  The  subject  denies  the  [  *140  ] 
existence  of  any  such  prerogative,  asserting,  that  after  the  execu- 
tion has  once  begun  by  an  actual  seizure  made,  the  Crown  has 
no  longer  any  right  to  intervene,  the  subject's  execution  from 
that  time  being  entitled  to  the  preference.  Upon  this  question 
the  Crown,  as  representing  the  public  in  respect  of  the  revenue, 
and  an  individual  creditor,  in  right  of  his  private  claim,  are  at 
issue.  For  the  subject,  the  cases  of  Uppom  v.  Sumner  B,ndL  Rorke 
V.  Dayrell^  and  for  the  Crown,  Rex  v.  WeUs  and  AUnutt,  and  Rex 
V.  Sloper  and  AUen^  are  relied  upon  as  conclusive ;  and  your 
Lordships  are  constrained  to  elect  by  which  of  these  decisions 
you  will  abide,  for  no  sophistry  of  argument  can  reconcile  them. 
After  the  elaborate  comment  upon  these  cases,  and  upon  all  the 
authorities  applicable  to  this  subject,  and  upon  the  principles  to 
be  deduced  from  them,  which  your  Lordships  have  heard  from 
those  who  have  preceded  me,  I  shall  state  shortly  the  reasons 
which  have  determined  me    to  prefer    the   latter  judgments 
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QiLEB  delivered  by  the  Court  of  Exchequer,  as  containing  the  sounder 
Orover.  exposition  of  the  law,  and  as  resting  upon  the  more  solid  founda- 
tion. Any  judgment  pronounced  by  the  Court  in  which  Lord 
Chief  Justice  De  Grey  presided,  assisted  by  that  great  constitu- 
tional lawyer  Sir  William  Blackstone,  by  Mr.  Justice  Gould, 
and  Mr.  Justice  Nabes,  presents,  upon  the  first  view,  the  strongest 
claim  to  the  concurrence  of  any  English  lawyer;  but  I  must  con- 
fess,  after  weighing  the  reasons  assigned,  and  the  authorities 
upon  which  the  judgment  of  the  Court  of  Common  Pleas  in 
Uppom  V.  Sumner  professes  to  be  founded,  I  cannot  yield  my 
judicial  assent  to  it.  The  whole  argument  upon  the  stat. 
38  Hen.  YIIL,  as  reported  in  2  Sir  W.  Blackstone's  Reports, 
[  *i4i  ]  is  comprised  in  this  single  observation,  viz.  *that  the  former  part 
of  the  74th  clause  is  declaratory  of  the  old  prerogative  law,  and 
the  latter  a  new  restriction,  so  that  it  shall  not  take  place  after 
judgment  given  for  the  subject.  The  authorities  on  which  this 
judgment  proceeded  are  still  more  unsatisfactory.  The  case  of 
Lechmere  v.  Thormigood,  as  reported  in  Comberbach,  123,  and 
3  Mod.  236,  is  relied  on  as  the  prominent  ground  of  the  decision ; 
which,  togethevmth  Attomey-Generalv.  Andrew  (i),  and  the  passage 
extracted  from  Lord  Chief  Baron  Comyns'  Digest,  vol.  2,  538,  viz. 
''  if  execution  be  upon  a  judgment  against  the  King's  debtor,  and 
before  venditioni  exponas  an  extent  comes  at  the  King's  suit, 
those  goods  cannot  be  taken  on  the  extent,"  are  referred  to  as 
comprehending  the  pith  and  marrow  of  the  law  embodied  in  this 
solemn  judgment.  As  to  Tlie  Attorney-General  v.  Andrew,  Lord 
Chief  Baron  Steel's  judgment  appears  to  have  proceeded  on  the 
ground  that  the  execution,  which  was  an  elegit,  was  perfect  and 
consummated  before  the  extent  issued  (2) :  he  says,  "  the  subject's 
title  is  prior  to  the  King's,  and  is  executed."  And  he  adds, 
"  Stringefellow's  case,  in  Dyer,  is  unanswerable."  And  as  to  the 
passage  in  Lord  Chief  Baron  Comyns'  Digest,  vol.  2,  538,  I  do 
not  understand  him  as  throwing  the  preponderating  weight  of 
his  own  great  name  into  the  scale  to  guarantee  the  credit  of  any 
decision  where  he  cites  cases  to  support  it.  Upon  the  authority, 
therefore,  of  the  single  case  of  Lechmere  v.  Thorougood,  admitted 
by  Mr.  Justice  Gould  to  be  a  little  obscure,  from  being  reported 
(1)  Hardr.  23.  (2)  Hardr.  27. 
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only  piecemeal  and  in  different  books,  is  built  the  disputable,  or,  Gilss 
I  would  rather  say,  the  untenable  proposition,  that  after  execu-  gbovsb. 
tion  begun,  but  not  completed,  the  King's  extent  comes  too  late. 
I  have  examined  with  care  the  several  reports  of  this  case  in 
♦Comb.  128 ;  8  Mod.  286 ;  1  Show.  12,  and  2  Vent.  160,  from  C  •H2  ] 
which  it  will  appear,  that  the  action  was  trespass  by  the  assignees 
of  a  bankrupt  against  the  sheriff  of  London  and  others,  for 
seizing  goods  under  a  fieri  facias  against  the  bankrupt  after  an 
act  of  bankruptcy  committed  by  him.  The  act  of  bankruptcy 
was  committed  on  the  18th  of  April;  the  seizure  was  on  the  29th. 
After  the  seizure,  an  extent  issued  at  the  suit  of  the  Grown.  The 
case  was  twice  before  the  Court,  once  in  Trinity  Term,  4  Jac.  II., 
of  which  8  Mod.  gives  the  account ;  and  again  1  W.  &  M.,  to 
which  Comberbach  and  Shower  refer:  "The  Court  were  of 
opinion  a  construction  should  not  be  made  to  make  the  officer 
a  trespasser  by  relation,  for  the  taking  was  lawful  at  the  time." 
The  question,  therefore,  as  to  the  right  of  the  Crown  to  have  the 
extent  preferred  to  the  execution,  was  not  the  point  depending 
in  judgment;  and  supposing  Lord  Holt  to  have  said  what 
Comberbach  imputes  to  him,  viz.  that  the  extent  came  too  late 
after  the  fieri  facias  delivered  to  the  sheriff,  it  could  be  regarded 
only  as  an  obiter  and  extra-judicial  dictum*  When  the  same 
question  arose  in  Rorke  v.  Dayrell,  as  in  Uppom  v.  Sumner, 
Lord  Ebnyon,  after  expressing  his  perfect  satisfaction  with  that 
decision,  relied  upon  this  proposition  as  the  basis  of  his  judg- 
ment, viz.  that  as  long  as  the  property  of  the  debtor  remained 
unaltered,  and  an  execution  at  the  suit  of  the  subject,  and  an 
extent  at  the  King's  suit,  issue  against  the  debtor,  the  title  of  the 
Crown  must  prevail ;  for  the  point  to  be  considered  is,  in  whom 
is  the  property  ?  He  then  proceeds  to  state,  that  as  the  property 
of  the  debtor's  goods  is  bound  by  the  delivery  of  the  writ  to  the 
sheriff,  there  then  remains  no  property  in  the  debtor  on  which 
the  prerogative  of  the  Crown  can  attach.  With  great  deference 
to  the  judgment  *of  so  profound  a  lawyer,  I  venture  to  question  [  *14S  ] 
the  soundness  of  this  opinion,  preferring  the  doctrine  of  Lord 
Habdwicke,  in  Lowthal  v.  Tonkins (i),  who  says,  "That  neither 
before  the  Statute  of  Frauds,  nor  since,  is  the  property  in  the 
(1)  2  Eq.  Cas.  Abr.  382. 
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Giles  goods  altered,  but  continues  in  the  defendant  until  the  execution 
Grcwer.  executed.  The  meaning  of  these  words,  the  goods  shall  be  bound 
by  the  delivery  of  the  writ  to  the  sheriff,  is,  that  after  the  writ  is 
so  delivered,  if  the  defendant  makes  an  assignment  of  his  goods, 
unless  in  market  overt,  the.  sheriff  may  take  them  in  execution." 
The  same  opinion  was  expressed  by  Lord  Holt,  in  Smallcomb  v. 
Cross  and  another  (i),  who  says,  "  if  writ  of  execution  be  delivered 
to  the  sheriff  against  A.,  and  A.  becomes  a  bankrupt  before  it  be 
executed,  the  execution  is  superseded;  and,  consequently,  the 
property  in  the  goods  is  not  absolutely  bound  by  the  delivery  of 
the  writ  to  the  sheriff.  But  the  teste  of  the  writ  binds  against 
all  sales  and  acts  of  the  party  himself."  The  same  point  was 
decided  in  Phillips  v.  Thompson  (2).  Lord  Kenyon,  in  the  judg- 
ment I  am  commenting  upon,  says,  "  the  point  to  be  considered 
is,  in  whom  is  the  property  ?  "  I  would  try  it  by  that  test.  If 
the  property  be  not  in  the  debtor  after  the  seizure,  and  before 
the  sale,  I  would  ask^  in  whom  is  it  ?  The  debtor  may,  at  any 
moment  before  the  sale,  pay  the  debt  and  demand  the  goods ; 
nor  is  any  bill  of  sale  necessary  to  retransfer  the  property  in 
order  to  confirm  his  title.  Suppose  the  goods,  whilst  remaining 
in  the  custody  of  the  sheriff,  to  be  consumed  by  lightning  or 
destroyed  by  fire,  or  by  an  armed  tumultuary  force,  would  the 
execution  be  satisfied  or  the  debt  discharged  ?  surely  not.  The 
judgment  of  the  Court  of  King's  Bench,  in  Thurston  v.  Mills  (3), 
[  ^144  ]  furnishes  a  direct  ^authority  on  this  point.  Goods  were  taken 
in  execution  by  the  sheriff  under  a  Ji.  fa.^  and  whilst  remaining 
unsold,  an  extent  at  the  suit  of  the  Crown,  of  a  subsequent  teste, 
issued,  under  which  the  sheriff  took  them,  subject  to  the  former 
seizure,  and  afterwards  sold  them  under  a  venditioni  exponas 
from  the  Court  of  Exchequer.  Money  had  and  received  was 
brought  by  the  plaintiff  in  the  original  action  against  the  sheriff 
for  the  proceeds  of  the  sale.  Lord  Ellenborouoh,  in  delivering 
his  judgment  observes,  ^'  neither  the  money  nor  the  goods  were 
originally,  nor  at  the  time  of  the  action  brought,  the  property  of 
the  plaintiff."  The  sheriff  had  indeed  seized  them  under  a  Ji^ri 
facias,  but  the  plaintiff  acquired  no  property  in  them  by  the 
sheriff's  seizure.  If  they  had  been  burnt  in  the  hands  of  the 
(1)  1  Lord  Eay.  261.  (2)  3  Lev.  191.  (3)  16  East,  254. 
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sheriff,  the  plaintiff  would  not  have  borne  the  loss.  Lord  Eenyon  Giles 
concludes  his  judgment  in  Rorke  v.  Dayrell,  in  these  words :  grovbr. 
**  with  respect  to  what  is  supposed  to  have  been  said  by  Lord 
Mansfield,  in  Cooper  v.  Chitty,  of  Comberbach  having  mistaken 
Lord  Holt's  opinion  in  Lechmere  v.  Thorougood,  it  is  as  probable 
that  the  report  of  that  observation  is  mistaken."  If  Lord  Kenton, 
before  he  dehvered  his  judgment  in  Rorke  v.  Dayrell^  had  fortu- 
nately referred  to  his  own  note  of  Cooper  v.  Chitty,  which  has 
since  been  published  by  Mr.  Hanmer,  from  his  Lordship's  original 
manuscript,  instead  of  impeaching,  he  must  have  borne  testimony 
to  the  accuracy  of  Sir  James  Burrow's  report  of  Lord  Mansfield's 
judgment  in  that  particular.  The  notes  of  Lord  Eenyon  and  of 
Sir  J.  BuREow  on  this  point  are  in  such  perfect  harmony,  that 
the  one  may  be  considered  a  fac  simile  of  the  other,  and  I  will 
transcribe  them.  Lord  Mansfield  is  reported  by  Sir  J.  Burrow 
to  have  said,  "  that  Comberbach,  in  giving  the  judgment  of  the 
Court,  which  is  the  only  *sensible  part  of  his  whole  report,  (for  [  'HS  ] 
it  is  plain  to  me  that  he  did  not  understand  the  former  argument 
on  the  former  day,  which  is  the  first  part  of  his  report  of  the 
case,)  agrees  with  Shower,  and  says,  'that  the  Court  were  of 
opinion,  that  a  construction  should  not  be  made  to  make  the 
officer  a  trespasser  by  relation,  for  the  taking  was  lawful  at  the 
time ; '  but  he  must  be  mistaken  in  the  first  part  of  his  report, 
for  Lord  Chief  Justice  Holt  could  never  say,  that  the  property 
of  the  goods  is  vested  by  the  delivery  of  the  Ji.  fa.,  and  the  extent 
of  the  King  afterwards  comes  too  late.  No  inception  of  an  execu- 
tion can  bar  the  Crown."  The  following  passage  is  extracted 
from  Lord  Eenyon's  report  of  Cooper  v.  Chitty,  as  published  by 
Mr.  Hanmer,  p.  422 :  "  This  case  of  Lechmere  v.  Thorougood  is 
reported  in  two  other  books :  in  Comberbach,  128,  the  latter  part 
of  the  case  is  agreeable  to  that  of  Shower,  that  a  construction 
should  not  be  made  to  make  the  officer  a  trespasser  by  relation. 
As  to  the  other  part  of  the  report,  it  is  manifest  to  me  that  he 
did  not  understand  what  they  were  arguing  about,  for  he  makes 
Lord  Holt  say,  what 'he  could  never  say,  about  barring  the 
extent  of  the  Crown.  Li  8  Mod.  it  is  as  plain  that  the  reporter 
misunderstood  ^hat  passed,  for  he  says,  that  the  extent  came 
too  late,  and  that  the  property  was  bound  by  the  Ji,  fa.,  though 
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Giles  the  contrary  is  very  clear."  The  inference  I  draw  from  all  the 
Obovkb.  authorities  upon  the  subject,  whether  the  question  be  considered 
with  regard  to  executions  on  statute  staple,  or  to  executions  at 
common  law  by^.  fa.  or  elegit,  is  this,  namely,  that  the  extent 
of  the  Crown  must  be  preferred  if  the  execution  be  not  perfectly 
[  'i*^  ]  executed  by  the  delivery  of  the  land  to  the  creditor,  or  *by  the 
sale  of  the  goods ;  that  the  inception  of  the  execution  by  the  bare 
seizure  of  the  goods  will  not  bar  the  Grown ;  that  the  execution 
must  be  no  longer  in  progress  but  completed  ;  and  that  until  the 
actual  sale  the  property  is  not  altered  or  divested  from  the  original 
owner.  Mr.  Baron  Wood,  in  the  elaborate  judgment  delivered 
by  him  in  the  Court  below,  and  reported  in  8  Price,  314,  seems, 
throughout  his  most  able  argument,  to  admit,  that  in  order  to 
exclude  the  process  of  the  Grown,  the  execution  of  the  subject 
must  be  executed.  But  he  insists  that  the  act  of  seizure  by  the 
sheriff  is  for  that  purpose  a  full  and  final  execution.  But  neither 
the  cases  he  cites,  nor  his  reasoning  to  illustrate  that  position, 
have  succeeded  in  making  me  a  convert  to  his  opinion.  Curzon's 
case  (i),  cited  by  that  learned  Judge,  to  shew  that  the  prerogative 
of  preference  is  determined  when  the  subject's  final  execution 
has  begun,  proves,  on  the  contrary,  as  it  appears  to  my  mind, 
that  it  is  not  determined  until  the  subject's  execution  was  perfect 
and  consummated  by  the  delivery  of  the  land  to  the  creditor 
under  the  liberate.  The  only  point  remaining  to  be  considered, 
namely,  whether  the  sheriff  acquired  by  the  seizure  such  a  special 
property  in  the  goods  as  to  defeat  the  process  of  the  Grown,  has 
been  so  fully  discussed  by  my  learned  brothers  who  have  pre- 
ceded me,  and  to  whose  judgment  I  take  leave  to  refer  (more 
especially  to  my  brother  Aldbrson's)  as  illustrating  my  view 
and  incorporating  my  opinion  on  that  subject,  that  I  willingly 
spare  your  Lordships  the  fatigue  of  attending  to  my  examination 
of  it  in  detail.  That  the  sheriff  is  invested  with  power,  as  the 
ministerial  officer  of  the  law,  to  protect  the  property  whilst 
remaining  in  his  custody,  for  the  benefit  of  those  who  may  be 

[  •147  ]  entitled  to  it,  cannot  *be  disputed.  Against  a  wrongdoer,  he 
may  maintain  trover  or  trespass ;  but  from  thence  I  apprehend 
no  inference  can  be  drawn  unfavourable  to  the  rights  of  the 
(1)  3  Leon.  239;  4  t5.  10. 
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Crown.  He  may  still  be  called  upon  to  execute  his  Majesty's  Gilks 
process  of  extent,  subject  to  any  legitimate  claim  of  property  in  gbovsb. 
third  persons  previously  existing  and  capable  of  being  established. 
My  brother  Aldebson  has  accurately  defined  the  state  and  con- 
dition of  such  property  as  being  in  custodia  legis.  I  will  there- 
fore dismiss  this  last  head  of  inquiry  with  an  observation  of 
Lord  HoBABT*s,  extracted  from  his  judgment  in  Sheffield  v.  Rod- 
cUffe  (i),  when  commenting  upon  Stringefellow^s  case  (2),  so  often 
referred  to.  The  passage  is  in  these  words :  '^  Stringefellow  sued 
an  extent  upon  statute  staple  against  Brownesoppe.  The  sheriff 
of  Bedfordshire  extended  the  land  and  appraised  the  goods,  and 
seized  them  into  the  King's  hands,  but  before  liberate  an  Exchequer 
writ  for  a  debt  of  lOOZ.of  the  King's,  to  be  levied  upon  Brownesoppe, 
came  to  the  sheriff,  who  returned  on  the  writ  this  special  matter 
into  the  Exchequer,  and  he  made  the  same  return  into  the 
Chancery  upon  the  libercUe,  and  that  there  were  no  other  goods  ; 
yet  he  was  enforced,  notwithstanding  the  custody  of  the  law,  to 
serve  the  King."  For  these  reasons,  I  am  of  opinion,  that  the 
King's  extent  is  entitled  of  right  to  be  preferred  to  the  subject's 
exeeation,  and  that  there  is  no  solid  distinction  to  be  made 
between  an  extent  in  chief  and  an  extent  in  aid. 

I  fear  that  I  have  rendered  myself  obnoxious  to  the  imputation 
of  trespassing  too  largely  upon  your  Lordships'  valuable  time. 
My  apology  for  doing  so  may  be  found  in  the  importance  and . 
difficulty  of  the  subject,  which  has  for  so  many  years  been 
considered  in  Westminster  *Hall  as  vexata  qtiestio,  distracting  [  *148  j 
and  dividing  the  opinions  of  the  most  enlightened  Judges.  If 
the  judgment,  which  I  have  humbly  submitted  to  your  Lordships 
be  deemed  erroneous,  I  shall  at  least  have  the  consolation  of 
reflecting  that  I  am  under  the  shade  of  great  authority, ''  Magno 
sejtidice  quisque  tuetur.** 

Gaselbb,  J. : 

My  Lords,  I  have  the  misfortune  to  differ  in  opinion  from  those 

of  my  brothers  who  have  preceded  me,  and  I  understand  from  a 

great  majority  of  those  who  are  to  succeed  me  in  addressing  your 

Lordships  apon  this  occasion ;  and  when  I  consider,  that  the  two 

(1)  Hob.  339.  (2)  1  Dyer,  67. 
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Giles  noble  and  learned  Chief  Justices,  to  whom  this  case  was  referred 
Gbovbb.  upon  a  writ  of  error,  brought  to  review  a  judgment  which  was 
given  in  the  Court  of  Exchequer  in  favour  of  the  defendant  in 
error,  reported  to  the  Lord  Chancellor,  that  the  question  was  one 
which  has  agitated  the  Courts  of  Westminster  Hall  for  a  great 
many  years ;  that  there  had  been  a  difference  of  opinion  in  the 
Courts  of  Westminster  Hall,  the  Court  of  King's  Bench  in  one 
case,  and  the  Court  of  Common  Pleas,  in  another  having  decided 
that  the  extent  was  not  entitled  to  priority  over  the  execution 
at  the  suit  of  the  subject;  that  the  Court  of  Exchequer  has 
uniformly  decided  the  other  way,  viz.  that  the  extent  was  entitled 
to  priority;  and  that  their  Lordships  having  heard  the  case  argued, 
and  considered  it  very  maturely,  had  not  been  able  to  come  to  a 
decision  upon  the  subject  and  agree  upon  what  advice  they  should 
give  to  the  Lord  Chancellor ;  I  am  a  little  surprised  that  so  con- 
siderable a  majority  of  the  Judges  should  have  formed  an  opinion 
adverse  to  that  which  is  the  result  of  the  best  consideration  I 
have  been  able  to  give  to  the  subject. 

[  149  ]  The  first  question  propounded  by  your  Lordships  for  the 

opinion  of  the  Judges,  branches  out  into  two ;  viz.  first,  whether 
the  property  is  altered  by  the  seizure  of  the  sheriff  under 
the  writ  of  JieH  facias;  and  secondly,  whether  the  statute 
33  Hen.  VHL  c.  89,  s.  74,  abridges  the  prerogative  process  of  the 
Crown,  and  prevents  it  from  taking  effect,  unless  it  be  issued 
antecedently  to  the  subject's  execution,  or,  in  the  words  of  the 
statute,  unless  the  King's  suit  be  taken  or  commenced,  or  process 
awarded  for  the  debt  at  the  suit  of  the  King,  his  heirs  and 
successors,  before  judgment  given  for  the  other  person  or  persons^ 
Li  considering  the  first  of  these  questions,  I  would  call  to  your 
Lordships'  attention,  that  the  question  in  this  case  is  not,  as  in 
many  of  the  cases  in  which  the  decision  has  been  given  in  the 
Court  of  Exchequer  in  favour  of  the  Crown,  whether  the  claimant 
has  such  a  property  in  the  goods  as  to  enable  him,  according  to  the 
technical  practice  of  the  Court,  to  come  in  and  claim  the  property 
under  the  usual  rule,  upon  the  return  of  the  writ  and  inquisition 
into  the  Court :  in  which  case  no  one  can  be  allowed  to  traverse 
the  King's  title  without  shewing  title  in  himself:  but  here  the 
question  is  generally,,  whether  the  writ  shall  be  executed  by  the 
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sheriff,  by  extending  tbe  same  goods  into  the  King's  hands  gilbs 
and  selling  them  to  satisfy  the  Crown  debt,  without  regard  to  the  grovbk. 
fi.fa.y  under  which  he  had  first  seized  them.  It  is  admitted,  and 
indeed  after  the  decision  in  Swain  v.  Morland{i)y  it  is  too  late  to 
deny,  that  after  an  execution  is  once  executed  at  the  suit  of  a 
subject,  an  extent  coming  to  the  sheriff  on  the  part  of  the  Crown 
to  be  executed  on  the  same  property,  comes  too  late.  One  ques- 
tion, therefore,  on  this  case  is,  at  what  time  may  an  execution 
be  said  to  be  executed  ?  Now,  my  Lords,  there  *are  many  [  •150  ] 
authorities  which  lay  it  down,  that  by  the  seizure  (the  sale 
being  but  the  formal  part  of  the  execution,)  the  property  vests  in 
the  sheriff.  The  first  authority  I  shall  trouble  your  Lordships 
with  on  this  point  is  the  opinion  of  Lord  Holt,  in  the  case  of 
Ijechmere  v.  Thorougood,  reported  in  several  books,  and  amongst 
others  in  Comberbach,  128,  in  which  Lord  Holt  is  stated  to 
have  said,  "  the  property  of  the  goods  is  vested  by  the  delivery 
of  the  Ji.  fa.  and  the  extent  afterwards  for  the  King  comes  too 
late,  and  that,  on  the  Statute  of  Frauds  and  Perjuries."  It  is 
true  the  case  does  not  appear  to  have  been  decided  on  that 
ground,  but  because  the  taking  being  lawful  at  the  time,  the 
officer  could  not  be  made  a  trespasser  by  relation;  and  that 
Lord  Mansfield  in  Cooper  v.  Chitty^  says,  that  the  reporter  must 
be  mistaken  in  the  first  part  of  the  report.  In  Rorke  v.  Dayrell  (2) 
Lord  Eenyon  is  stated  to  have  said,  with  respect  to  what  is 
supposed  to  have  been  said  by  Lord  Mansfield  in  Cooper  v. 
Chitty^  of  Comberbach  having  mistaken  Lord  Holt's  opinion  in 
Leehmere  v.  Thorougood,  it  is  probable  that  the  report  of  that 
observation  is  mis-stated.  But  in  the  Banker's  case  (3) ,  Lord  Holt 
says,  as  soon  as  9,Ji.  fa.  is  delivered  to  the  sheriff,  and  upon  it  goods 
are  levied,  the  property  of  the  goods  is  altered,  and  the  sheriff 
becomes  the  debtor  to  the  plaintiff.  The  case  of  Clerk  v.  Withers 
is  also  to  the  same  effect.  That  case  is  as  follows :  F.  Dives,  as 
administrator  of  J.  Dives  recovered  808!.  against  Clerk,  upon  a 
bond  to  his  intestate,  upon  judgment  by  default  in  the  Common 
Pleas,  and  sued  out  s,fi.fa.  tested  of  Trinity  Term,  1  Ann.,  return- 
able in  Michaelmas  Term,  directed  to  the  sheriffs  of  London,  which 

(1)  21   E.   R.  651  (1  Brod.   &  B.  (2)  2  R.  R.  at  p.  421  (4  T.  R.  412). 

370;  8  Moore,  740).  (3)  11  State  Trials,  28. 
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Giles  was  delivered  to  the  sheriffs  on  the  Ist  August  in  the  same  year, 
gboveb.  who  on  the  same  1st  August  seized  goods  to  the  value.  F.  Dives, 
[  *151  ]  *the  administrator  died  9th  September  following.  The  sheriff 
returned  the  seizure  to  the  value  sed  remanenty  dec. ^  pro  defectu  emp- 
torum.  On  the  29th  September,  the  sheriff  was  removed  and  another 
put  in.  Defendant  Clerk  now  sued  out  a  sci.  fa.  against  the  then 
sheriff,  for  restitution  of  his  goods,  and  upon  demurrer,  judgment 
was  given  against  the  plaintiff  in  the  Court  of  Common  Pleas,  and 
he  then  brought  a  writ  of  error ;  and  now  the  case  having  been 
twice  solemnly  argued  at  the  Bar,  the  Court  seriatim  affirmed  the 
judgment.  Mr.  Justice  Gould  says,  **  the  execution  is  executed 
in  the  life  of  the  administrator,  and  the  sale,  namely,  the  formal 
part  of  it  may  be  done  by  the  same  writ.  The  sheriff,  by  the 
levying  the  goods  by  a  Ji.  fa.  as  he  seizes  the  goods,  gets  a 
property  in  them  against  all  persons,  and  may  have  trespass 
against  the  true  owner,  if  he  gets  them ;  and  so  he  may  have 
trover,  as  appears  in  Wilbraham  v.  Snow,  where  Chief  Justice 
Eelynge  held,  that  he  gains  a  general  property;  but  all  the 
rest  say,  that  it  was  only  a  special  property,  so  as  to  sell,  &c. 
This  is  not  like  the  case  put  before,  of  an  extent ;  for  in  that 
case  there  must  be  a  liberate,  which  is  by  award  of  the  Court." 
Mr.  Justice  Powys  says,  **this  execution  is  so  far  completed,  that 
it  is  a  vesting  of  the  property  in  the  sheriff.  The  selling  is  but 
a  formal  part  of  the  execution,  and  by  the  seizure  and  writ,  he 
has  authority  to  sell ;  and  the  venditioni  exponas  adds  not  to  his 
authority,  but  is  to  spur  him  on  to  sell."  And  Mr.  Justice 
Powell  says,  "execution  is  an  entire  thing;  and,  therefore, 
where  a  sheriff  levies  goods,  and  while  they  remain  in  his  hands 
for  sale,  a  new  sheriff  is  chosen,  he  who  begins  the  execution 
shall  go  on  with  it  and  sell  the  goods,  and  not  deliver  them  over 
[  •162  ]  to  the  new  sheriff,  who  is  the  officer  of  the  *Court.  The  reason 
is,  that  execution  is  one  entire  thing,  Year  Book,  84  Hen.  VI. 
pi.  36 ;  and,  therefore,  where  it  began  it  shall  end,  and  that  is 
the  reason  that  a  supersedeas  after  execution  begun  shall  not 
supersede  it  upon  error,  because  it  is  an  execution  from  the  first 
levying  of  the  goods,  and  not  like  the  case  of  an  extendi  facias, 
because  the  extent  is  only  a  seizure  into  the  King's  hands,  and 
there  must  be  another  award  of  the  Court,  namely,  a  liberate  to 
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deliver  them  over  to  the  plaintiff."  By  Holt,  Ch.  J. :  "  It  is  true,  gilks 
after  he  has  seized  goods  to  the  value  of  the  debt,  though  he  be  gbovbb. 
out  of  office,  yet  he  is  bound  to  make  sale  of  the  goods  and  to  make 
a  return ;  and  when  he  has  made  a  return  of  the  seizure  of  the 
goods,  and  that  they  remain  in  his  hands  for  want  of  buying, 
that  is  not  a  discharge  of  the  command  of  the  writ,  but  only  an 
excuse  that  he  has  not  the  money,  and  he  is  compellable  by  law 
to  bring  it  in ;  and  though  a  venditioni  exponas  does  lie,  yet  a  dis- 
tringas is  the  proper  remedy;  and  there  are  two  sorts  of  distringas 
nuper  vicecomitem,  before  mentioned,  Year  Book,  84  Hen.  VI.  pi.  86. 
The  one  a  distringas  to  the  new  sheriff  to  distrain  the  old  one, 
to  sell  the  goods  and  bring  the  money  into  Court;  the  other 
to  distrain  him  to  sell  et  denarios  inde  provenientes,  to  deliver  to 
the  new  sheriff  to  bring  into  Court.  Now,  if  a  distringas  lies  to 
the  new  sheriff  to  compel  the  old  sheriff  to  sell,  that  shews  the 
old  sheriff  has  an  authority  to  sell  by  virtue  of  the  former  writ ; 
and  that  which  commands  the  new  sheriff  to  distrain,  the  old 
one  to  sell  and  bring  in  the  money,  is  the  most  usual  (i).  Now 
then,  since  the  sheriff  is  compellable  to  sell,  having  seized  the 
goods,  what  should  hinder,  in  this  case,  that  he  should  not  sell, 
♦notwithstanding  the  plaintiff's  death ;  for  the  writ  is  as  forcible  [  •IBS  ] 
and  compellable  upon  him  to  levy  and  bring  in  the  money  as  if 
the  plaintiff  had  lived.  When  he  seizes  the  goods  by  virtue  of 
the  writ,  the  defendant  is  actually  discharged,  though  they  are  not 
sold,  for  the  plaintiff  must  depend  upon  his  execution,  and  rely 
upon  that ;  he  has  no  further  remedy  against  the  defendant,  but 
altogether  against  the  sheriff.  This  came  in  question  upon  an 
ejectment  brought  by  an  administrator  de  bonis  non ;  and  it  was 
held,  that  the  extent  was  void,  for  the  writ  was  abated,  and  no 
matter  whether  the  plaintiff  died  before  the  return  of  the  seizure 
or  after.  But  in  case  there  be  no  act  of  the  Court  to  be  done,  but 
an  elegit  sued  out,  which  commands  the  sheriff  to  deliver  the 
lands  extended  to  the  party ;  if,  there,  the  executor  or  adminis- 
trator die  after  the  inquisition  and  before  the  delivery,  in  that 
ease  the  death  of  the  plaintiff  shall  not  avoid  the  execution ; 
and  that  appears  by  the  case  of  Harrison  v.  Boivden,  though  not 
so  very  plain."  If  he  do  not  sell  between  the  teste  and  return 
(1)  Bafitell's  Entr.  164;  Thes.  Brev.  90. 
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Giles  of  the  distringas,  he  shall  forfeit  issues ;  and  after  goods  once 
Groveb.  seized,  no  writ  of  error  or  supersedeas  shall  stay  the  sale.  In 
Wilbraham  v.  Snow,  the  point  was,  that  the  sheriff  may  maintain 
trespass  or  trover  against  any  person  who  takes  away  goods 
which  he  has  seized  in  execution :  Mildmay  v.  Smith ;  and  by 
seizure  of  the  goods  in  execution,  the  sheriff  has  property  in 
them,  so  that  he  may  re-seize  them,  and  sell  when  he  is  out  of 
office  as  before.  In  the  case  of  a /./a.  there  is  no  further  act  to 
be  done.  Although  the  terms  of  the  writ  direct  the  sheriff  to 
bring  the  money  into  Court  to  render  to  the  plaintiff,  it  is  not 
necessary  he  should  do  so.    He  not  only  may  pay  it  over  himself 

[  •164  ]  to  the  plaintiff,  but  in  the  case  of  ^Parkinson  v.  Guildford,  it  is 
said,  an  action  of  debt  may  be  maintained  against  him  or  his 
executors  if  he  does  not  do  so  after  he  has  sold  the  goods.  It  is 
true  that  authorities  have  been  cited  on  the  other  side,  and 
amongst  others :  The  King  v.  Peck  (i).  In  that  case  a  fi.  fa, 
issued  out  of  the  Court  of  Common  Fleas  at  the  suit  of  Robart^ 
V.  Peck,  which  was  tested  8rd  of  April,  by  virtue  of  which  the 
sheriff  levied  the  goods,  &c.  but  before  the  sale  thereof;  or  the 
return  of  the  writ,  an  extent  came  to  the  sheriff  at  the  suit  of 
the  Crown,  to  levy  the  goods,  &c.  of  Feck,  tested  2nd  of  May. 
The  sheriff  returned  this  special  matter  on  the  fi.  fa.,  and  like- 
wise upon  the  extent,  into  the  Court  of  Exchequer,  on  which  it 
was  said,  that  Feck  had  possession  of  the  goods  the  30th  of 
April,  on  which  Mr.  A.  moved  to  quash  the  inquisition,  and 
Mr.  F.  moved  that  the  sheriff  might  amend  his  return.  Baron 
Frycb  was  for  quashing  the  inquisition,  which  being  found  by  a 
jury,  he  did  not  see  how  the  sheriff  could  amend  it.  The  Lord 
Chief  Baron  Bury  and  Baroa  Montague  were  of  opinion  the 
sheriff  might  amend  his  return,  and  an  order  was  made  for  that 
purpose,  which  was  what  the  sheriff  wanted  to  indemnify  him, 
in  case  anything  had  been  moved  against  him  in  the  Common 
Fleas  on  the  return  of  the  Ji.  fa.  There  is  a  note  in  that  case  in 
these  terms,  ''  Take  notice,  it  was  taken  for  granted,  that  though 
the  goods  were  levied  by  virtue  of  the  fi.  fa.  three  days  before 
the  teste  of  the  extent,  yet  there  was  no  bar  to  the  Crown ;  but 
quere,  if    they  had    been  sold,  for  then  execution  had  been 

(1)  Bunb.  8. 
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executed."     StringefeUow's  case  has  also  been  very  much  relied        Giles 
upon  on  this  part  of  the  case,  as  an  authority  on  the  part  of  the      gboveb. 
Crown.     That  case  is  thus  reported  in  Dyer,  67  b.     [The  learned 
Judge  here  quoted  the  facts  of  that  case :]   "And  it  was  *holden       [  *n5  ] 
in  the  Exchequer  for  law,  that  the  sheriff  should  be  amerced  if 
he  would  not  amend  his  return,  namely,  to  return  the  extent  into 
the  Exchequer  for  the  service  of  the  King's  debt ;  and  Justices 
TTat.t.  and  Bromlet  were  of  the  same  opinion,  because  the  property 
of  the  goods  and  land  was  not  in  Stringefellow  before  delivery  to 
him  by  the  writ  of  liberate.''    The  distinction,  however,  between 
that  case  and  the  case  of  a  Ji.  fa.  has  not  only  been  very  fully 
pointed  out  in  the  opinions  of  some  of  the  Judges  in  the  case  of 
Clerk  V.  Withers,  above  cited ;  but  is  also  very  pointedly  observed 
upon  by  Mr.  Baron  Wood,  in  the  case  now  in  judgment,  in 
8  Price,  814.    It  is,  that  the  extent  is  not  the  execution,  and 
gives  no  authority  to  the  sheriff  to  sell  or  deliver  oyer  to  the 
party  ;  it  merely  authorizes  the  sheriflf  to  seize  the  property,  but 
not  to  do  anything  with  it  until  the  liberate  issues,  which  is  in 
fact  the  execution.    The  Ji.  fa.  commands  the  sheriff  to  make  the 
money  of  the  goods.    No  further  authority  is  requisite  to  empower 
the  sheriff  to  sell  and  to  pay  the  money  over  to  the  plaintiff. 
This  distinction  is  also  shewn  in  Playne's  case,  in  Gro.  Eliz.  47. 
"A  lesaee  for  years  was  obliged  to  pay  his  rent.     In  debt  upon  it 
he  pleaded  that  the  lessor  was  bound  in  a  statute,  and  upon  that, 
an  extendi  facias  was  awarded  to  seize  the  lands  and  tenements 
of  the  lessor  into  the  Queen's  hands,  which  was  executed  accord- 
ingly, and  upon  that  a  liberate  was  awarded,  and  in  the  mean 
time  between  the  extendi  facias  returned  and  liberate  awarded, 
the  rent  was  incurred,  for  which  he  was  chargeable  to  the  Queen, 
and  demands  judgment."    The  opinion  of  the  whole  Court  was 
clear  to  the  contrary.    Before  the  liberate  awarded  nihil  operatur, 
for  he  remains  always  tenant  to  the  lessor,  and  chargeable  to 
him  for  his  rent ;  and  the  writ  before  is  but  of  form,  ♦when  it       [  'loe  ] 
speaks  of  the  seisin  into  the  Queen's  hands,  for  it  is  never  seen 
that  lands  were  seized  upon  that  writ.     So  that  here,  upon  an 
extendi  facias,  it  is  clearly  held  that  nothing  was  divested  out  of 
the  debtor  until  the  liberate.    In  SmaUcomb  v.  Cross  (i),  which  has 
(1)  1  Loid  Eay.  251. 
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GiLEB       been  cited  on  the  part  of  the  Grown,  there  is  the  following  note. 

Gboveb.  ''  1^  this  case,  Mr.  Northey  said,  arguendo ^  that  it  is  the  common 
practice  at  this  day,  that  if  ^fi.fa.  be  delivered,  and  the  goods 
appraised  and  sold,  and  the  writ  is  not  returned,  and  an  extent 
for  the  King  comes  out  of  the  Exchequer,  it  will  overreach  the 
former  sale ;  but,  per  curiam,  it  is  a  very  dangerous  practice." 
It  is,  however,  now  admitted,  that  the  sale  would  bar  the  Crown ; 
and  I  only  mention  this  note  to  shew  how  far  the  argument  has 
in  earlier  times  been  carried  in  support  of  the  alleged  rights  of 
the  Crown.  A  passage  at  the  end  of  the  case  of  The  Attorney- 
General  v.  Capell,  was  also  cited  on  the  other  side,  viz.  "  extents 
have  been  on  goods  actually  levied  by  virtue  of  a^./a.  and  in 
the  sheriff's  custody,  the  extent  coming  before  a  bill  of  sale  made, 
so  as  the  property  was  not  altered."  This  passage  does  not 
appear  to  be  part  of  the  judgment  of  the  Court  in  The  Attorney- 
General  v.  Capell,  in  which  the  question  was,  whether  the  extent 
was  too  late  coming  after  the  commission  of  bankruptcy  but 
before  the  assignment.  There  is  nothing  in  the  case  wanting,  or 
in  any  way  calling  for  the  inference,  which,  as  Mr.  Baron  Wood 
says,  in  his  judgment,  is  a  mere  gratis  dictum  of  the  reporter  of 
that  case. 

The  result  of  a  due  consideration  of  the  foregoing  cases  seems 
to  me  to  be,  that  the  property  is  altered,  and  the  Crown  barred 
by  the  levy  under  the^.  fa.    It  is  not  necessary  to  go  the  length 

[  *157  ]  of  shewing  that  *the  sheriff  has  the  general  property  in  the 
goods.  There  are  several  cases  which  shew,  that  where  the 
general  property  remains  in  the  debtor,  yet  if  another  has  any 
special  property  in  or  lien  upon  the  goods,  the  Crown  shall  not 
take  the  goods  but  subject  to  that  lien.  Thus,  an  equitable 
mortgage  which  binds  the  Crown,  and  against  which  the  Crown 
is  entitled  only  upon  satisfaction  of  the  lien  of  the  mortgagee  to 
its  full  extent :  Casperd  v.  The  Attorney-General :  or  the  lien  of  a 
factor,  who  has  accepted  bills  to  the  amount  of  the  value  of  the 
goods  consigned  to  him ;  Rex  v.  Lee :  or  of  a  wharfinger,  on  the 
goods  of  his  customer  in  his  possession  for  his  general  balance, 
which  has  been  decided  to  be  available  against  the  Crown :  Rex 
V.  Humphery  (i).  Mr.  West's  Treatise  on  Extents,  p.  98,  says,  the 
(1)  29  R.  R.  783  (1  M'CIeland  &  Younge,  173) 
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plaintiff  in  an  execution  may  be  said  to  have  an  interest  in  goods  Giles 
which  have  been  taken  under  his  execution,  the  goods  being  grover. 
under  the  custody  of  the  law,  and  the  sheriff  having  the  special 
property  in  them,  the  general  property  remaining  in  the  defen- 
dant under  the  execution.  But  it  is  said  that  that  rule  cannot 
apply  to  the  case  in  question,  because  at  any  time  before  sale, 
and  after  the  seizure,  the  debtor  may,  by  payment  of  the  debt, 
suspend  the  sale  and  stay  execution.  The  same  answer  would 
apply  to  the  case  of  the  factor,  wharfinger,  and  other  persons 
above  named,  in  all  which  the  debtor,  upon  payment  of  the  debt, 
regains  the  property. 

If  the  decision  on  this  part  of  the  case  is  in  favour  of  the 
plaintiff  in  error  the  remaining  question  will  not  arise,  but  if 
not,  I  am  of  opinion  that  the  stat.  88  Hen.  YIII.  c.  89,  s.  74, 
abridges  the  prerogative  process  of  the  Crown,  and  prevents 
it  from  taking  effect  in  this  case,  the  King's  suit  not  having  been 
taken  or  commenced,  or  process  awarded  at  his  suit  before 
^judgment  on  the  fi.  fa.  The  following  are  the  words  of  that  [  •iss  ] 
section :  ''  And  be  it  also  enacted  by  the  authority  aforesaid, 
that  if  any  suit  be  commenced  or  taken,  or  any  process  be 
hereafter  awarded  for  the  King,  for  the  recovery  of  any  of  the 
King's  debts,  that  then  the  same  suit  and  process  shall  be 
preferred  before  the  suit  of  any  person  or  persons,  and  that 
our  said  sovereign  lord  the  King,  his  heirs  and  successors,  shall 
have  first  execution,  so  that  the  King's  suit  be  commenced 
before  judgment  given  for  the  said  other  person  or  persons." 
Before  proceeding  to  the  further  consideration  of  this  part 
of  the  case,  I  should  call  your  Lordships'  attention  to  the  fact 
that,  in  the  present  case,  so  far  from  the  King's  suit  being  taken 
or  commenced,  or  process  awarded  before  the  judgment  was 
given  for  the  other  person,  the  debt  was  not  due  to  the  King  but 
to  the  debtor  of  the  King's  debtor,  and  was  not  put  on  the 
record  nntil  after  the  giving  the  judgment,  the  issuing  of  the 
fi*  /a.,  and  the  actual  seizure  of  the  goods  under  it.  In  the  case 
of  The  Attorney-General  v.  Andrew,  it  was  determined  by  all  the 
Court  that  the  statute  did  abridge  the  prerogative.  The  case 
was,  Sir  William  Harrison  acknowledged  two  judgments  in  debt 
to  one  Andrew,  upon  bond,  and  was  bound  to  one  Feilder  on 
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Giles       a  bond  bearing  date  before  the  judgments.    Feilder  assigned 
gboveb.      ^^s  ^^^^  to  ^^^  King,  Andrew  takes  out  execution  upon  his 
judgments,  viz.  two  elegits ;  by  one  he  has  the  moiety,  by  the 
other  the  other  moiety  of  Sir  W.  Harrison's  lands  extended. 
Then  process  issued  out  of  the  Exchequer  for  the  debt  assigned 
to  the  King,  and  the  principal  question  was,  whether  or  no  the 
King  should  be  preferred  in  this  case?    After  argument,  the 
Court,  in  Trinity  Term,  1656,  gave  judgment  for  defendant. 
Baron  Parker  said — '*.The  King  has  many  prerogatives,  pro  bono 
[  •169  ]      publico,  but  in  the  case  in  question,  the  statute  88  *Hen.  VIII. 
abridges  the  prerogative,  and  controls  the  common  law ;  affirma- 
tive statutes  do  not  alter  the  common  law,  but  negative  statutes 
do ;  and  here  is  a  negative  implied,  see  StringefeUow's  case,  in 
Dyer,  67  b ;  also  LasseVs  case,  in  Dyer,  864."     Baron  Nicholas 
agreed,  "before  the  statute  88  Hen.  VIII.  the  King  was  not 
bound,  but  the  statute  has  made  an  alteration,  though  it  sounds 
in  the  affirmative,  for  it  enacts  a  new  thing,  and  ita  quod  makes 
a  condition  precedent  and  a  limitation."    He  then  refers  to 
certain  authorities,  as  shewing  how  such   statutes  are  to  be 
expounded,  and  that  the  clause  would  else  be  idle.     Chief  Baron 
Steel — '*  The  subject's  title  is  prior  to  the  King's,   and  is 
executed  ;  the  words  of  the  statute  88  Hen.  VIII.  are  introduc- 
tive,  CeciVs  case  (i),  and  StringefeUow^s  case,  are  unanswerable." 
It  is  observable,  that  although  so  much  stress  is  laid  on  Stringe- 
fellow's  case  on  the  part  of  the  Crown  on  this  occasion,  Chief 
Baron  Steel  and  Baron  Parker,  in  the  above  case  of   The 
Attorney-General  v.  Andrew,  cite  it  as  being  conclusive  in  favour 
of  the  subject.     The  case  of  Uppom  v.  Sumner  (2),  is  precisely  the 
same  as  the  present.     Uppom,  the  plaintiff,  in  Easter  Term, 
17  Geo.  III.,  recovered  a  judgment  against  Cann  in  the  King's 
Bench,  in  debt,  for  1,020Z. ;  and  on  the  16th  of  April,  1777, 
sued  out  a  Ji.  fa,  returnable  on  Monday  next  after  the  morrow 
of  the  Ascension,  12th  of  May ;  a  warrant  on  which  was,  on  the 
18th  of  April,  delivered  to  the  officer,  who  on  the  same  day  took 
the  goods,  and  kept  possession  of  the  same  by  virtue  of  the 
warrant.     On  the  24th  of  April,  before  any  sale  of  the  goods,  an 
extent  was  sued  out,  and  delivered  to  the  sheriff,  against  the 
(1)  7  Co.  Eep.  18  b.  (2)  2  Bl.  1251,  1294. 
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goods  of  Cann,  to  levy  6211.  is.  9^.,  a  debt  to  the  King;  and  Giles 
a  warrant  was  on  the  Monday  delivered  to  the  *same  officer,  who  grovbb. 
then  had  the  goods  in  his  possession  under  the  former  warrant,  [  *160  ] 
and  who  two  days  after  had  the  goods  appraised,  and  on  the 
dOth  of  April  took  an  inquisition  on  the  extent,  the  plaintiff 
Uppom's  attorney  attending  and  putting  in  his  claim.  The 
goods  were  sold  on  the  28rd  of  May,  and  the  sheriff  being  called 
npon  by  Uppom  to  return  his  writ,  returned  nuUa  bona.  When 
the  cause  was  first  called  on,  the  plaintiff's  counsel  thought  they 
could  not  support  their  case,  and  accordingly  judgment  was 
given  without  argument.  It  was,  however,  afterwards  argued, 
and  after  time  to  consider,  Mr.  Justice  Gould  delivered  the 
unanimous  opinion  of  Chief  Justice  Db  Grey,  who  was  present 
at  the  argument  himself,  and  Justices  Blackstone  and  Nabes, 
that  in  this  case  the  extent  did  not  take  place  of  the  execution, 
the  King's  suit  being  commenced  after  the  judgment.  It  had 
been  contended  in  argument  by  Mr.  Serjeant  Orose,  who  after- 
wards was  one  of  the  Judges,  and  agreed  with  the  rest  of  the 
Court  in  the  judgment  in  Rarke  v.  DayreU,  that  the  statute 
33  Hen.  VIII.  only  restricts  the  prerogative  in  the  particular 
Revenue  Courts  erected  by  and  mentioned  in  that  Act.  But  in 
giving  judgment,  Mr.  Justice  Gould,  after  stating  the  particular 
parts  of  the  Act,  says,  about  seven  sections  only,  viz.  sections  50, 
74,  75,  76,  77,  78,  and  80,  contain  general  provisions,  extending 
to  all  the  King's  subjects,  and  are  applicable  to  all  the  King's 
Goorts,  as  well  as  to  the  courts  of  revenue,  where  the  subject 
of  them  falls  under  consideration.  Indeed,  he  says,  it  would 
have  been  absurd  to  have  one  law  prevail  in  the  King's  Bench 
and  Common  Pleas,  and  another  in  the  Exchequer  and  Duchy, 
with  regard  to  such  questions  as  the  present,  the  priority  of  the 
King's  debts  before  those  due  to  a  subject.  The  learned  Judge, 
after  stating  the  74th  section  *of  the  Act,  says,  "  the  former  [  'lei  ] 
part  of  this  clause  is  declaratory  of  the  old  prerogative  law,  the 
latter  is  a  new  restriction  of  it,  so  that  it  shall  not  take  place 
after  judgment  given  for  the  subject."  With  respect  to  the 
case,  Lechmere  v.  Thorougood,  upon  which  so  much  has  been 
said,  he  said,  "in  Lechmere  v.  Thorottgood,  it  appears  by 
Comberbach,  123,  and  3  Mod.  286,  that  first  Hebbebt,  and  then 
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Giles  Holt,  were  clearly  of  opinion,  that  after  execution  began,  but 
Gboveb.  iiot  completed,  (and  of  coarse  after  judgment  signed,)  the  King's 
extent  came  too  late."  This  case  is  a  little  obscure  from  its 
being  reported  only  piecemeal,  and  in  different  books,  but  with 
some  attention  it  will  be  found  to  be  clear  and  consistent ;  by 
reading  the  several  parts  of  it  in  order  of  time  as  they  occur ; 
viz.  the  pleadings,  2  Jac.  U.  (i);  first  argument,  4  Jac.  II.  (2); 
second  argument  and  judgment,  1  W.  &  M.  (s) ;  and  a  sub- 
sequent action  between  the  same  parties  in  effect  in  the 
Common  Pleas,  viz.  Lechmere  v.  Toplady{4,).  In  The  Attorney- 
General  v.  Andrew  (5),  it  was  held  by  the  Court  of  Exchequer, 
that  when  there  was  a  judgment  and  execution  by  elegit,  a  debt 
of  the  King  prior  to  the  judgment,  but  the  process  thereon  sued 
out  after,  it  should  be  postponed  to  the  judgment.  And  from 
these  authorities  Lord  Chief  Baron  Comyns,  in  his  Digests, 
collects  this  doctrine,  that  if  execution  be  upon  a  judgment 
against  the  debtor,  and  before  vetiditioni  exponas,  an  extent 
comes  at  the  King's  suit  (which  is  the  very  case  at  bar,)  those 
goods  cannot  be  taken  on  the  extent ;  and  this  opinion  is  also 
supported  by  Rex  v.  Dickinson  (6).  The  case  of  Rex  v.  Dickinson 
was  this :  A.  was  indebted  by  judgment  to  B.,  by  bond  to  C.  and 
[  •162  ]  D.,  and  by  simple  *contract  to  E.,  and  died.  E.  being  a  debtor 
to  the  King  caused  the  debt  due  to  him  to  be  seized  into  the 
King's  hands,  and  upon  this  a  scire  facias  issued  against 
Dickinson,  executor  of  A. ;  and  before  the  return  of  it,  C. 
and  D.,  the  bond  creditors,  obtained  judgment  ;  and  then 
Dickinson  pleaded  to  the  scLfa.  the  prior  and  the  subsequent  i 

judgment.  The  Attomey-Oeneral  demurred.  The  points  argued 
in  Hilary  Term,  1691,  were  first,  whether  the  subsequent 
judgment  should  be  preferred  to  the  King's  debt,  for  it  was 
admitted  that  the  preceding  judgment  should  be  preferred. 
The  second  is  unnecessary  to  state.  This  case  was  adjourned 
to  this  Term  (Easter,  4  W.  &  M.,  1692,)  when  it  was 
adjudged  for  the  King,  that  his  debt  should  be  preferred 
before  the  subsequent  judgment,  namely,  before  any  bond  (5) ; 

(1)  2  Vontr.  156.  (4)  2  Ventr.  169. 

(2)  3  Mod.  236.  (5)  Hardr.  23. 

(3)  Comb.  123,  1  Show.  12.  (6)  Parker,  262. 
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bnt  a  precedent  judgment  should  be  preferred  before  it,  upon  the  Giles 
words  of  the  26th  s.,  83  Hen.  VIII.  c.  89.  "  So  always  that  the  gbovbb. 
King's  suit  be  taken  and  commenced,  or  process  awarded  for 
the  debt  of  the  King,  before  judgment  given  for  the  other 
persons."  In  Rorke  v.  DayreU  (i),  the  plaintiff  sued  out  a  Ji.fa. 
returnable  on  12th  January,  1788.  The  writ  was  delivered  on 
the  7th  January  to  the  sheriff,  who  on  the  8th  seized  the  goods. 
Before  the  sale,  namely,  on  the  11th,  a  writ  of  extent  issued 
tested  on  that  day,  and  on  the  12th  it  was  delivered  to  the 
sheriff,  who  acted  under  the  extent,  and  returned  nvUa  bona 
to  the  fi.  fa.  The  case  was  argued  on  the  statute  of  the 
38  Hen.  VIII.  c.  89,  s.  74.  The  Court  were  unanimously  of 
opinion  that  the  extent  came  too  late.  Lord  Kenton  states — 
"Where  the  King  and  a  subject  stand  in  equal  degree,  there 
is  no. doubt  but  that  the  King's  prerogative  must  prevail,  and 
therefore,  where  the  property  of  the  goods  remains  in  the 
*Eing's  debtor  at  the  time,  and  an  execution  at  the  suit  of  the  [  *163  ] 
King  and  another  at  the  instance  of  the  subject  are  sued 
out,  the  former  will  be  preferred.  On  this  principle  the  case 
of  Rex  V.  Cotton  (2),  proceeded :  that  was  not  the  case  of  an 
execution,  but  a  distress ;  the  goods  taken  were  in  cvstodia  legis, 
as  a  pledge  to  answer  the  demand  of  the  landlord,  and  the 
property  in  the  goods  was  not  divested  out  of  the  tenant.  Now, 
in  this  case,  the  sheriff  had  actually  seized  the  goods  under  the 
plaintiff's  writ  of  execution ;  and  an  execution  once  begun  shall 
proceed;  it  shall  not  stop  on  the  issuing  a  commission  of 
bankrupt  against  the  debtor;  and  in  this  respect,  I  know  no 
distinction  between  the  case  of  the  Grown  and  that  of  a  subject. 
As  to  the  stat.  38  Hen.  VIII.  c.  39,  s.  74,  either  it  did  or  it  did 
not  give  some  new  privilege  to  the  Crown.  If  the  counsel  for 
the  Grown  contend  that  it  did,  they  must  take  the  word 
^execution'  as  referring  to  personal  chattels,  and  then  the 
words  are  against  the  King,  because  here  there  was  a  judgment 
by  the  plaintiff.  If  it  did  not  introduce  some  new  benefit,  then 
the  Crown  must  be  referred  to  its  ancient  prerogative,  which 
only  extends  to  the  case  I  stated  at  first,  namely,  when  the  King 
and  a  subject  stand  in  equal  degree,  and  the  property  is  not 
(1)  2  E.  E.  417;  4  E.  E.  Tret.  vii.  (4T.  B.  402).  (2)  Parker,  112. 
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Giles       altered,  then  the  former  shall  prevail.    With  respect  to  what 

Oboveb.  is  supposed  to  have  been  said  by  Lord  Mansfield  in  Cooper 
V.  Chitty,  of  Gomberbach  having  mistaken  Lord  Holt's  opinion 
in  Lechmere  v.  Thorougood,  it  is  as  probable  that  the  report 
of  that  observation  is  mis-stated."  Justice  Ashhurst  says, 
**  The  case  of  Uppom  v.  Sumner  certainly  underwent  a  great 
deal  of  consideration  before    it    was  decided  ;    all   the   prior 

[  'iw  ]  authorities  were  thoroughly  examined  at  that  time.  *Unless, 
therefore,  it  could  be  shewn  that  the  case  proceeded  upon 
wrong  principles,  it  ought  to  govern  the  present.  The  words 
of  the  stat.  Hen.  VIII.  are  clear  and  decisive,  that  the 
King's  suit  shall  be  preferred  to .  that  of  any  other  person. 
So  always  that  the  King's  suit  be  taken  or  commenced,  or 
process  awarded  before  judgment  be  given  for  the  said  other 
persons.  Now  this  Act  of  Parliament  gave  a  new  prerogative  to 
the  King  in  various  instances  which  he  had  not  had  before  ;  by 
that  he  is  enabled  to  issue  immediate  execution  in  cases  which  he 
could  not  before,  for  before  he  had  only  a  right  to  such  execution 
when  the  debt  was  upon  record.  And  as  this  was  a  new 
prerogative,  the  Legislature  had  a  right  to  restrain  him ;  and 
they  have  in  express  terms  restrained  him  where  the  subject's 
judgment  is  prior  to  the  inception  of  the  King's  execution." 
Mr.  Justice  Bulleb  says,  ''This  case  arises  on  the  stat.  88 
Hen.  VIII.,  for  previous  to  that  Act  the  Crown  could  not  issue 
immediate  execution  on  a  bond  debt.  Though  the  cases  that 
have  already  happened  on  this  statute  shew  that  the  Act  is  not 
to  be  confined  to  bond  debts  only,  but  thatj  it  extends  to  all 
debts  and  executions.  It  is  so  stated,  in  express  terms,  by 
Lord  Coke,  in  Sir  T.  CeciVs  case(i).  If  this  Act  of  Parliament 
be  restrictive  on  the  Crown,  it  goes  a  great  way  to  determine 
this  question,  for  if  it  be,  it  expressly  requires  that  the  King's 
suit  shall  be  commenced  before  judgment  is  given  for  the 
subject.  Now  that  was  expressly  decided  in  the  case  in  Hardres, 
where  the  whole  Court  were  of  opinion,  that  the  statute  does 
abridge  the  King's  prerogative.  And  there  Chief  Baron  Steel 
said,  '  the  subject's  title  is  prior  to  the  King's,  and  is  executed.' 

[  'les  ]       On  this  ground,  I  put  the  question  to  the  *counsel  in  argument, 

(1)  7  Co,  Eep.  18  b. 
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'What  effect  a  judgment  obtained  by  a  subject  would  have,  Giles 
where  he  lay  by  till'  the  King's  extent  was  executed.*  I  am  groveb, 
inclined  to  think,  that  in  such  a  case  the  execution  by  a  subject 
would  be  postponed ;  but  it  is  not  necessary  to  decide  that  point 
in  the  present  case.  As  to  the  effect  of  the  statute  83  Hen.  Yin. 
c.  39,  it  is  impossible  to  have  a  more  direct  authority  for  the 
restriction  on  the  King's  prerogative  than  in  7  Bep.  19  b,  where 
it  is  said,  '  The  Act  hath  given  a  benefit  and  advantage  to  the 
King ;  first,  in  making  every  bond  made  to  the  King  in  nature 
of  a  statute  staple ;  secondly,  in  giving  remedy  to  the  King 
himself  for  obligations  made  to  others  to  his  use;  thirdly,  to 
recover  costs  and  damages ;  fourthly,  in  suing  of  execution  for 
all  his  debts ;  fifthly,  in  charging  the  issue  in  tail,  and  the  heir 
who  hath  the  land  of  the  gift  of  his  ancestor ; '  and,  therefore, 
it  was  the  intent  of  the  Act,  to  gratify  the  subject,  and  where  a 
new  provision  was  made  for  the  levying  of  the  King's  debts  in 
a  more  speedy  and  beneficial  manner  than  the  King  had  before, 
the  subject  also  should  have  some  new  benefit  which  he  had  not 
before.  Now  that  new  benefit  was,  to  give  him  a  preference  in 
cases  where  his  judgment  was  obtained  before  the  extent  of  the 
King  issued."  Mr.  Justice  Grose  says,  "the  simple  question  is 
this,  whether  the  King's  right  of  issuing  an  extent  upon  a  bond, 
supersedes  a  prior  judgment  of  a  subject.  If  the  Crown  have 
such  a  right,  it  must  arise  upon  the  statute  of  33  Hen.  VIII. 
c.  89,  8.  74(1).  Now  the  words  of  this  clause  in  the  Act  are 
extremely  pointed  to  shew,  first,  what  the  King's  prerogative 
was  before ;  secondly,  how  far  the  prerogative  was  intended  to 
be  assisted  in  these  cases,  and  how  far  to  be  limited.  But  it  is 
aaid,  *that  *  execution '  in  this  Act  was  intended  only  to  affect  [  •166  ] 
lands.  But  there  is  no  reason  why  it  should  be  so  confined ; 
it  must  mean  every  kind  of  execution  to  which  the  King  was 
entitled  before  the  passing  of  this  Act,  otherwise  the  King  would 
be  bound  in  cases  where  he  had  a  prerogative  before.  Thus, 
this  case  stands  on  the  words  of  this  statute.  The  authorities 
also  are  decisive ;  first,  the  case  in  Hardres  is  very  pointed ;  and 
there  it  was  not  even  hinted  that  execution  in  this  Act  ought  to 
be  confined  to  an  execution  against  land.  Then  came  the  case 
(1)  Gilb.  Hiat.  Exch.  165. 
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Giles  of  Rex  v.  Dickinson,  and  Lord  Chief  Baron  Comyns  (i)  drew  this 
Gboveh.  conclusion  from  the  cases,  that,  if  execution  be  upon  a  judgment 
against  the  King's  debtor,  and  before  a  venditioni  exponas,  an 
extent  comes  at  the  King's  suit  those  goods  cannot  be  taken  on 
the  extent.  Therefore  as  well  on  the  decisions  as  on  the  con- 
struction of  the  statute  88  Hen.  YIII.,  the  plaintiff  is  entitled  to 
recover."  After  the  decision  of  these  two  cases  of  Uppoin  v. 
Sumner,  and  Rorke  v.  DayreU,  come  the  case  of  Rex  v.  Wells 
and  AUnutt,  in  the  Court  of  Exchequer,  which  ad  to  the  point  upon 
which  the  Court  delivers  their  judgment,  for  there  was  another 
upon  which  the  case  might  have  been  put,  was  precisely  similar 
to  the  present.  The  Court  of  Exchequer  gave  judgment  for  the 
Crown ;  and  such  has  been  the  practice  of  that  Court  ever  since. 
That  case,  however,  was  principally  founded  upon  the  case 
of  Rex  V.  Cotton.  The  principle  on  which  that  case  was  decided, 
being  stated  in  the  judgment  of  the  Lobd  Chief  Baron  in  Rex 
V.  Wells  and  Allnutt,  to  be,  that  if  the  King's  execution  bore  teste 
before  the  property  was  altered,  it  bound  that  property.  The 
case,  however,  of  Rex  v.  Cotton  arose  upon  a  distress,  and  not 
upon  an  execution,  which  I  apprehend,  and  it  is  so  stated  by 
[  •167  ]  Lord  *Kenyon  in  his  judgment  of  Rorke  v.  DayreU,  makes  a 
material  difference  ;  the  sheriff,  in  the  case  of  seizure  under  an 
execution,  having  in  my  judgment  at  least  a  special  property  in 
the  goods.  In  the  case  of  Rex  v.  WeUs  and  Allnutt,  the  Lord 
Chief  Baron  relied  much  on  StringefeUow's  case,  the  difference 
between  which  and  the  present  case  I  have  already  pointed  out, 
viz.  that  in  that  case,  the  liberate  is  the  execution,  and  was  not 
issued  until  after  the  issuing  of  the  Crown  process.  The  question 
was  afterwards  brought  before  the  King's  Bench,  in  Thurston  v. 
Mills  {2),  and  twice  argued,  and  the  Court  were  prepared  to  give 
their  judgment ;  but  on  the  day  on  which  it  was  to  have  been 
given,  they  suggested  a  doubt  as  to  the  form  of  the  action,  and 
directed  a  third  argument  upon  that  point  only,  upon  which  they 
gave  their  judgment  against  the  plaintiff.  What  the  judgment 
was  which  the  Court  were  prepared  to  give  upon  the  general 
question,  it  is  impossible  to  say.  It  is  not  probable  that  it  was 
in  favour  of  the  defendant,  or  at  least  unanimously  so,  for  if  so, 
(1)  2  Com.  Dig.  538,  648;  G.  8.  (2)  16  East,  254. 
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they  would  probably  have  pnt  the  qnestlon  at  rest  for  ever.  gilbb 
It  is  not  likely  the  Court  would  have  raised  another  question,  gbovbb. 
and  have  given  their  judgment  upon  the  question  so  newly 
raised.  With  respect  to  the  observation  which  has  been  made, 
that  if  the  statute  were  to  be  construed  literally,  the  Crown 
would  be  in  a  worse  situation  than  the  subject,  if  the  King's  suit 
must  be  commenced  before  judgment  given  for  the  subject; 
for  then,  if  the  subject's  judgments  be  first,  he  would  have 
preference,  though  his  execution  were  last,  which  is  not  the 
case  even  between  subject  and  subject.  I  apprehend  the  true 
answer  to  that  observation  is,  what  was  suggested  by  Mr.  Justice 
BuLLEB,  in  his  judgment  on  Rorke  v.  Dayrell.  He  thought  it 
unnecessary  to  decide  on  that  ^particular  case,  viz.  that  in  case  [  *168  ] 
of  a  laclies  or  delay  on  the  part  of  the  subject,  his  execution 
would  be  postponed.  I  believe,  by  looking  to  the  writ  of  extent 
itself,  it  will  appear  by  the  terms  of  it  that  it  is  issued  by  virtue 
of  this  statute.  Without  trespassing  further,  therefore,  upon 
your  Lordships'  time,  my  humble  answers  to  your  Lordships' 
questions  are,  first,  that  this  writ  of  extent  shall  not  be  executed 
by  the  sheriff  by  extending  the  same  goods,  seizing  them  into  the 
King's  hands,  and  selling  them  to  satisfy  the  Crown  debt,  without 
regard  to  the  writ  ot  fieri  facias,  under  which  he  had  at  first  seized 
them ;  and  secondly,  that  all  other  things  remaining  the  same,  it 
makes  no  difference  whether  the  extent  was  in  chief  or  in  aid. 

LiTTLBDALE,  J.  [gavo  a  judgment,  arriving  at  the  same  result 
and  upon  somewhat  similar  arguments,  with  the  judgment  of 
Mr.  Justice  Gaselee.] 

BAlIiBT,  B.:  [189] 

The  question  proposed  for  the  consideration  of  the  Judges  is 
in  substance  this^  whether,  if  the  sheriff  has  seized  the  goods  of 
a  debtor  under  a  fieri  facias,  and  those  goods  remaui  unsold  in 
the  sheriff's  hands,  they  are  liable  to  an  extent  of  the  Crown, 
tested  after  such  seizure,  and  may  be  seized  and  sold  to  satisfy 
the  Crown's  debts,  without  regard  to  the  writ  of  fieri  facias  f  and 
I  am  of  opinion  that  they  are  so  liable.  The  writ  of  extent  directs 
the  sheriff  to  inquire  what  goods  and  chattels  the  King's  debtor. 
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OiLjEB  againBt  whom  it  issued,  had  in  his  bailiwick  at  the  time  it 
Gbovsb.  issued,  and  to  take  and  seize  the  same  into  his  hands,  there  to 
remain  until  the  King's  debt  bo  satisfied.  The  question  then 
is,  whether,  by  the  seizure  under  Sk  fieri  facias,  the  goods  so  seized 
cease,  as  against  the  Crown,  to  any  and  what  extent  to  be  the 
goods  and  chattels  of  the  debtor,  or  whether  the  Crown  is  not 
entitled  to  treat  them  as  the  goods  and  chattels  of  the  debtor, 
to  all  intents  and  purposes,  and  to  the  same  extent,  as  if  there 
had  been  no  seizure  under  the  fieri  facias  ? 

♦  ♦  »  *  ♦ 

[  198  ]  Considering  that  the  property  in  goods  is  not  altered  merely  by 

a  seizure  under  s,  fieri  facias ;  considering  that  83  Hen.  VIII. 
c.  89,  s.  74,  does  not  apply  to  the  case  of  conflicting  executions 
between  the  Crown  and  a  subject,  where  the  Crown's  extent  is 
issued  while  the  goods  are  in  the  hands  of  the  sheriff  under  a 
fieri  facias,  at  the  suit  of  a  subject ;  considering,  according  to 
Lord  Chief  Justice  Treby's  note  in  Dyer,  67  b,  this  very  point  is 

[  *id9  ]  described  as  acted  upon  in  24  Eliz.  (1582) ;  considering  *that 
DoDDBiDOE,  J.  lays  it  down  as  clear  law,  20  Jac.  I.  (1624) ;  and 
that  it  is  noticed  as  such  in  1686  and  1697,  in  Tlie  Attorney- 
General  v.  Capell  (i),  and  SmaUcomb  v.  Buckingham  (2) ;  considering 
Bunbury's  note  upon  the  point,  1716,  in  Rex  v.  Peck ;  that  Lord 
Chief  Baron  Gilbert  refers  to  it  as  settled  and  indisputable,  in 
his  Exchequer  Treatise ;  that  Lord  Chief  Baron  Parker  considers 
it  as  law  in  his  elaborate  judgment  in  Rex  v.  Cotton ;  and  that  it 
has  since  been  solemnly  decided  in  Rex  v.  Peckham,  or  Rex  v. 
WeUs  and  AUnutt,  and  acted  upon  in  Rex  v.  Sloper  and  Allen  ,- 
considering  that  33  Hen.  YIII.  is  never  mentioned  as  bearing  upon 
the  point  until  Uppom  v.  Sumner,  and  is  shewn  to  be  inapplicable 
by  Rex  v.  Peckham;  considering  the  analogy  furnished  by 
Stringefellow's  case,  by  Rex  v.  Dale,  and  Rex  v.  Cotton,  in  cases 
of  distress ;  and  by  The  Attorney-General  v.  Capell,  and  The 
Attorney-General  v.  Hanbiiry,  and  Brassey  v.  Dawson,  in  cases  of 
bankruptcy :  I  am  of  opinion,  that  if  the  sheriff  seizes  goods 
under  Sk  fieri  facias  at  the  suit  of  a  subject,  and  if,  while  the  goods 
he  seized  remain  in  his  hands,  an  extent  issues  at  the  suit  of  the 
Crown,  those  goods  are  liable  to  the  Crown's  extent.  Upon  the 
(1)  2  Show.  481.  (2)  5  Mod.  376. 
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second  qnestion,  **  does  it  make  any  difference  whether  the  writ       Giles 
of  extent  was  in  chief  or  in  aid  ?  "  I  am  of  opinion,  it  does  not.      grover. 
The  Attomey-Oeneral  v.  Capell  was  an  extent  in  aid. 

TiNDAL,  Ch.  J.  : 

The  questions  proposed  by  your  Lordships  have  been  so  often 
adverted  to  by  the  learned  Judges  who  have  preceded  me  in 
delivering  their  opinions,  that  it  is  altogether  unnecessary  to  refer 
to  them.  I  shall  content  myself  therefore  with  saying  that,  upon 
the  first  question  proposed  by  your  Lordships,  I  agree  in  opinion 
with  the  ^majority  of  the  Judges,  that  the  extent  in  aid,  tested  [  *200  ] 
and  delivered  to  the  sheriff  after  the  seizure  by  the  sheriff  under 
the  Ji.  fa.  J  but  before  the  sale  under  such  writ,  is,  by  law,  to  be 
first  executed  by  the  sheriff,  without  regard  to  the  writ  oifi.fa. 
*  ♦  ♦  *  ♦ 

Upon  the  second  question  proposed  by  your  Lordships,  I  shall       [  216  ] 
say  no  more  than  that  it  appears  to  me  to  make  no  difference 
whether  the  extent  is  an  extent  in  aid  or  an  immediate  extent  at 
the  suit  of  the  Crown ;  all  the  authorities  agreeing  that  the  same 
privileges  extend  to  the  one  which  belong  to  the  other. 

I  have  the  authority  of  Mr.  Justice  Fare,  who  is  unavoidably 
absent  on  this  occasion,  to  express  his  entire  concurrence  with  the 
opinion  formed  by  the  majority  of  his  Majesty's  Judges. 

Lord  Tentebden  : 

My  Lords,  in  the  case  between  Daniel  Giles,  the  late  sheriff  of 
the  county  of  Hertford,  plaintiff  in  error,  and  Harry  Grover  and 
James  Pollard,  defendants  in  error,  which  was  argued  some  time 
ago  before  your  Lordships,  the  learned  Judges  have  given  their 
answers  to  certain  questions  that  were  proposed  to  them  by  the 
House.  By  these  answers  a  very  great  majority  of  the  Judges 
coincided  in  that  opinion  upon  which  I  propose  to  submit  to  your 
Lordships  that  the  judgment  of  the  Court  of  Exchequer  should 
be  affirmed,  two  only  being  of  a  different  opinion.  The  case  may 
be  shortly  stated  thus :  An  execution  having  issued  at  the  suit  of 
a  sabject,  the  sheriff  took  possession  of  the  goods  of  the  debtor, 
bat  before  he  made  any  disposition  of  those  *goods  by  bill  of  sale  [  *217  ] 
to  the  creditor,  or  in  any  other  way,  an  extent  came  at  the  suit  of 
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GiLsB  the  Crown:  and  the  question  is,  whether  an  extent  thus  coming 
gboveb.  ckt  the  suit  of  the  Crown,  while  the  goods  remain  in  the  hands  of 
the  sheriff,  is  to  be  preferred  to  the  execution  taken  out  by  the 
subject.  The  majority  of  the  Judges  on  the  question  proposed 
are  of  opinion  in  the  affirmative,  namely,  that  the  Crown's  extent 
should  be  preferred.  It  is  in  conformity  with  that  opinion,  in 
which  I  most  heartily  concur,  and  have  long  entertained — for  the 
subject  is  by  no  means  new  in  the  courts  of  justice — that  I  shall 
take  the  liberty  of  delivering  my  opinion,  that  the  judgment  of  the 
Court  of  Exchequer  should  be  affirmed. 

As  I  have  already  stated,  the  question  has  arisen  more  than 
once  in  courts  of  law ;  and  there  are  two  recorded  decisions,  in 
two  cases  so  often  alluded  to,  upon  the  subject,  one,  the  case  of 
Uppom  V.  Sumner,  decided  in  the  Common  Pleas  several  years  ago; 
and  the  other,  the  case  of  Rorke  v.  DayreUy  decided  in  the  Court 
of  King's  Bench,  after  the  determination  of  the  other  case.  Not 
to  notice  the  prior  decisions  in  the  Court  of  Exchequer,  it  may 
be  sufficient  for  the  present  to  say,  that  there  have,  since  the  last 
of  them,  namely,  the  decision  of  Rorke  v.  Dayrell,  by  the  Court 
•^  of  King's  Bench,  been  two  or  three  in  the  Court  of  Exchequer  to 
the  contrary  of  those  two  prior  decisions. 

Your  Lordships  well  know  that  the  Barons  of  the  Court  of 
Exchequer  are  very  peculiarly  conversant  with  the  revenue  of  the 
Crown.  It  is  their  peculiar  duty  to  attend  to  and  enforce  the 
rights  of  the  Crown  against  the  subject  as  connected  with  that 
revenue. 

The  two  cases  which  are  reported,  and  which  are  against  the 
[  ♦218  ]  rights  of  the  Crown,  appear  to  have  proceeded  *upon  two  grounds  ; 
one  ground  was,  that  by  the  seizure  of  the  sheriff  the  property  of 
the  goods  was  divested  out  of  the  debtor;  another  ground  was, 
that,  according  to  the  true  interpretation  of  the  statute  passed  in 
the  time  of  Henry  VIII.  the  execution  of  the  Crown  was  not  to  be 
preferred. 

Now,  with  regard  to  the  first  point,  namely,  the  supposition 
that  the  property  was  divested  out  of  the  debtor  by  the  seizure  of 
the  goods,  by  the  act  of  the  sheriff  in  seizing  the  goods,  it  appears 
to  me,  upon  due  consideration,  and  so  the  majority  of  the  Judges 
thought,  that  the  proposition  could  not  be  maintained.    Property 


TOL.  xxxvi.J      1882.    H.  L.     1  CL.  &  FIN.  218—219.  107 

cannot  be  divested  out  of  one  person  without  bein^  vested  in  Gilbs 
another  ;  and  it  is  impossible  to  say  in  whom  the  property  does  grovsb. 
become  vested,  if  the  investment  be  taken  out  of  the  debtor.  It 
has  been  argued  that  the  property  is  vested  in  the  sheriff,  because 
there  are  authorities  to  shew  that  the  sheriff,  if  the  property  be 
taken  out  of  his  hands,  may  maintain  an  action  of  trover  against 
the  wrong-doer.  These  actions  are  maintainable  upon  a  ground 
perfectly  distinct  from  the  right  of  property,  they  are  maintainable 
upon  the  ground  of  possession ;  any  man  in  possession  of  goods, 
whether  as  the  bailee  or  otherwise,  may  in  his  own  name  maintain 
an  action  against  any  party  who  shall  deprive  him  of  the  posses- 
sion. The  power,  therefore,  of  bringing  an  action  of  this  kind 
does  by  no  means  prove  that  the  property  is  in  the  sheriff. 

It  has  been  supposed  by  some  that  the  property  is  in  the 
judgment-creditor ;  but  it  is  perfectly  clear,  upon  consideration 
of  the  subject,  that  the  judgment-creditor  has  no  property  in  the 
goods  while  they  remain  in  the  hands  of  the  sheriff.  If  the 
sheriff  executes  the  process  of  the  Court,  and  makes  a  bill  of  sale 
to  the  plaintiff  in  the  action,  then  the  judgment-creditor  ^obtains  [  *219  ] 
the  property ;  but  until  that  is  done,  while  the  goods  are  in 
the  possession  of  the  sheriff,  they  are  in  the  custody  of  the  law, 
but  still  remain  the  property  of  the  debtor  to  whom  they  originally 
belonged.  If  the  property  were  divested  some  ceremony  would  be 
necessary  to  revest  it ;  but  there  is  no  such  ceremony.  If  the 
debtor  pays  the  money  to  the  sheriff,  the  sheriff  withdraws ;  he 
executes  no  conveyance;  he  does  not  even  go  through  any 
ceremony  ;  but  all  he  does  is  to  withdraw,  and  leave  the  goods 
where  they  were.  It  appears  to  me,  therefore,  that  putting  the 
case  shortly  upon  that  ground  of  a  supposed  divesting  of  the 
property,  it  can  by  no  means  sustain  the  two  cases  which  I  have 
referred  to,  and  which  were  decided  against  the  right  of  the 
Crown. 

It  remains  to  consider  the  effect  of  the  statute  upon  which  so 
much  reliance  was  placed.  That  was  the  statute  passed  in  the 
reign  of  Henry  VIII. ;  and  upon  the  first  view  of  it,  considering 
that  statute  by  itself,  and  without  regard  to  the  state  of  the  law 
as  it  previously  existed,  it  might  seem  that  the  argutnent  founded 
upon  it  was  correct.    By  that  statute  it  is  enacted,  ''  That  if  any 
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Giles  suit  be  commenced,  or  any  process  be  hereafter  awarded,  for  the 
Obover.  recovery  of  any  of  the  King's  debts,  the  same  suit  and  process 
shall  be  preferred  before  the  suit  of  any  person  or  persons,  and 
the  King,  his  heirs  and  successors,  shall  have  frst  execution 
against  any  defendant  or  defendants  of  and  for  his  said  debts, 
before  any  other  person  or  persons ;  so  always  that  the  King's 
suit  be  taken  and  commenced,  or  process  awarded,  for  the  said 
debt,  at  the  King's  suit,  before  judgment  given  for  the  said  other 
person  or  persons." 

As  I  have  already  intimated,  if  that  statute  were  read  without 
[  *220  ]  regard  to  the  state  of  the  law  as  it  existed  *at  that  time,  it  certainly 
would  furnish  an  argument  against  the  right  of  the  Grown ;  but 
that  Act  of  Parliament,  like  every  other,  is  to  be  construed  with 
regard  to  the  state  of  the  law  as  it  previously  existed ;  and.  so 
construing  that  statute,  it  will  be  found  not  to  apply  to  a  case 
like  the  present. 

By  the  common  law,  the  King  had  a  right  of  preventing  any 
subject  from  suing  any  of  his  debtors ;  it  was  the  practice,  and  it 
was  a  right  which  was  sometimes  exercised,  of  granting  to  those 
who  were  his  debtors  a  protection,  which  prevented  any  of  his 
subjects  from  bringing  any  suit  against  them.  Thus  the  law 
stood  until  an  Act  of  Parliament  passed,  which  I  shall  draw  your 
Lordships'  attention  to,  namely,  the  statute  of  the  25  Edw.  Ill* 
c.  19.  That  statute  shews  what  the  law  was  before  it  was  passed, 
and  introduces  an  alteration  in  favour  of  the  suitor ;  and  it  is  in 
these  terms :  ''  Forasmuch  as  our  lord  the  King  hath  made  before 
this  time  protections  to  divers  people  which  were  bounden  to  him 
in  some  manner  of  debt,  that  they  should  not  be  impleaded  of  the 
debts  which  they  owed  to  others  till  they  had  made  satisfaction  to 
our  lord  the  King  of  that  which  to  him  was  due  by  them  by 
reason  of  his  prerogative  ;  and  so  during  such  protections  no  man 
hath  dared  to  implead  such  debtors."  Your  Lordships  will 
observe  that  the  preamble  recites  the  law  to  be  as  I  have  stated 
it,  namely,  that  the  King  by  his  protection  was  in  the  practice 
and  had  a  right  to  prevent  any  person  from  commencing  any  suit 
against  his  debtor;  then  it  goes  on  to  enact,  "  It  is  accorded  and 
assented,  that  notwithstanding  such  protections,  the  parties  which 
have  actions  against  their  debtors  shall  be  answered  in  the  King's 
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Court  by  the  debtors ;  and  if  judgment  be  thereupon  giveii  for  Giles 
the  plaintiff  or  demandant,  the  execution  *of  the  same  judgment  Trover. 
shall  be  put  in  suspense  till  satisfaction  be  made  to  the  King  of  [  *22i  ] 
his  debt.  And  if  the  creditors  will  undertake  for  the  King's  debt, 
they  shall  be  thereunto  received,  and  moreover  shall  have 
execution  against  their  debtors  of  the  debt  due  to  them,  and  also 
shall  recover  against  them  as  much  as  they  shall  pay  to  the  King 
for  them."  This  statute  therefore  so  altered  the  law  as  that  it 
enables  the  subject  to  bring  an  action  against  his  debtor,  although 
he  be  a  debtor  to  the  Crown,  which  before  he  could  not  do  ;  but 
nevertheless  it  prevents  him  from  taking  out  execution  unless  he 
first  satisfies  the  debt  of  the  Crown.  This  was  the  state  of  the 
law  before  the  passing  of  the. statute  to  which  I  have  referred, 
namely,  the  statute  of  33  Hen.  YIII.  The  subject  might  com- 
mence an  action,  and  might  have  proceeded  even  to  judgment, 
but  could  have  no  execution  without  satisfying  the  King's  debt. 
All,  therefore,  that  the  statute  of  Hen.  VIH.  does,  is  to  allow  a 
party  to  have  execution  without  satisfying  that  debt ;  it  authorizes 
hun  to  take  out  his  writ,  but  does  not  apply  to  a  case  in  which 
there  are  conflicting  executions,  which  is  the  case  in  questiop. 
If  it  should  be  taken  literally,  that  the  King  should  not  have 
execution  unless  his  suit  were  commenced  before  a  judgment 
given  for  the  subject,  the  consequence  would  be,  that  the 
subject  might  obtain  judgment  against  the  King's  debtor,  and 
forbear  taking  out  execution  for  a  considerable  length  of  time, 
and  during  all  that  time  prevent  the  Crown  from  recovering  its 
debt  by  taking  out  execution ;  that  would  be  open  to  collusion  on 
the  pari  of  the  subject,  and  operate  to  the  great  prejudice  of  the 
King's  revenue  and  his  rights.  I  am  therefore  of  opinion,  that 
the  true  effect  of  this  statute  is  to  allow  the  subject  to  obtain 
^judgment,  and  even  to  sue  out  execution,  without  first  making  [  '222  ] 
satisfaction  to  the  King ;  but,  nevertheless,  to  leave  the  law  in  all 
other  respects  as  it  stood  before ;  namely,  if  the  King's  execution 
comes  while  the  goods  remain  the  property  of  the  debtor — and,  as 
I  have  already  stated,  my  opinion  is,  that  they  do  remain  the 
property  of  the  debtor,  although  they  be  taken  possession  of  by 
the  sheriff — the  King's  execution  shall  prevail.  The  contrary  of 
that  has  been  decided  in  the  two  cases  of  Uppom  v.  Sumner,  and 


110  1832.    H.  L.     1  CL.  &  FIN.  222—228.  [b.r. 


GiLBs  Rorke  v.  DayreU ;  but  there  are  two  or  three  decisions  of  the 
Gbovkb,  Court  of  Exchequer  in  accordance  with  my  view  of  the  subject. 
I  do  not  know  that  it  is  necessary  to  trouble  your  Lordships  with 
referring  to  these  cases  ;  they  were  very  much  considered  in  the 
Court  of  Exchequer,  and  the  decision  in  one  of  them  afterwards 
became  the  subject  of  inquiry  in  the  Court  of  King's  Bench.  The 
case  is  reported  by  the  name  of  Thurston  v.  MiUs ;  the  point  of 
law,  which  is  the  question  in  the  present  case,  was  twice  argued 
before  that  Court,  and  a  third  time  upon  a  question  preliminary 
to  the  question  argued  on  the  two  first  occasions,  and  which  was 
really  the  question  in  the  cause.  Upon  that  preliminary  question, 
which  regarded  only  the  form  of  the  action,  the  Court  of  King's 
Bench  decided  against  the  plaintiff.  The  main  question  was  there 
left  untouched ;  but  I  think  it  may  be  collected,  though  not  very 
clearly,  that  the  opinion  at  least  of  some  of  the  Judges  who  sat  in 
the  Court  at  that  time.  Lord  Ellenborough  being  at  the  head  of 
them,  and  Mr.  Justice  Le  Blanc  being  one  of  them,  was  in  favour 
of  the  Crown.  I  cannot  assert  positively  that  it  was  so;  but  in 
reading  the  report  of  the  case,  and  from  my  own  recollection  of 
the  questions  introduced  into  the  argument  of  it,  I  am  strongly 
[  *223  ]  inclined  *to  think  that  it  was  so,  and  I  formed  that  opinion  at  the 
time. 

The  ground  upon  which  those  two  decisions  of  Uppom  v.  Sumner, 
and  Rorke  v.  DayreU,  have  proceeded,  as  to  the  divesting  of  the 
property  out  of  the  debtor  and  vesting  it  in  another,  failing,  in 
my  opinion,  and  the  argument  also  that  was  founded  upon  the 
construction  of  the  statute  of  Hen.  YIII.,  failing,  on  a  due 
consideration  of  that  statute  with  regard  to  the  law  as  it  existed 
before,  my  opinion  is,  that  the  Crown  has  a  right  of  priority 
in  this  case  before  the  subject ;  and,  consequently,  that  the 
judgment  of  the  Court  of  Exchequer  must  be  affirmed.  I  should 
further  say,  that,  according  to  the  practice  at  the  time,  although 
the  law  has  since  been  altered,  the  judgment  of  the  Court  of 
Exchequer  in  this  case  was  removed  by  a  writ  of  error,  and 
argued  before  the  Chief  Justices  of  the  King's  Bench  and  of  the 
Common  Pleas,  of  whom  I  was  one,  and  my  Lord  Wynford  the 
other:  we  did  not  come  to  the  same  conclusion  upon  that 
occasion,  and,  therefore,  we  affirmed  the  judgment,  understanding 
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Ill 


and  meaning  that  the  question,  which  was  one  of  great  importance,        Giles 
should  be  brought  to  this  House :  I  have  since  conferred  with  my      gbJvbb. 
Lord  Wynfobd  upon  the  subject,  and  I  have  learned  from  him 
that  he  is  now  perfectly  satisfied  with  the  opinion  which  I  have 
ventured  to  give  to  your  Lordships,  and  by  which  I  affirm  the 
judgment  of  the  Court  of  Exchequer. 

LoBD  Bbouoham,  L.  G.  (after  reviewing  the  cases),  ^id : 

I  certainly  entertain  a  strong  opinion  that  the  judgment  of 
the  Court  of  Exchequer  in  this  case  is  right,  and  ought,  by  your 
Lordships,  to  be  affirmed.  I  entirely  go  along  with  the  opinions 
pronounced  by  the  *majority  of  the  learned  Judges,  in  answer  [  '224  ] 
to  the  questions  put  to  them.  It  is  of  much  more  importance 
that  this  question  should  be  settled,  than  it  is  in  which  way  it 

shall  be  settled.  ^   ,  ^       , 

Judgment  affirmed. 


Wbit  of  Erbor  from  the  Court  of  Kino's  Bench. 
HELLISH  V.  RICHAEDSON  (1). 

(1  Clark  &  Finnelly,  224—237 ;  S.  C.  6  BUgh  (N.  S.)  70 ;  9  Bing.  125.) 

This  House  wiU  not  postpone  the  hearing  and  decision  of  any  appeal 
on  account  of  the  absence  of  counsel,  but  will  call  on  the  counsel  on 
either  side  in  attendance  to  proceed  with  the  argument. 

A  court  of  law  has  authority  over  its  own  record,  which  it  may  amend, 
even  after  error  brought. 

A  court  of  error  will  not  inquire  into  the  propriety  of  amendments 
made  in  the  Court  below,  but,  tibough  such  amendments  be  made  after 
error  brought,  will  consider  them  as  part  of  the  original  record  subjected 
to  their  revision. 

This  was  a  writ  of  error  brought  by  the  defendant  below  from 
a  judgment  of  the  Court  of  King's  Bench  at  Westminster, 
afSrming  a  judgment  of  the  Court  of  Common  Fleas  at  West- 
minster, in  favour  of  the  plaintiff  below. 

The  declaration  was  on  a  special  contract,  and  contained  four 
special  counts  and  the  money  counts. 

The  defendant  pleaded  the  general  issue.  The  cause  was  tried 
at  the  London  sittings  after  Hilary  *Term,  1824,  before  the 
Right  Hon.  Lord  Gifford,  then  Lord  Chief  Justice  of  the  Court 
(1)  Cited  in  Scott  v.  Bennett  (1871)  L.  R.  5  H.  L.  234,  243,  250. 


1832. 
June  25. 
June  27. 

Lord 

Tentebden. 

Bayley,  B. 

[  224  ] 


[  •225  1 
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Mbllish  of  Common  Pleas,  and  a  special  jury,  and  a  verdict  was  recorded 
Rtchardsok.  for  the  plaintiff  on  all  the  counts,  with  7,500Z.  damages. 

Judgment  was  given  for  the  plaintiff  by  the  Court  of  Common 
Pleas  upon  the  whole  declaration,  after  a  motion  for  a  new  trial 
or  in  arrest  of  judgment,  for  the  damages,  and  2742.  taxed  costs. 

A  writ  of  error  was  brought  in  the  Court  of  King's  Bench; 
special  errors  were  assigned,  and  the  case  was  argued  at  the 
sitting  before  Michaelmas  Term,  1825. 

Before  the  Court  of  King's  Bench  gave  any  judgment,  the 
plaintiff  below  applied  to  the  late  Lord  Gifford,  then  Master  of 
the  KoUs,  to  amend  the  postea,  by  entering  the  verdict  for  the 
plaintiff  on  the  fxst  count  only,  but  his  Lordship  declined  to 
interfere,  as  he  doubted  whether  he  had  any  authority,  having 
ceased  to  fill  the  office  of  Chief  Justice,  but  he  certified  to  the 
Court,  that  he  should  have  made  the  amendment  had  he  possessed 
the  authority  to  do  so.  On  the  10th  of  November,  1825,  a  rule 
nisi  was  granted  by  the  Court  of  Common  Pleas  for  amending 
the  postea. 

On  the  24th  of  November,  the  rule  was  made  absolute,  and  the 
Nisi  Prius  record  was  amended  accordingly ;  and  on  the  next  day 
a  rule  nisi  was  obtained  from  the  Court  of  Common  Pleas  for 
amending  the  judgment-roll,  conformably  to  the  amended  postea, 
which  rule  was  made  absolute  on  the  26th  of  November,  and  the 
judgment-roll  remaining  in  the  Common  Pleas  was  amended 
accordingly. 

While  these  proceedings  were  pending  in  the  Common  Pleas, 
namely,  on  the  25th  of  November,  the  Court  of  King's  Bench 
{  •226  ]  gave  judgment  upon  the  original  *  transcript,  reversed  the 
judgment  of  the  Court  of  Common  Pleas,  and  directed  a  venire 
de  naco,  intimating  an  opinion,  that  the  first  and  second  counts 
of  the  declaration,  which  set  forth  the  whole  of  the  agreement 
between  the  parties,  were  good,  but  that  there  was  not  a  sufficient 
consideration  to  support  the  third  and  fourth  counts.  That 
reversal  was  entered  of  record  on  the  next  day. 

Upon  the  amendment  being  made  by  the  Court  of  Common 
Pleas,  an  application  was  made  to  the  Court  of  King's  Bench  to 
amend  the  transcript ;  and  the  Court  of  King's  Bench,  in  the 
same  Michaelmas  Term,  1825,  amended  the  transcript  in  the 
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same  way,  and  gave  jadgment  for  the  plaintiff  below,  affirming      Mellisu 
the  judgment  of  the  Court  of  Common  Pleas,  with  1061.  lOs.  for  Richardson. 
the  costs  in  error. 

Upon  this  judgment  the  defendant  below  brought  the  present 
writ  of  error. 

Upon  counsel  being  called  to  the  bar,  Mr,  CampbeU  appeared      Jnnft  25. 
on  behalf  of  the  defendant  in  error,  and  stated  to  their  Lordships 
that  there  was  no  counsel  present  for  the  plaintiff. 

The  agent  for  the  plaintiff  said  that  he  had  taken  every  possible 
means  to  insure  the  attendance  of  counsel,  but  that  he  had  been 
unable  to  do  so,  on  account  of  their  being  engaged  in  very 
important  business  elsewhere,  and  he  expressed  a  hope  that 
their  Lordships  would  allow  the  case  to  stand  over. 

Mr.  CampbeU  could  not  consent  to  any  further  delay. 

Lord  Tenterden  said,  that  it  had  never  been  the  practice  of 
that  House  to  allow  causes  to  stand  over  on  account  of  the 
absence  of  counsel.  Other  Courts  might  do  so  for  the  con- 
venience of  that  House,  but  that  House  could  not  do  so  for 
their  convenience.  He  remembered  an  instance  in  which,  when 
at  the  bar,  *he  had  been  engaged  in  a  cause  in  the  Court  of  [  *227  ] 
King's  Bench,  and  on  the  day  appointed  for  the  trial,  an 
appeal,  in  which  he  had  been  retained  as  counsel,  came  on 
to  be  heard  in  that  House;  he  mentioned  the  circiunstance  to 
Lord  Ellenborough,  who  at  once  allowed  him  to  quit  the  Court 
of  King's  Bench,  in  order  to  proceed  with  the  argument  before 
that  House.  He  did  not  however  think  it  was  fit  to  dismiss  this 
appeal  under  the  circumstances  that  now  appeared,  and  he 
should  therefore  move  their  Lordships,  that  the  counsel  for  the 
defendant  in  error  should  proceed  with  the  argument. 

The  motion  was  agreed  to. 

Mr.  CampbeU,  for  the  defendant  in  error  : 

The  House  had  no  right  to  look  beyond  the  amended  judgment 
of  the  Court  below,  but  were  bound  by  the  amended  roll.  If  so, 
then  the  plaintiff  in  error  must  fail,  for  the  unanimous  opinion 
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Hellish  of  both  Courts  below  had  been  in  favour  of  the  original  plaintiff 
BicHARDsox.  upon  the  first  counts  of  the  declaration.  The  argument  for  the 
plaintiff  in  error  mast  be,  that  the  Court  of  Common  Fleas  had 
no  authority  to  amend  the  postea^  for  that  the  writ  of  error 
having  removed  the  record  from  their  Court,  their  power  over  it 
was  gone.  The  Court  of  Common  Pleas  had  the  power  to  amend 
the  postea  and  judgment,  which  still  remained  with  them,  as 
they  only  sent  up  the  transcript  of  the  record  to  the  Court  of 
King's  Bench.  When  they  had  so  amended  their  own  record, 
and  the  Court  of  King's  Bench  had  been  informed  of  the  amend- 
ment, the  latter  Court  was  bound,  ex  debito  justitue  to  amend  the 
roll  there,  and  to  give  judgment  for  the  defendant  in  error.  The 
amendment  of  the  postea  was  only  an  amendment  of  a  misprision 
of  the  clerk,  which  was  authorized  by  the  8  Hen.  VI.  c.  12. 
[  •228  ]  Under  that  and  other  similar  statutes  *the  Courts  had  long 
since  adopted  the  practice  of  amending  the  postea  by  the  Judge's 
notes.  To  shew  that  amendments  of  a  jyostea  and  a  judgment 
might  be  made  after  writ  of  error  brought,  he  cited  Petrie  v. 
Hannay  (l) ;  Doe  v.  Perkins  (2) ;  De  Tastet  v.  Rucker  (3) ;  Henley  v. 
The  Mayor  of  Lyme  Regis  (4) ;  Doe  v.  Dyhall  (o) ;  Friend  v.  The 
Duke  of  Richmond  (fi)  y  where  Hale,  C.  B.,  said  it  was  the 
constant  practice  after  error  from  that  Court  for  the  record 
to  be  amended  there,  and  the  same  amendment  to  be  afterwards 
made  in  the  Court  of  Error:  Wood  v.  Matthetrs  (7);  Anonymous(8) ; 
AnonymotLS  (9) ;  GrenviUe  v.  Smith  (lo) ;  Ann  Healings  v.  The 
Mayor  and  Commonalty  of  the  City  of  London  (ll) ;  Anonymom  (12) ; 
Meredith  v.  Davies  (13) ;  Frankland  v.  Reeve  (14) ;  Foster  v. 
Black  (15) ;  TiiUy  v.  Sparkes  (16) ;  Short  v.  Coffin  (17) ;  Rees 
V.  Morgan  {18) ',  Pickwood  v.   Wright  {19)  \    Usher  v.  Dansey  {20); 

(1)  3  T.  E.  659.  (11)  Cro.  Car.  574. 

(2)  3  T.  R.  749.  (12)  Salk.  49. 

(3)  3  Brod.   &  B.  65 ;   6  Moore,  (13)  Salk.  269. 

135,  and  9  Price,  432.  (14)  Cas.  temp.  Hardw.  118. 

(4)  6  Bing.  100.  (15)  Barnes,  7. 

(5)  1  Moore  &  Payne,  330.  (16)  Strange,  869. 

(6)  Hardr.  505.  (17)  5  Burr.  2730. 

(7)  Poph.  102.  (18)  3  T.  R.  349. 

(8)  Sir  W.  Jones'  Rep.  9.  (19)  1  H.  Bl.  643. 

(9)  2  Roll.  Rep.  471.  (20)  4  M.  &  S.  94. 
(10)  Cro.  Jac.  627. 
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and  Free  v.  Burgoyney  in  that  House,  (mentioned  by  Mr.  Mellish 
Campbell  as  a  case  in  which  he  had  been  concerned,)  and  rtchabdson. 
which  was  a  writ  of  error  from  the  Court  of  King's  Bench.  In 
that  case  it  did  not  appear  that  the  party  below  had  asked  for 
costs.  The  Lord  Chancellor  (Lyndhijrst)  said,  that  the  Court 
below  would  amend  the  record,  and  that  House  would  afterwards 
amend  the  transcript  accordingly.  The  counsel,  in  consequence 
of  that  intimation,  did  not  press  their  objections.  Dunbar  v. 
Hitchcock  (!)  was  also  a  decisive  authority  for  the  defendant 
in  error.  There  an  amendment  was  made  by  the  Court  of 
King's  Bench  after  the  record  had  been  *removed  to  that  House,  [  '229  ] 
and  an  amendment  too  which  the  Court  of  Common  Pleas,  where 
the  case  was  originally  tried,  had  considered  as  one  of  substance, 
and  not  a  mere  misprision  of  the  clerk.  Even  that  Court, 
however,  in  at  first  refusing  the  amendment  (2)  had  impliedly 
admitted  that  if  the  matter  to  be  amended  had  been  only  a 
misprision  of  the  clerk,  they  would  have  made  it,  though  after 
error  brought  in  the  Court  of  King's  Bench.  There  was  no 
pretence  for  saying  that  there  was  any  distinction  between  the 
Courts  of  King's  Bench  and  Common  Pleas  as  to  the  power  they 
possessed  over  their  own  records.  It  had  been  said  that  on  error 
from  the  Court  of  King's  Bench  into  the  Exchequer  Chamber  or 
House  of  Lords,  only  the  transcript  of  the  record  was  sent  up, 
but  that  on  error  from  the  Common  Pleas  into  the  King's  Bench, 
the  original  record  itself  was  sent.  That  was  not  so  in  practice, 
for  in  all  cases  of  error  from  any  of  the  superior  Courts,  the 
transcript  only  was  sent  to  the  Court  of  Error.  The  law  too  was 
the  same  as  to  both,  for  the  27  Eliz.  c.  8,  which  gave  the  writ 
of  error  from  the  King's  Bench  to  the  Exchequer  Chamber, 
required  that  the  record  itself  should  be  removed.  That  statute 
enacted,  that  the  party  against  whom  judgment  was  given  in 
the  King's  Bench,  might  **  sue  out  of  the  Court  of  Chancery  a 
special  writ  of  error  directed  to  the  Chief  Justice,  commanding 
him  to  cause  the  record,  and  all  things  concerning  the  judgment, 
to  be  brought  before  the  justices  of  the  Common  Bench  and 
Barons  of  the  Exchequer ;  "  and  according  to  the  forms  given  in 
Tidd's  Appendix,  c.  44,  ss.  10  and  15,  the  writs  of  error  from  the 
Common  Pleas  to  the  King's  Bench,  and  from  the  latter  Court 
(1)  3  M.  &  S.  591.  (2)  5  Taunt.  820. 
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MELLI8H  to  the  House  of  Lords,  were  in  the  same  words.  The  King's 
Richardson.  Bench  always  ^possessed^  authority  over  its  own  records,  and  so 
[  *2S0  ]  did  the  Common  Pleas,  and  the  distinction  now  attempted  to  be 
set  up  was  utterly  without  foundation.  If  the  authority  of  the 
cases  quoted  was  not  denied,  their  Lordships  had  only  to  look  at 
the  first  count  of  the  declaration,  which  was  fully  proved,  and  on 
which  the  verdict  and  judgment  were  now  entered,  and  against 
which  there  was  no  pretence  for  alleging  error. 

Lord  Tenterden  : 

My  Lords,  a  great  doubt  has  arisen  in  my  mind,  how  far  this 
House  can  take  notice  of  the  rules  and  orders  of  the  Courts 
below.  Your  Lordships  look  only  to  their  judgments,  and  not 
to  any  interlocutory  matter  that  may  be  brought  before  them. 
That  is  the  point  on  which,  if  it  be  your  Lordships'  pleasure,  the 
counsel  for  the  plaintiff  in  error  shall  be  heard.  I  entertain 
great  doubts  upon  it.  I  have  a  strong  opinion  that  no  consent 
or  agreement  of  the  parties  themselves  can  bind  this  House,  nor 
can  any  agreement  of  the  Judges  in  the  Courts  below  have  that 
effect.  It  appears  that  the  Court  of  King's  Bench  (see  the 
judgment  of  the  Court  of  King's  Bench,  delivered  by  Mr.  Justice 
Batlby  (i),)  have  agreed  to  state  the  facts  on  the  record,  "in  order 
that  a  court  of  error  may  have  the  opportunity  of  considering 
whether  the  amendment  we  have  required  to  be  made,  ought  to 
be  made  or  not."  If  the  Judges  of  the  Court  below  think  proper 
to  do  what  they  conceive  will  give  jurisdiction  to  this  House, 
they  may  do  it,  but  that  will  not  alter  the  real  jurisdiction 
of  the  House,  nor  will  it  alter  the  nature  of. the  question  that 
arises  on  the  circumstances  submitted  to  your  Lordships'  con- 
sideration. That  question  seems  to  me  properly  to  be,  whether 
a  court  of  error  can  inquire  into  the  propriety  of  any  amendment 
[  •231  ]  made  by  an  inferior  Court  in  its  own  *record,  and  to  which 
question  I  think  the  attention  of  counsel  ought  to  be  directed. 

Juw  27.  The  case  was  allowed  to  stand  over  for  two  days,  when  it  was 

argued  by 

Mr.  Bametvall,  for  the  plaintiff  in  error  : 
There  are  two  points  in  this  case,  first,  whether  the  Court  of 
(1)    7B.  &C.  835. 
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Common  Pleas  had  the  power  to  amend  the  postea,  after  the      Melltsh 

signing  of  judgment,  and  also  to  amend  the  judgment-roll,  hy  richabdson. 

altering  the  verdict ;  secondly,  whether,  if  that  Court  had  that 

power,  the  Court  of  King's  Bench  was  bound  to  make  the  like 

alterations.     At  common  law  no  amendment  could  be  made 

after  final  judgment,  and  entry  thereof  on  the  record :  Marriot 

V.  Lister  (i).     The  power,  therefore,  to  amend  the  record,  after 

judgment  signed,  is  derived  from  the  Statute  of  Amendments, 

8th  Hen.  YI.  c.  12,  and  it  is  confined  to  the  misprision  of  the 

clerk  of  the  Court.     The  question  in  this  case,  then,  is  this,  were 

the  errors  on  this  record  caused  by  the  misprision  of  the  clerk 

or  by  the  acts  of  the  parties  ?    It  was  no  misprision  of  the  clerk, 

but  the  fault  of  the  plaintiff  below,  that  bad  counts  were  put  on 

the  record.     It  was  no  misprision  of  the  clerk  when  he  entered 

the  verdict  generally,  or  as  he  was  directed.     The  errors  here, 

therefore,  being  caused  by  the  act  or  omission  of  the  party,  from 

which  the  misprision  of  the  clerk  was  distinguished.  Green  v. 

Rennet  (2),  was  not  amendable  by  the  statute  of  Hen.  YI. :  Mason 

V.  Fox  (3).     These  authorities  were  perfectly  consistent  with  the 

cases  cited  on  the  other  side,  for  every  one  of  the  latter  applied 

to  amendments  of  the  record  before  judgment,  or  amendments 

for  misprision  of  the  clerk  after  judgment.     The  entry  of  the 

verdict  found  by  the  jury  upon  all  the  counts,  was  no  misprision 

of  the  ^clerk,  but  the  fault  of  the  plaintiff  below,  who  might       [  *232  ] 

have  directed  it  to  be  entered  on  the  first  count  only  at  the  time 

it  was  g^ven,  or  moved  the  Court  of  Common  Fleas  to  order  it 

to  be  so  entered  befoi^e  judgment.      The  general  rule,  as  to 

amending  the  postea,  when  the  jury  give  general  damages,  on  a 

declaration  consisting  of  several  counts,  and  one  or  more  of  them 

is  defective,  is  established  by  the  case  of  Eddowes  v.  Hopkins  (4) ; 

and  by  the  rules  of  M.  1654,  sect.  21,  E.  B.  and  1654(5);  and,  by 

the  particular  cases  determined  according  to  the  above  rules,  as 

Grant  v.  Astle  (6) ;  Spencer  v.  Goter  (7) ;  Cook  v.  Cox  (8) ;  Dunbar  v. 

(1)  2  Wilflon,  147.  (o)  Cp.  Bames,  478;  WiUes,  443, 

(2)  1  T.  B.  782.  and  1  T.  E.  542. 

(3)  Cro.  Jac.  631 ;   Yin.  Ab.  tit.  (6)  Doug.  722. 
Amendments ;   and  the  cases  there  (7)  1  H.  Bl.  79. 

collected  from  Bro.  Ab.  (8)  15  B.  E.  432  (3  M.  &  S.  110). 

(4)  Doug.  377,  378. 
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MBLLI8H  Hitchcock  (1);  Reece  v.  Lee  (2).  Insufficient  pleadings,  or  any  act 
KicHARD805f.  of  the  party,  or  of  his  counsel,  or  of  the  Judge,  or  Court,  are  not 
amendable  after  judgment :  Blackamore's  case  (3) ;  Mason  v.  Fox  (4) ; 
and  Green  v.  Miller  {6) ;  in  which  last  case  the  Court  said  that  they 
could  not  amend  after  judgment,  except  for  misprision  of  the  clerk. 
If  their  Lordships  should  affirm  the  amendments  in  this  case, 
every  Court  in  Westminster  Hall  will  be  at  liberty  henceforward 
to  repeal  the  Statute  of  Amendments.  But  it  is  contended  that 
this  House  is  to  look  only  at  the  record  as  it  is  brought  before 
them  in  its  amended  form,  and  that  the  appellant  is  estopped 
from  shewing  how  it  stood  originally  in  the  Court  of  Common 
Pleas.  There  was  no  ground  for  such  an  argument :  the  amend- 
ments were  made  without  the  consent  of  the  plaintiff  in  error, 
and  therefore  there  was  no  estoppel,  which  is  where  a  person  is 
concluded  by  his  own  act  or  acceptance  (6).  The  truth  appeared 
by  this  record  to  be,  that  these  amendments  of  the  postea  and 
judgment-roll  were  made  by  the  Court  of  Common  Pleas,  not 
[  •233  ]  only  *after  final  judgment  was  entered  up,  but  also  after  the 
record  of  the  judgment  had  been  removed  by  writ  of  error  to  the 
Court  of  King's  Bench,  and  while  the  same  remained  in  that 
Court.  By  the  statute  8  Hen.  VI.  c.  1,  amendments  are  to  be 
made  by  the  Judges  of  the  Courts  in  which  the  record  is,  by  way 
of  error  or  otherwise,  according  to  their  discretion.  The  Judges 
of  the  Court  of  Error  were  bound  to  exercise  their  judgment, 
whether  the  error  sought  to  be  amended  arose  from  the  misprision 
of  the  clerk.  There  was  a  distinction  between  proceedings  on 
writs  of  error  in  these  Courts  :  when  a  writ  of  error  was  brought 
in  the  King's  Bench,  on  a  judgment  in  the  Common  Pleas,  the 
record  itself,  and  not  merely  a  transcript  of  it,  was  removed  into 
the  former  Court,  except  in  the  case  of  a  fine  (7) ;  the  case  of 
Andrews  v.  Lord  Cromwell  (8) ;  The  Dean  of  Carlisle's  case  (9) ;  and 

(1)  5  Taunt.  820 ;  1  Marsh.  382.  Edw.  IH.,  6  pi.  24  ;  Fitz.  Nat.  Bi-ev. 

(2)  7  Moore,  269.  tit.  Writ  of  Error,  20  F. ;  1  Rol.  Abr. 

(3)  8  Co.  Eep.  310.  tit.  Error,  752, 753 ;  3  D' Anv.  Abr.  tit. 

(4)  Cro.  Jac.  631.  Error,  P.  a ;  Vin.  Abr.  tit.  Error,  P. ; 

(5)  2  B.  &  Ad.  781.  Bac.  Abr.  tit.  Error,  B.  2,  and  Com. 

(6)  Co.  Litt.  352  a,  Com.  Dig.  tit.  Dig.  tit.  Pleader,  3,  B.  13. 
Estoppel.  (8)  Cro.  Eliz.  891. 

(7)  Year  Books,   40  Ass.  29,   22  (9)  Godb.  375. 
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Coot  V.  Linch(i).  The  record,  therefore,  according  to  those  Mbllish 
authorities,  could  not  be  in  the  Court  of  Common  Pleas,  where  Richardson. 
the  amendments  were  made.  The  judgment  which  had  been 
entered  upon  that  record  was  reversed  by  the  Court  of  King's 
Bench,  and  that  reversal  was  entered  of  record  in  that  Court 
before  the  judgment-roll  was  amended  in  the  Court  of  Common 
Pleas,  which  amendment  was  not  made  until  after  a  lapse  of 
several  Terms,  contrary  to  the  case  of  Harrison  v.  King  (2).  It 
appears  by  the  record,  that  two  different  and  inconsistent  judg- 
ments were  given  by  the  Court  of  King's  Bench,  one  by  which 
the  judgment  of  the  Court  of  Common  Pleas  was  ordered  to  be 
reversed,  the  other  by  which  it  was  affirmed,  and  the  latter  was 
given  after  *the  first  was  entered  up ;  all  which  was  contrary  to  [  •234  ] 
the  authorities  before  referred  to.  The  Court  of  King's  Bench 
was  not  bound  to  follow  the  amendments  made  by  the  Court  of 
Common  Pleas,  and  the  judgment  of  the  former  Court,  reversing 
that  of  the  latter,  ought  to  be  affirmed. 

Lord  Tenterden  : 

This  case  appears  to  me  to  resolve  itself  into  this  question, 
whether  it  is  competent  for  a  court  of  error  to  examine  the 
propriety  of  an  amendment  of  the  record  of  the  Court  below,  on 
the  order  for  the  amendment  being  sent  up  as  part  of  the  record? 
If  the  Judges  shall  be  of  opinion  that  it  is  not  competent  for 
a  court  of  error  so  to  do,  the  judgment  of  the  Court  below  must 
be  affirmed  without  further  discussion,  but,  if  they  doubt  upon 
that  point,  then  they  will  consider,  whether,  supposing  it  to  be 
competent  for  a  court  of  error  to  inquire  into  these  amendments, 
that  which  has  been  made  in  the  Court  of  Common  Pleas  in  this 
ease  is  right. 

The  Lord  Chancellor  put  these  questions  Iq  form  to 
the  Judges.  The  House  then  adjourned  for  some  time, 
daring  which  their  Lordships  went  up  to  present  an  address 
to  the  King  on  his  escape  from  the  attack  made  on  his 
Majesty  at  Ascot  Heath.     On  the  return  of  their  Lordships, 

(1)  1  Lord  Bay.  427 ;  Cowp.  843.  (2)  1  B.  &  Aid.  161 :  see  the  report 

in  the  Ex.  Ch.  18  R.  B.  524. 
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mellish     Lord  Tenterden,  in  the  absence  of  the  Lord  Chancellor,  sat  as 
RicHABDBoN.  Dcputj  Speaker. 

Bayley,  B.,  delivered  the  following  judgment: 

Li  the  absence  of  my  Lord  Chief  Justice  Tindal,  it  devolves 
on  me  to  give  the  answer  of  the  Judges  to  your  Lordships'  ques- 
tions, which  are  these  :  First,  whether  it  is  competent  to  a  court 
of  error  to  examine  the  propriety  of  an  amendment  of  the  record 
made  by  the  Court  below,  being  a  court  of  record,  the  order  for 
the  amendment  being  sent  up  as  part  of  the  record  ?  Secondly, 
[  •235  ]  whether,  supposing  it  to  be  *competent,  an  amendment  made 
by  the  court  of  record  in  which  the  action  was  originally 
brought,  in  the  manner  and  under  circumstances  similar  to 
those  stated  in  the  case  of  Mellish  v.  Richardson^  would  be 
lawfully  made  ? 

Upon  the  first  of  these  questions,  his  Majesty's  Judges  are  of 
opinion,  that  it  is  not  competent  to  a  court  of  error  to  examine 
the  propriety  of  an  amendment  of  the  record  made  by  the  Court 
below,  being  a  court  of  record,  although  the  order  for  the  amend- 
ment is  sent  up  as  part  of  the  record.  The  proper  object  of  a 
writ  of  error  is  to  remove  the  final  judgment  of  the  Court  below, 
for  the  revision  of  the  superior  Court,  in  order  that  such  Court, 
from  the  premises  contained  in  the  record  of  the  inferior  Court, 
may  either  afiirm  or  reverse  the  judgment,  as  they  draw  the 
same  or  a  different  conclusion  from  that  which  has  been  pro- 
nounced by  the  Court  below.  These  premises  are,  the  pleadings 
between  the  parties;  the  proper  continuances  of  the  suit  and 
process ;  the  finding  of  the  jury  upon  an  issue  in  fact,  if  any 
such  has  been  joined ;  and,  lastly,  the  judgment  of  the  inferior 
Court.  All  these  premises,  from  which  such  judgment  has  been 
derived,  the  parties  to  the  suit  below  have  the  right,  ex  dehito 
justitiiBf  to  have  upon  the  record. 

But  the  orders  or  rules  for  amendments  of  proceedings  made 
by  a  Court  in  the  progress  of  a  suit  therein  depending,  do  not 
fall  within  the  description  of  any  part  of  the  record ;  but  such 
orders  are  strictly  and  properly  matters  of  practice  in  the  pro- 
gress of  the  cause,  regulated  by  the  power  of  amendment  which 
the  courts  of  law  possess,  either  by  the  common  law,  or  by  the 
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statutes  of  amendments  which  have  been  from  time  to  time      Hellish 
enacted  by  the  Legislature  for  that  purpose.  Richardson. 

The  practice  of  the  Courts  below  is  a  matter  which  *belong8  [  •236  ] 
by  law  to  the  exclusive  discretion  of  the  Court  itself ;  it  being 
presumed  that  such  practice  will  be  controlled  by  a  sound  legal 
discretion.  It  is,  therefore,  left  to  their  own  government  alone, 
without  any  appeal  to,  or  revision  by,  a  superior  Court.  And  we 
cannot  but  observe,  that  no  precedent  has  been  cited  at  the  Bar 
in  which  an  entry  similar  to  that  contended  for  by  the  plaintiff 
in  error  is  to  be  found.  So  strictly  has  the  law  considered  that 
the  pleadings  in  the  suit,  and  the  judgment  proceeding  thereon, 
shall  form  the  only  grounds  of  the  record,  that  when  it  was 
found  expedient  that  the  opinion,  in  point  of  law,  of  the  Judge 
who  tried  the  cause,  should  be  made  the  subject  of  revision 
by  a  superior  Court,  the  Statute  of  Westminster  the  Second 
(18  Edw.  I.)  expressly  gave  authority  for  that  purpose  by  a  bill 
of  exceptions. 

We  think,  therefore,  that  it  is  not  competent  for  the  superior 
Court  to  examine  into  the  propriety  of  the  amendment,  which 
is  left  to  the  sole  discretion  of  the  Court  by  which  it  has  been 
made.  And,  if  this  be  so,  then  the  circumstances  for  the  orders 
for  the  amendment  being  put  upon  the  record  in  this  instance, 
cannot  have  the  effect  of  giving  competency  to  the  superior  Court 
to  revise  the  propriety  of  such  amendment.  For  if  the  grounds 
of  the  amendment  are  not  in  themselves  removable  by  the  writ 
of  error,  and  if  the  parties  to  the  suit  have  not,  ex  debitojitstitue, 
the  right  to  put  the  rules  and  orders  for  the  amendments  upon 
record,  then  the  superior  Court  would  have,  or  would  not  have, 
authority  to  inquire  into  the  propriety  of  the  amendments, 
according  as  the  inferior  Courts  did  or  did  not  return,  in  the 
particular  instance,  the  order  by  which  the  amendment  is 
made. 

One  of  his  Majesty's  Judges  has  felt  some  doubt  and  difficulty 
in  acceding  to  this  opinion ;  but,  upon  the  whole,  acquiesces  in 
its  propriety. 

Such  being  the  opinion  of  the  Judges  on  the  first  question       [  237  ] 
submitted  to  them  by  your  Lordships,  it  becomes  unnecessary 
for  them  to  offer  any  upon  the  second. 
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Mellibh      Lord  Tenterden  : 

V, 

RicHAKDsoN.  My  Lords,  agreeing,  as  I  do,  with  the  opinion  that  has  just 
June^i.  jjggjj  delivered,  it  is  not  necessary  for  me  to  trouble  your  Lord- 
ships at  any  length.  It  may  be  some  satisfaction  for  your 
Lordships  to  know,  that  the  Lord  Chancellor  is  of  the  opinion 
you  have  just  heard,  and  so  is  the  noble  and  learned  lord,  the 
Chief  Baron,  who  has  read  the  case,  and  so  is  the  noble  and 
learned  Earl(ELDON),  who  was  present  when  the  case  was  first 
argued.  If  the  House  could  entertain  an  inquiry  into  the  pro- 
priety of  amendments  made  in  courts  of  record,  any  other  Court 
sitting  as  a  court  of  error  might  do  so ;  yet  this  is  the  first 
instance  in  which  any  attempt  has  been  made  to  place  on  the 
record,  for  the  sake  of  the  revision  of  a  court  of  error,  any  thing 
more  than  the  pleadings  and  judgment  of  the  Court  below.  If 
a  court  of  error  could  have  the  right  to  inquire  into  the  propriety 
of  any  interlineations  made  in  the  judgment  of  a  Court  below, 
we  should,  before  this  time,  have  had  some  instances  of  that 
sort.  But,  as  I  have  before  observed,  there  are  none.  And  if 
once  the  precedent  is  introduced  of  inquiring  into  the  propriety 
of  interlocutory  matters,  I  am  afraid  that  courts  of  error  will 
grant  no  writs  of  error  that  may  not  be  made  the  means  of 
delaying  the  interests  of  justice,  and  putting  the  parties  to  need- 
less expense.  It  is  with  great  satisfaction  that  I  have  heard  the 
opinions  of  his  Majesty's  Judges  on  this  occasion,  and  that  I 
now  move  your  Lordships  to  affirm  the  judgment  of  the  Court 
below.  Another  question  might  arise  on  the  subject  of  costs, 
but  as  the  Court  of  King's  Bench  has  put  the  question  on  the 
record,  I  shall  submit  that  this  judgment  be  affirmed  without  costs. 

Judgment  affirmed  accordingly. 
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Appeal  prom  the  Court  of  Chancery. 
DILLON   V.   PABKER. 

(1  Clark  &  FinneUy,  303—318;  S.  C.  7  BHgh  (N.  S.)  325.) 

In  order  to  raise  a  case  of  election  on  a  testamentary  instrument,  the 
intention  of  the  testator  must  clearly  impose  an  obligation  to  elect ;  and 
in  order  to  hold  a  party  to  have  made  election,  his  acts  must  be  con- 
formable to  the  instrument  imposing  the  obligation  to  elect,  and  not 
adverse  thereto. 

Where  parties  may  elect  between  two  titles,  either  as  tenants  for  life 
or  tenants  in  fee-simple,  and  continue  in  possession  for  near  forty-four 
years,  executing  in  the  mean  time  various  deeds,  reciting  that  they  took 
under  the  former  title :  Held,  that  they  have  elected  to  take  under  that 
title,  and  their  heir-at-law  is  precluded  from  claiming  the  fee  under  the 
latter. 

[This  was  an  appeal  in  which  a  decision  of  Lord  Eldon,  L.  C, 
affirming  a  previous  decision  of  Plumer,  M.  E.,  was  itself  aJBBrmed 
by  the  House  of  Lords.  The  case  is  reported  below,  18  E.  E. 
72,  and  a  note  of  the  subsequent  appeal  to  the  Lord  Chancellor, 
and  of  this  appeal  to  the  House  of  Lords,  will  be  found  in  18  E.  E. 
at  p.  86. 

Upon  the  present  appeal,  Lord  Lyndhurst  doubted  whether 
the  son's  will  raised  a  case  of  election  against  the  father,  but  he 
agreed  with  the  view  adopted  below  by  Lord  Eldon,  that  the 
daughters  intended  to  take  under  the  will  of  their  father  and  not 
under  the  will  of  their  brother,  and  he  added  that  as  the  persons 
under  whom  the  plaintiff  claimed  might  have  called  upon  the 
father  to  make  his  election  in  1769,  but  had  allowed  the  question 
to  lie  dormant  for  40  j'ears,  the  claim  was  barred  by  lapse 
of  time. — O.  A.  S.] 

The  judgment  icas  affirmed  without  costs. 


18S3. 
Aitg,  15,  16, 

ly. 

Lord 
Lyndhubbt. 

r  303  ] 


Appeal  from  the  Court  of  Chancery. 

The  king  of  SPAIN  v.  HULLET  and  WIDDER  (1).  i833. 

Auo.  19, 20. 
(1  Clark  &  FinneUy,  333—354 ;  S.  C.  7  Bligh  (N.  S.)  359.)  

A  foreign  sovereign  prince,  being  declared  entitled  to  sue  m  the  Court  Brougham, 

of  Chancery  here  in  his  political  capacity,  claims  the  privilege  of  putting  L.C. 

in  an  answer,  by  his  agent,  or  without  oath  or  signature,  to  a  cross-bill,  ^'^^ 

filed  against  him  by  the  defendants  to  his  original  bill :  Held,  that  he  ^  nkett. 

(1)  Unittd  States  of  America  v.  Wagner  (1867)  L.  E.  2  Ch.  682, 35  L.  J.  Ch.  624. 
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[334] 


[836  ] 


stands  on  the  same  footing  with  ordinary  suitors  as  to  the  rules  and 
practice  of  the  Court,  and  is  bound,  like  them,  to  answer  a  cross-bill 
personally  and  upon  oath. 

The  plaintiffs  in  the  cross-bill  having  put  in  a  full  and  sufficient  answer 
to  the  original  bill,  which  is  subsequently  amended,  obtain  an  order  for 
a  month's  time  to  plead,  answer  or  demur  to  the  amended  bill  after  the 
plaintiff  therein  should  have  answered  their  cross-bill,  that  order  is  held 
good,  and  is  accordingly  affirmed. 

The  material  allegations  and  prayer  of  the  appellant's  original 
bill  are  stated  in  the  [former  report  of  this  case,  in  which  the 
appellant  established  his]  right  to  sue  in  our  courts  of  equity  as 
a  foreign  sovereign,  and  in  his  political  capacity  (i).  The  respon- 
dents, on  the  3rd  of  July,  1828,  filed  their  cross-bill  in  the  Court 
of  Chancery  against  the  appellant,  and  Don  Justo  de  Machado, 
who  had  also  been  made  defendant  to  the  appellant's  bill,  but 
remained  out  of  the  jurisdiction. 

[The  cross-bill  stated]  that  the  appellant  had  in  his  power, 
and  in  the  power  of  his  agents,  servants  and  ministers,  various 
documents  and  statements,  by  which,  if  produced,  it  would 
appear  that  many  of  the  allegations  in  said  bill  were  not  accord- 
ing to  the  truth,  and  by  which  also  the  truth  of  many  other 
circumstances  would  appear,  whereby  it  would  be  shewn  that 
appellant  had  no  title  to  relief  against  these  respondents  in 
respect  of  any  of  the  matters  in  said  bill  mentioned :  that  the 
appellant  had  no  right  to  the  fund  provided  by  the  treaties  in 
the  said  original  bill  mentioned ;  and  that  the  claims  of  Spanish 
subjects  on  that  fund  had  been  adjudicated  in  Paris,  and  openly, 
and  with  the  knowledge  of  the  appellant,  sold,  and  by  such  sales 
became  the  property  of  French  and  British  subjects :  that  his 
Catholic  Majesty  had  unduly  got  possession  of  a  considerable 
portion  of  the  trust  or  indemnity  fund,  and  misapplied  it,  and 
that  he  intended  to  apply  to  the  general  purposes  of  his  govern- 
ment the  money  alleged  in  his  bill  to  be  deposited  with  the 
respondents.     *     *     * 

The  cross-bill  prayed,  amongst  other  things,  that  the  appellant 
might  be  ordered  to  make  to  these  respondents  the  discovery 
thereby  sought,  and  that  his  said  Catholic  Majesty  might  also 
be  restrained  from  proceeding  in  the  said  original  suit  until  he 


(1)  See  28  R.  R.  56. 
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should  *have  granted  a  full  discovery  of  all  the  matters  of  which 
a  discovery  was  thereby  prayed,  and  of  all  the  writings,  papers 
and  documents  therein  mentioned. 

The  respondents,  in  the  same  month  of  July,  1828,  put  in 
their  joint  and  several  answer  to  the  appellant's  original  bill. 
And  the  appellant  having  amended  his  bill  in  March,  1830,  an 
order  was  made  in  both  causes  by  the  Vice-Chancellor,  bearing 
date  the  8th  day  of  May,  1830,  upon  the  application  of  the 
respondents,  that  they  should  have  a  month's  time  to  plead, 
answer,  or  demur  to  the  amended  bill,  after  the  appellant  should 
have  answered  the  bill  of  the  respondents.  An  application, 
made  on  behalf  of  the  appellant  to  the  then  Lord  Chancellor 
to  discharge  that  order,  was  refused  on  the  6th  day  of  July 
following.     *     ♦     * 

The  King  of  Spain  now,  by  his  appeal  to  this  House,  prayed 
for  the  reversal  of  these  orders.     *     *     * 


Kino  of 

Spain 

V. 
HULLBT. 

[  •337  ] 


[340] 


The  Attomey-Oeneral  and  Sir  C.  Wetherell,  in  support  of 
the  appeal : 

This  is  a  case  of  first  impression.  This  is  the  first  time  a 
foreign  potentate  has  been  called  upon  as  a  defendant  to  put  in 
an  answer  upon  oath.     *     *     * 

A  peer  can,  and  does  take  an  oath  in  some  cases,  but  the  Court 
of  Chancery  dispenses  with  his  oath  in  an  answer  to  a  cross-bill. 
Why  cannot  this  House  institute  a  like  rule  in  the  case  of  a  King  ? 
In  cross-bills  against  corporations,  the  town  clerk  swears  to  the 
answer  for  them.     *     *     * 

It  is  impossible,  after  examining  the  history  and  circumstances 
of  this  case,  and  the  position  in  which  the  respondents  are  placed, 
to  contend  that  an  answer  *from  the  King  of  Spain,  upon  oath, 
to  the  respondents'  bill,  is  in  any  degree  whatsoever  necessary, 
in  order  to  give  them  the  means  and  opportunity  of  defence. 

LoBD  Chancellor  : 

Yon  are  not  to  assume  that  the  King  of  Spain  has  no  know- 
ledge of  the  matters,  of  which  a  discovery  is  sought  by  the  bill ; 
suppose  he  has  something  in  gramioy  which  no  one  else  can 
disclose. 


[343] 


[  345  ] 


[  •346  ] 
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[349] 


[350] 


Counsel  for  the  appellant  : 

Our  impression  is,  that  he  cannot  take  an  oath ;  the  law  of 
nations  will  not  allow  the  independence  of  a  sovereign  to  be  lost 
by  taking  such  oath.  The  appellant  is  ready  to  comply  with  all 
the  forms  of  an  answer,  except  the  oath.  Being  allowed  to  file 
a  bill  as  a  sovereign  prince,  and  in  a  public  character,  as  trustee 
for  his  subjects,  he  ought  not,  and  cannot  now  sink  the  sovereign 
in  the  individual,  and  put  in  an  answer  on  oath  to  what  the 
respondents  call  a  cross-bill.  There  is  no  instance  of  a  foreign 
sovereign  being  made  a  defendant  to  a  cross-bill,  and  therefore 
the  Court  of  Chancery  or  this  House  is  free  to  lay  down  the  rule 
for  the  first  time,  being  quite  unfettered  by  practice,  by  law,  or 
by  Act  of  Parliament.  A  corporation  supplies  an  officer  who  can 
put  in  an  answer  upon  oath ;  the  appellant  is  ready  to  do  the  same. 
He  tenders  M.  Escudero,  or  any  other  officer,  on  his  behalf  that 
the  Court  of  Chancery  pleases  to  call  for.  The  King  of  Spain  is 
a  foreign  corporation,  and  oflfers  an  individual  who  is  within  the 
jurisdiction,  who  is  competent  to  give  all  the  requisite  informa- 
tion, and  who  can  be  dealt  with  in  every  way  as  liable  to  all  the 
consequences.  He  states  by  his  affidavit  that  he  has  more 
knowledge  of  these  matters  than  the  appellant  can  have. 

Sir  Edward  Svgden  and  Mr.  James  Russell,  for  the  respon- 
dents : 

*  *  The  chief  question  here  is,  whether  the  King  of  Spain 
can  take  an  oath  ?  What  prevents  him  ?  Because  the  King  of 
England  cannot  take  an  oath  to  matters  in  our  Courts,  so,  it  is 
argued,  cannot  the  King  of  Spain.  But  he  is  to  take  an  oath, 
if  he  puts  himself  into  that  state  in  which  an  oath  is  required. 
The  counsel  for  the  appellant  say,  that  the  law  of  nations  forbids 
it,  and  they  oflfer  a  representative  for  his  Majesty,  to  swear  to 
the  answer.  But  our  Courts  require  the  oath  of  the  individual 
who  answers.  *  *  The  King  of  Spain  is  bound  by  the  same 
rule  that  binds  others  ;  there  is  no  distinction  between  suitors. 
If  he  came  here  for  justice,  what  is  there  to  entitle  him  to  an 
exemption  from  the  rules  of  justice  ?  *  *  There  is  nothing 
more  inconsistent  with  royal  rank  than  to  be  sued  at  all ;  but  if 
a  King  be  sued,  he  must  act  like  any  other  individual.    The  law 
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is  80  laid  down  in  Calvin* s  case,  before  referred  to.    The  Columbian      Kino  of 
Government  v.  Rothschild  (i)  is  a  decision  quite  in  point,  and  that  ^,, 

decision  was  sanctioned  by  Lords  Eldon  and  Redbsdale.    *    *     *      Hullet. 

The  Attomey-Oeneral :  [  852  ] 

The  rules  of  the  Court  of  Chancery  are  of  its  own  creation, 
and  the  question  is,  whether  in  this  case  of  novelty  and  difficulty 
it  may  not  dispense  with  an  oath.  It  is  a  moral  impossibility 
that  the  King  of  Spain  can  answer  on  oath  before  a  commissioner 
from  our  Court  of  Chancery,  in  the  face  of  his  subjects ;  that 
would  be  stripping  himself  of  his  sovereignty,  as  it  would  be 
acknowledging  a  superior.  It  would  be  also  unreasonable,  as 
your  Lordships  allowed  him  to  sue  as  a  foreign  prince.     *    ♦     * 

Lord  Plunkbtt  :  [  35S 

My  Lords,  it  is  not  my  intention  to  go  into  the  reasons  upon 
which  I  found  my  opinion  that  the  orders  appealed  from  in  this 
case  ought  to  be  affirmed ;  that  I  will  leave  to  my  noble  and 
learned  friend,  with  whom  I  agree,  and  who  will  state  the 


grounds  of  his  opinion. 
from  be  affirmed. 


I  now  move  that  the  orders  appealed 


The  Lord  Chancellor  : 

My  Lords,  I  do  not  see  any  occasion  for  postponing  the 
consideration  of  the  judgment  to  which  I  think  your  Lordships 
ought  to  come  in  this  case.  The  more  I  see  of  it,  the  more  I 
am  inclined  to  affirm  the  orders  of  the  Courts  below.  I  took 
occasion,  during  the  argument  at  the  Bar,  to  throw  out  my 
opinion,  that  though  the  King  of  Spain  sues  here  as  a  sovereign 
prince,  and  is  justly  allowed  so  to  sue,  yet,  beyond  that,  he 
brings  with  him  no  privileges  that  can  displace  the  practice  as 
applying  to  other  suitors  in  our  Courts.  The  practice  of  the 
Court  is  part  of  the  law  of  the  Court ;  if  any  instance  could  be 
adduced  in  which  the  Court  deviated  from  the  general  practice, 
or  by  which  the  Court  was  divested  of  the  power  of  applying 
the  universal  rule,  I  should  concede  to  that,  and  it  would  assist 
me  in  *giving  the  plaintiff  relief.    Your  Lordships*  decision  upon 

(1)  27  R.  R.  171  (1  Sim.  94). 


[  *roi  ] 
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the  demurrer  did  not  dispose  of  this  point ;  but  it  is  clear  to  my 
mind,  that  if  the  present  question  had  been  then  mooted  before , 
your  Lordships,  it  would  have  been  disposed  of  in  the  same  way. 
One  of  the  grounds  of  Lord  Lyndhurst's  decision  is,  that  the 
appellant  should  be  on  the  same  footing  with  his  adversary, 
subject  to  the  control  of  the  Court,  and  liable  to  the  rules  of 
practice.  It  was  impossible  to  read  the  judgment  in  the  case  of 
The  Columbian  Oovernment  against  Rothachild,  without  seeing 
that  the  present  Master  of  the  Bolls,  in  giving  that  judgment, 
proceeded  on  the  same  view  of  the  matter.  The  noble  and 
learned  Lord  who  assisted  yesterday  at  the  argument,  authorized 
me  to  say  that  he  concurred  in  the  decision  of  the  Court  below. 
The  reluctance  which  the  Court  below  had  in  coming,  to  that 
decision  was,  that  there  was  an  appearance  of  an  advantage 
being  taken  by  one  party.  But  it  would  be  improper  to  state 
that  in  this  stage  of  the  proceedings.  I  concur  in  the  proposi- 
tion of  my  noble  and  learned  friend. 


The  question  was  then  put,  and  the  orders  of  the  Courts 

below 

Affirmed  with  costs. 


1832. 
Feb,  15. 

1833. 
May  -^0. 
June  25. 

Lord 
Brougham, 

L.C. 

Bayley,  B. 

[372  ] 


Appeal  from  the  Court  of  Chancery. 
CADELL  V.  PALMER. 

(1  Clark  &  Finnelly,  372—423 ;  S.  C.  7  Bligh  (N.  S.)  202.) 

A  Hmitation,  by  way  of  executory  devise,  which  is  not  to  take  effect 
until  after  the  determination  of  a  life  or  lives  in  being,  and  a  term  of  21 
years,  as  a  term  in  gross  and  without  reference  to  the  infancy  of  any 
person,  is  a  valid  limitation.  Secu9^  if  to  the  term  in  gross  of  21  years 
be  added  the  number  of  months  equal  to  the  longest  or  ordinary  period 
of  gestation. 

This  being  held  to  be  the  established  rule,  a  decree  of  the  Court  below, 
declaring  that  a  limitation  by  way  of  executory  devise,  which  was  not 
to  vest  until  after  the  expiration  of  a  term  in  gross  of  20  years  from  the 
decease  of  the  survivor  of  28  persons,  who  were  living  at  the  testator's 
decease,  and  of  whom  seven  only  were  to  take  interests  under  the  devise, 
is  a  valid  limitation,  was  afl&rmed  accordingly. 

[This  was  an  appeal  from  a  decision  of  Leach,  V.-C.  (reported 
in  1  Simons,  267,  under  the  title  of  Bengoiigh  v.  Edridge),  and 
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is  a  leading  case  upon  the  rule  against  perpetuities.  The  Cadell 
opinion  of  the  Judges  and  the  decision  of  the  Lord  Chakcellor  palmeb. 
have  exclusive  reference  to  certain  questions  which  were 
framed  for  the  purpose  of  effectually  disposing  of  the  points 
which  arose,  and  under  the  circumstances  it  appears  no  longer 
necessary  to  set  out  the  limitations  of  the  will  under  which  these 
questions  arose,  or  to  notice  the  arguments  of  counsel  upon 
points  which  are  no  longer  open  to  argument. — 0.  A.  S.] 

Sir  Edward    Sugden    and    Mr,   Lynch  appeared   for   the 
appellant. 

Mr.  Preston  and  Mr.  WUbraham  for  the  respondents. 

The  learned  Judges  who  attended,  were  Justices  A.  Park,       [  4ii  ] 
Littledale,  Gaselee,  Bosanquet,  Alderson,  J.  Parke  and  Taunton, 
Barons  Bayley,  Yaughan,  BoUand  and  Gurney ;  and  the  follow- 
ing were  the  questions  submitted  to  them :  . 

First,  whether  a  limitation,  by  way  of  executory  devise,  is 
void,  as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  one  or  more  life  or  lives  in  being, 
and  upon  the  expiration  of  a  term  of  21  years  afterwards,  as  a 
term  in  gross,  and  without  reference  to  the  infancy  of  any  person 
who  is  to  take  under  such  limitation,  or  of  any  other  person. 

Secondly,  whether  a  limitation  by  way  of  executory  devise  is 
void,  as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  a  life  or  lives  in  being,  and  upon  the 
expiration  of  a  term  of  21  years  afterwards,  together  with  the 
number  of  months  equal  to  the  ordinary  period  of  gestation; 
bnt  the  whole  of  such  years  and  months  to  be  taken  as  a  term 
in  gross,  and  without  reference  to  the  infancy  of  any  person 
whatever,  bom  or  en  ventre  sa  mere. 

Thirdly,  whether  a  limitation,  by  way  of  executory  devise  is 
void,  as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  a  life  or  lives  id  being,  and  upon  the 
expiration  of  a  term  of  21  years  afterwards,  together  with  the 
number  of  months  equal  to  the  longest  period  of  gestation ;  but 
the  whole  of  such  years  and  months  to  be  taken  as  a  term  in 
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Cadell      gross,. and  without  reference  to  the  infancy  of  any  person  what- 
Palmeb.      ever,  bom  or  en  ventre  sa  mere, 

1«.S3.  The  learned  Judges  attended  again  on  a  subsequent  day,  and 

'      Mr.  Baron  Baylby  delivered  their  opinion  as  follows ;  first,  in 

answer  to  the  first  question : 

I  am  to  return  to  your  Lordships  the  unanimous  opinion  of 
the  Judges  who  have  heard  the  argument  at  your  Lordships' 

[  •412  ]  *bar,  that  such  a  limitation  is  not  too  remote,  or  otherwise  void. 
Upon  the  introduction  of  executory  devises,  and  the  indulgence 
thereby  allowed  to  testators,  care  was  taken  that  the  property 
which  was  the  subject  of  them  should  not  be  tied  up  beyond  a 
reasonable  time,  and  that  too  great  a  restraint  upon  alienation 
should  not  be  permitted.  The  cases  of  Lloyd  v.  Carew  (i),  in  the 
year  1696,  and  Marks  v.  Marks  (2),  in  the  year  1719,  established 
the  point,  that  for  certain  purposes,  such  time  as,  with  reference 
to  those  purposes,  might  be  deemed  reasonable,  beyond  a  life 
or  lives  in  being,  might  be  allowed.  The  purpose,  in  each  of 
those  cases,  was,  to  give  a  third  person  an  option,  after  the 
death  of  a  particular  tenant,  to  purchase  the  estate;  and  12 
months  in  the  first  case,  and  three  months  in  the  other,  were 
held  a  reasonable  time  for  that  purpose.  These  cases,  however, 
'  do  not  go  the  length  for  which  they  were  pressed  at  your  Lord- 
ships' bar ;  they  do  not  necessarily  warrant  an  inference  that  a 
term  of  21  years,  for  which  no  special  or  reasonable  purpose  is 
assigned,  would  also  be  allowed ;  and  I  do  not  state  them  as  the 
foundation  upon  which  our  opinion  mainly  depends.  They  are 
only  important  as  establishing  that  a  life  or  lives  in  being  is 
not  the  limitation;  that  there  are  cases  in  which  it  may  be 
exceeded.  Taylor  v.  Biddal  («),  1677,  is  the  first  instance  we 
have  met  with  in  the  books,  in  which  so  great  an  excess  as 
21  years  after  a  life  or  lives  in  being  was  allowed,  and  that  was 
a  case  of  infancy.  It  was  a  limitation  to  the  heirs  of  the  body 
of  Robert  Warton,  and  their  heirs,  as  they  should  attain  the 
respective  ages  of  21 ;  there  might  be  an  interval,  therefore,  of 
21  years  between  the  death  of  Robert,  till  which  time  no  one 

(  *ns  ]  could  be  heir  of  his  *body,  and  the  period  when  such  heir  should 
(1)  1  Show.  Pari.  Cas.  137.  (2)  10  Mod.  419.  (3)  2  Mod.  289. 
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attain  21,  till  which  time  the  estate  was  not  to  vest:  and  that       Cadeli. 
limitation   was  held  good  by  way  of  executory  devise.     That,      palmbb. 
however,  was  a  case  of  infancy,  and  it  was  on  account  of  that 
infancy  that  the  vesting  was  postponed.     This  case  was  followed 
by,  and   was   the  foundation  of,   the   decision   in   Stephens  v. 
Stephens  (i).     That  was  a  case  of  infancy  also.     The  executory 
devise  there  was,   "to  such   other  son  of  the    body  of    my 
daughter,  Mary  Stephens,  by  my  son-in-law,  Thomas  Stephens, 
as  shall  happen  to  attain  the  age  of  21  years,  his  heirs  and 
assigns  for  ever ;  "  and  the  Judges  of  the  Court  of  King's  Bench 
certified  that  the  devise  was  good.     The  certificate  in  that  case 
is  peculiar;  it  refers  to  Taylor  v.  Biddal,  and  says  **  that  how- 
ever unwilling  they  might  be  to  extend  the  rules  laid  down  for 
executory  devises  beyond  the  rules  generally  laid  down  by  their 
predecessors,  yet,  upon  the  authority  of  that  judgment,  and  its 
conformity  to  several  late  determinations  in  cases  of  terms  for 
years ;  and,  considering  that  the  power  of  alienation  would  not 
be  restrained  longer  than  the  law  would  restrain  it,  viz.  during 
the  infancy  of  the  first  taker,  which  could  not  reasonably  be 
said  to  extend  to  a  perpetuity ;  and  considering  that  such  con- 
struction would  make  the  testator's  whole  disposition  take  effect, 
which  otherwise  would  be  defeated ;  they  were  of  opinion  that 
that  devise  was  good  by  way  of  executory  devise."     This  also 
was  a  case  of  infancy ;  it  was  on  account  of  that  infancy  that 
the  vesting  of  the  estate  was  postponed;  and  though,  un3er 
that  limitation,  the  vesting  of  the  estate  might  be  delayed  for 
21  years  after  the  deaths  of  Thomas  and  Mary  Stephens,  it  did 
not  follow  of  necessity  that  it  would;  and  it  might  vest  at  a 
much  earlier  period.     *These  decisions,  therefore,  do  not  dis-    .    [  '^i*  ] 
tinctly  or  necessarily  establish  the  position,  that  a  term  in  gross 
for  21  years,  without  any  reference  to  infancy,  after  a  life  or 
lives  in  esse,  will  be  good  by  way  of  executory  devise ;  but  there 
is  nothing  in  them  necessarily  to  confine  it  to  cases  of  infancy ; 
the  contemporaneous  understanding  might  have  been,  that  it 
extended  generally  to  any  term  of  21  years ;  and  there  are  some 
authorities  which  lead  to  a  belief  that  such  was  the  case.     In 
Goodtitle  v.  Wood  (2),  Lord  Chief  Justice  Willes  discusses  shortly 
(1)  Gas.  temp.  Talb.  2«.  (2)  Willes,  213. 
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Cadell  the  doctrine  of  executory  devises,  and  notices  their  progress  of 
PALifEB.  lB.te  years.  He  says,  ''the  doctrine  of  executory  devises  has 
been  settled ;  they  have  not  been  considered  as  bare  possibilities, 
but  as  certain  interests  and  estates,  and  have  been  resembled 
to  contingent  remainders  in  all  other  respects,  only  they  have 
been  put  under  some  restraints,  to  prevent  perpetuities.  At 
first  it  was  held,  that  the  contingency  must  happen  within  the 
compass  of  a  life  or  lives  in  being,  or  a  reasonable  number  of 
years ;  at  length  it  was  extended  a  little  further,  viz.  to  a  child 
en  ventre  sa  mere,  at  the  time  of  the  father's  death ;  because,  as 
that  contingency  must  necessarily  happen  within  less  than  nine 
months  after  the  death  of  a  person  in  being,  that  construction 
would  introduce  no  inconvenience ;  and  the  rule  has,  in  many 
instances,  been  extended  to  21  years  after  the  death  of  a  person 
in  being;  as  in  that  case,  likewise,  there  is  no  danger  of  a 
perpetuity."  And  in  citing  this  passage  in  Thellusson  v.  Wood- 
ford{i),  Lord  Chief  Baron  Macdonald  prefaces  it  by  this  eulogium : 
"  The  result  of  all  the  cases  is  thus  summed  up  by  Lord  Chief 
[  '^IB  ]  Justice  WiLLBS,  with  his  usual  accuracy  and  *perspicuity."  He 
does,  indeed,  afterwards  say  (2),  after  noticing  Long  v.  BlackaU  (3), 
''  The  established  length  of  time  during  which  the  vesting  may 
be  suspended,  is  during  a  life  or  lives  in  being,  the  period  of 
gestation,  and  the  infancy  of  the  posthumous  child ;  "  and  that 
rather  implies  that  he  thought  the  rule  was  confined  to  cases  of 
minority.  This  opinion  of  Willes,  Ch.  J.,  though  not  published 
till  1797,  was  delivered  in  1740 ;  and  in  the  minds  of  those  who 
heard  it,  or  of  any  who  had  the  opportunity  of  seeing  it,  might 
raise  a  belief  that  there  were  instances  in  which  a  period  of  21 
years  after  the  death  of  a  person  in  esse,  without  reference  to  any 
minority,  had  been  allowed ;  and,  though  there  be  no  such  case 
reported,  it  does  not  follow  that  none  such  was  decided.  In 
Goodman  v.  Ooodright  (4),  is  this  passage,  "  Lord  Chief  Justice 
Mansfield,  says,  '  it  is  a  future  devise,  to  take  place  after  an 
indefinite  failure  of  issue  of  the  body  of  a  former  devisee,  which  far 
exceeds  the  allowed  compass  of  a  life  or  lives  in  being,  and  21  years 
after,'  which  is  the  line  now  drawn,  and  very  sensibly  and  rightly 

(1)  1  Bos.  &  P.  (N.  R.)  at  p.  388.  (3)  4  R.  R.  73  (7  T.  R.  100). 

(2)  Ibid.  393.  (4)  2  Burr.  879. 
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drawn."      This  was  published  in  1766;  and,  whether  the  last       Cadell 

approving  paragraph  was  the  language  of  Lord  Chief  Justice      palmeb. 

Mansfibld  or  the  reporter,  it  was  calculated  to  draw  out  some 

contradiction  or  explanation,  if  that  were  not  generally  understood 

by  the  profession  as  the  correct  limitation.     In  Buckworth  v. 

Thirkell  (i).  Lord  Mansfield  says,  "  I  remember  the  introduction 

of  the  rule  which  prescribes  the  time  in  which  executory  devises 

must  take  effect,  to  be  a  life  or  lives  in  being,  and  21  years 

afterwards.*'     In  Jee  v.  Atidley  (2),  Lord  Kenyon  (Master  of  the 

Rolls),   says,   "  The  limitations  of  personal  *estate  are  void,       [  *iu  ] 

unless  they  necessarily  vest,  if  at  all,  within  a  life  or  lives  in 

being,  and  21  years,  or  nine  or  ten  months  afterwards.     This  has 

been  sanctioned  by  the  opinion  of  Judges  of  all  times,  from  the 

Duke  of  Norfolk's  case  (3),   to  the  present  time ;   it  is  grown 

reverend  by  age,  and  is  not  now  to  be  broken  in  upon."     In 

Long  V.  Blackall  (4),  the  same  learned  Judge  says,  **  The  rules 

respecting  executory  devises,  have  conformed  to  the  rules  laid 

down  in  the  construction  of  legal  limitations ;  and  the  Courts 

have  said  that  the  estates  shall  not  be  unalienable  by  executory 

devises  for  a  longer  time  than  is  allowed  by  the  limitations  of  a 

common-law  conveyance.    In  marriage  settlements  the  estate 

may  be  limited  to  the  first  and  other  sons  of  the  marriage  in 

tail ;  and  until  the  person,  to  whom  the  last  remainder  is  limited, 

is  of  age,  the  estate  is  unalienable.      In  conformity  to  that  rule, 

the  Courts  have  said,  so  far  we  will  allow  executory  devises  to  be 

good."     And,  after  referring  to  the  Duke  of  Norfolk's  case,  he 

concludes,  "  It  is  an  established  rule,  that  an  executory  devise  is 

good,  if  it  must  necessarily  happen  within  a  life  or  lives  in  being, 

and  21  years,  and  the  fraction  of  another  year,  allowing  for  the 

time  of  gestation."     In  Wilkinson  v.  South  (5),  Lord  Kenyon  says^ 

"  The  rule  respecting  executory  devises  is  extremely  well  settled, 

and  a  limitation,  by  way  of  executory  devise,  is  good,  if  it  may 

(I  think  it  should  be,  must)  take  place  after  a  life  or  lives  in  being, 

and  within  21  years,  and  the  fraction  of  another  year  afterwards." 

We  would  not  wish  the  House  to  suppose,  that  there  were  not 

(1)  3Bofl.&P.6d2,ii.,654,«.;S.C.  (3)  3  Chan.  Ca.  1. 
10  Mooie,  238,  ii.  (4)  7  T.  R.  100,  102. 

(2)  1  B.  B.  46  (1  Cox,  324).  (o)  7  T.  B.  556,  658. 
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Cadkll  expressions  in  other  cases  about  the  same  period,  from  which  it 
Palmer,  might  clearly  be  collected,  that  *minority  was  originally  the 
[  *417  ]  foundation  of  the  limit,  and  to  raise  some  presumption  that  the 
limit  of  21  years  after  a  life  in  being  was  confined  to  cases  in 
which  there  was  such  a  minority ;  but  the  manner  in  which  the 
rule  was  expressed  in  the  instances  to  which  I  have  referred,  as 
well  as  in  text  writers,  appears  to  us  to  justify  the  conclusion, 
that  it  was  at  length  extended  to  the  enlarged  limit  of  a  life  or 
lives  in  being,  and  21  years  afterwards.  It  is  difficult  to  suppose, 
that  men  of  such  discriminating  minds,  and  so  much  in  the 
habit  of  discrimination,  should  have  laid  down  the  rule,  as  they 
did,  without  expressing  minority  as  a  qualification  of  the  limit, 
particularly  when,  in  many  of  the  instances,  they  had  minority 
before  their  eyes,  had  it  not  been  their  clear  understanding,  that 
the  rule  of  21  years  was  general,  without  the  qualification  of 
minority.  Mr.  Justice  Blackstone,  in  his  Commentaries  (i),  puts 
as  the  limits  of  executory  devises,  that  the  contingencies  ought 
to  be  such  as  may  happen  within  a  reasonable  time,  as  within 
one  or  more  lives  in  being,  or  within  a  moderate  term  of  years ; 
for  Courts  of  Justice  will  not  indulge  even  wills,  so  as  to  create 
a  perpetuity.  The  utmost  length  that  has  been  hitherto  allowed 
for  the  contingency  of  an  executory  devise,  of  either  kind,  to 
happen  in  is,  that  of  a  life  or  lives  in  being,  and  21  years 
afterwards ;  as,  when  lands  are  devised  to  such  unborn  son  of  a 
feme  covert  as  shall  first  attain  21,  and  his  heirs,  the  utmost 
length  of  time  that  can  happen  before  the  estate  can  vest  is,  the 
life  of  the  mother,  and  the  subsequent  infancy  of  her  son  ;  and 
this  has  been  decreed  to  be  a  good  executory  devise.  Mr.  Fearne, 
in  his  elaborate  work  upon  Executory  Devises,  lays  down  the 
rule  in  the  same  way ;  "  An  executory  devise,  to  vest  within  a 
[  '418  ]  short  time  after  the  period  of  a  life  in  being,  is  good;  "  as  *in 
Lhyd  V.  Careip,  which  he  states,  and  Marks  v.  Marks ;  and  he 
says,  "The  Courts,  indeed,  have  gone  so  far  as  to  admit  of 
executory  devises,  limited  to  vest  within  21  years  after  the  period 
of  a  life  in  being ;  "  as  in  Stephens  v.  Stephens y  Taylor  v.  Biddal, 
Sabbarton  v.  Sabbarton  (2),  all  of  which  he  states,  and  in  all  of 

(1)  2  Blackfltone*8  Commentaries,  (2)  Cos.  temp.  Talb.  55,  245. 

174,  16th  edition. 
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^\iich  the  vesting  was  postponed  on  account  of  minority  only ;       Cadbll 

and  then  he  draws  this  conclusion,  "  That  the  law  appears  to  be      palmek. 

now  settled,  that  an  executory  devise,  either  of  a  real  or  personal 

estate,  which  must,  in  the  nature  of  the  limitation,  vest  within 

21  years  after  the  period  of  a  life  in  being,  is  good ;  and  this 

appears  to  be  the  longest  period  yet  allowed  for  the  vesting  of 

such  estates/*     The  instances  put,  all  instances  of  minority, 

might  certainly  have  suggested,  that  it  was  in  cases  of  minority 

only  that  the  21  years  were  allowed ;  but,  by  stating  it  generally, 

as    he    did,   he    must    have    considered    21   years    generally, 

independently  of  minority,  as  the  rule.     The  same  observation 

applies  to  Mr.  Justice  Blackstone.     That  such  was  Mr.  Fearne's 

miderstanding,  may  be  collected  from  many  other  passages  in  his 

book ;  but  from  none  more  distinctly  than  in  the  third  division  of 

his  first  chapter  on  executory  devises  (i),  where,  after  having 

mentioned  as  the  second  sort  of  executory  devises,  those  where 

the  devisor  gives  a  future  estate,  to  arise  upon  a  contingency, 

without  at  present  disposing  of  the  fee,  and  after  putting  several 

instances,  he  then  concludes  the  division  thus :  "  And  the  case  of 

a  limitation  to  one  for  life,  and,  from  and  after  the  expiration 

of  one  day,  (or  any  other  supposed  period,  not  exceeding  21  years, 

we  may  suppose),  next  ensuing  his  decease,  then  over  to  another, 

may  be  adduced  as  an  instance  of  the  call  for  the  latter  part  of 

the  extent  to  which  I  have  opened  the  ^second  branch  of  the       [  *4i9  ] 

general  distribution  of  executory  devises."      And  in  his  third 

chapter  (2),  he  begins  his  eighth  division  with  this  position ;  ''  It  is 

the  same,  (that  is,  that  an  executory  devise  is  not  too  remote)  if 

the  dying  without  issue  be  confined  to  the  compass  of  21  years 

after  the  period  of  a  life  in  being."      And  in  the  eighth  division 

of  the  fourth  chapter  (3),  he  says,  '*  It  seems  now  to  be  settled  that 

whatever  number  of  limitations  there  may  be  after  the  first 

executory  devise  of  the  whole  interest,  any  one  of  them  that  is  so 

limited  that  it  must  take  effect,  if  at  all,  within  21  years  after 

the  period  of  a  life  then  ia  being,  may  be  good  in  event,  if  no  one 

of  the  preceding  limitations  which  would  carry  the  whole  iaterest 

happens  to  vest."     The  opinion  of  Mr.  Feame  is  continued  in 

(1)  9th  edition,  399,  401.  (3)  P.  517. 

(2)  P.  470. 
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Oadell  the  different  editions,  from  the  period  when  his  work  was  first 
Palmeb.  published,  in  1778,  down  to  the  present  time;  but,  upon  that 
expression  which  occurs  in  TheUugson  v.  Woodford{i),  shewing  that 
a  doubt  existed  in  the  mind  of  Lord  Alvanley,  that  doubt  is 
introduced  into  a  subsequent  edition,  for  the  purpose  of  considera- 
tion ;  but  it  does  not  appear  to  me,  from  anything  expressed  by 
his  great  and  experienced  editor,  or  in  any  note  of  his,  that  he 
thought  the  rule  laid  down  by  Mr.  Feame  was  not  the  right  and 
correct  rule :  but,  instead  of  that,  he  seems  to  have  intimated, 
that  his  opinion  was  in  conformity  with  it;  because  he  gives 
extracts  from  what  Mr.  Hargrave,  who  agrees  with  Mr.  Feame, 
had  said  upon  the  subject,  as  if  the  inclination  of  his  opinion  was 
that  Mr.  Fearne  was  right,  and  that  the  imqualified  rule  of 
21  years  was  correct.  At  length,  in  Beard  v.  Westcott  (2),  the 
question,  whether  an  executory  devise  was  good,  though  it  was 
[  *420  ]  *not  to  take  effect  till  the  end  of  an  absolute  term  of  21  years 
after  a  life  in  being  at  the  death  of  a  testator,  without  reference 
to  the  infancy  of  the  person  intended  to  take,  was  distinctly  and 
pointedly  put  by  Sir  W.  Grant,  the  then  Master  of  the  Rolls ; 
and  the  Court  of  Common  Pleas  certified  that  it  was.  The  point, 
though  necessarily  involved  in  that  will,  was  not  prominently 
brought  forward,  either  upon  the  will  itself,  or  upon  the  first  of 
the  two  cases  that  was  stated ;  and,  lest  it  might  have  escaped 
the  notice  and  consideration  of  the  Court  of  Common  Pleas,  it 
was  made  the  subject  of  an  additional  statement  to  that 
Court.  The  first  certificate  was  in  November,  1812 ;  the  next 
in  November,  1818;  and  the  Judges  who  signed  them  were 
Sir  James  Mansfield,  Mr.  Justice  Heath,  Mr.  Justice  Lawrence, 
Mr.  Justice  Chambre,  and  Mr.  Justice  Gibbs,  men  of  great 
experience,  and  some  of  them  very  familiar  with  the  law  of 
executory  devises.  Those  certificates  stood  unimpeached  until 
1822,  when  the  same  case  was  sent  by  Lord  Eldon  to  the  Court 
of  King's  Bench,  and  that  Court  certified  that  the  same 
limitations  which  the  Common  Pleas  had  held  valid,  were  void, 
as  being  too  remote  ;  but  the  foundation  of  their  certificate  was, 
that  a  previous  limitation,  clearly  too  remote,  and  which  was  so 
considered  by  the  Court  of  Common  Pleas,  made  those  limitations 
(1)  4  Ves.  337.  (2)  24  E.  E.  553  (5  Taunt.  393). 
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a\ao  void  wbich  the  Common  Pleas  had  held  good.  The  subsequent  Cadvll 
Imitations  were  considered  as  being  void,  not  from  any  infirmity  palmeb. 
existing  in  themselves,  but  from  the  infirmity  existing  in  the 
preceding  limitation ;  and  because  that  was  a  limitation  too 
remote,  the  others  were  considered  as  being  too  remote  also. 
Whether  the  Court  of  King's  Bench  gave  any  positive  opinion 
on  that,  I  am  unable  to  say.  I  think  the  Court  of  King's  Bench 
would  have  taken  much  more  time  to  consider  that  point  *than  [  •421  ] 
they  did,  and  have  given  it  greater  consideration  than  it  received, 
if  they  had  intended  to  differ  from  the  certificate  that  had  been 
given  by  the  Court  of  Common  Pleas;  but,  when  it  became 
totally  immaterial,  in  the  construction  they  were  putting  upon 
the  will,  to  consider  whether  they  were  or  were  not  prepared  to 
differ  from  the  Court  of  Common  Pleas,  it  is  not  to  be  wondered 
at,  that  that  point  was  not  so  fully  considered  as  it  might  other- 
wise have  been.  Upon  the  direct  authority,  therefore,  of  the 
decision  of  the  Court  of  Common  Pleas,  in  Beard  v.  Westcott, 
and  the  dicta  by  Lord  Chief  Justice  Willes,  Lord  Mansfield  and 
Lord  Kenyon,  and  the  rules  laid  down  in  Blackstone  and  Fearne, 
we  consider  ourselves  warranted  in  saying  that  the  limit  is  a  life 
or  lives  in  being,  and  21  years  afterwards,  without  reference  to 
the  infancy  of  any  person  whatever.  This  will  certainly  render 
the  estate  unalienable  for  21  years  after  lives  in  being,  but  it  will 
preserve  in  safety  any  limitations  which  may  have  been  made 
upon  authority  of  the  dicta  or  text  writers  I  have  mentioned  ;  and 
it  will  not  tie  up  the  alienation  an  unreasonable  length  of  time. 

Upon  the  second  and  third  questions  proposed  by  your  Lord- 
ships, whether  a  limitation  by  way  of  executory  devise  is  void, 
as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until  after 
the  determination  of  a  life  or  lives  in  being,  and  upon  the  expira- 
tion of  a  term  of  21  years  afterwards,  together  with  the  number 
of  months  equal  to  the  ordinary  or  longest  period  of  gestation, 
but  the  whole  of  such  years  and  months  to  be  taken  as  a  term  in 
gross,  and  without  reference  to  the  infancy  of  any  person  what- 
ever, bom  or  en  ventre  sa  mere,  the  unanimous  opinion  of  the 
Judges  is,  that  such  a  limitation  would  be  void,  as  too  remote. 
They  consider  21  years  as  the  limit,  and  the  period  of  gestation 
*to  be  allowed  in  those  cases  only  in  which  the  gestation  exists.         [  *422  ] 
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cadell      The  Lord  Ghancellob  : 

Palmbb.  I  shall  move  your  Lordships  to  concur  in  the  opinions  expressed 

by  the  learned  Baron,  as  the  unanimous  resolutions  of  the  Judges. 
The  two  last  questions  were  put  with  a  view  to  comprehend  more 
fully  the  question  argued  at  the  bar,  and  to  see  the  origin  of  the 
rule.  That  rule  was  originally  introduced  in  consequence  of 
the  infancy  of  parties  ;  but  whatever  was  its  beginning,  it  is  now 
to  be  taken  as  established  by  the  dicta  of  the  Judges  from  time 
to  time.  A  decision  of  your  Lordships  in  the  last  resort,  assisted 
here  by  the  then  Chief  Justice  of  the  Common  Pleas,  in  Lloyd  v. 
Caretv  (i),  settled  the  rule  ;  for  the  whole  question  was  there  gone 
into.  Some  doubt  has  been  expressed  as  to  whether  this  principle 
was  adopted  as  the  imiform  opinion  of  conveyancers.  It  is 
impossible  to  read  the  passages  read  by  the  learned  Baron  from 
Mr.  Fearne's  book,  without  seeing  that  it  was  the  settled  opinion 
of  that  eminent  person,  that  21  years  might  be  taken  absolutely. 
The  able  editor  of  his  book  was  of  the  same  opinion,  and  Mr. 
Justice  Bulleb's  opinion  was  stated  by  him  and  examined. 
Mr.  Butler  makes  it  a  question  of  separate  consideration,  and 
treated  the  subject  as  Mr.  Feame  had  done.  The  opinion  of 
Lord  Mansfield  was  the  same,  and  the  doctrine  is  not  weakened 
by  what  Lord  Eenyon  is  stated  to  have  said  in  Long  v.  BlackaU  (2). 
In  the  opinion  of  all,  the  rule  was  clearly  confined  to  21  years,  as 
the  period  now  understood.  It  was,  however,  necessary  to  state 
the  first  question,  for  the  opinion  of  the  Judges,  and  they  have 
not  shrunk  from  the  consideration  of  it.     It  was  also  right  to 

[  *423  ]  have  put  the  other  two  questions,  *to  which  the  learned  Judges 
also  applied  themselves,  and  they  have  excluded  the  period  of 
gestation  beyond  the  term  of  21  years,  except  where  the  gestation 
actually  exists.  If  your  Lordships  be  of  the  same  opinion,  you 
will  affirm  the  judgment  of  the  Court  below,  and  dispose  of  this 
case.  The  rule  will  then  be,  that  a  limitation  will  not  be  too 
remote,  if  the  vesting  be  suspended  for  21  years  beyond  a  life 
or  lives  in  being ;  but  that  beyond  that  period  it  would. 

The  judgment  of  the  Court  below  was  affirmed. 

(1)  1  Show.  P.  Cases,  137.  (2)  7  T.  E.  100. 
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LUCAS  V.  NOCKELLS. 

(1  Clark  &  Finnelly,  438—494  ;  S.  C.  7  Bligh  (N.  S.)  140 ;  10  Bing.  157.) 

[Reported  with  the  report,  in  4  Bingham,  of  the  proceedings 
in  the  Exchequer  Chamber,  29  R.  R.  721.] 


1833. 
Jun^  25. 


F.  H.  KENNELL,  Administrateix  of  THOMAS  EEN- 
NELL,  Clerk,  v.  The  BISHOP  of  LINCOLN 
AND  Others  (1). 

(7  Barn.  &  Cress.  113—203 ;  S.  C.  9  Dowl.  &  By.  810.) 

MIEEHOUSE  V.  EENNELL  (in  House  of  Lords). 

(1  Clark  &  Finnelly,  527—610;  S.  C.  8  Bing.  490;  7  BHgh  (N.  S.)  241 ; 
1  Moore  &  Scott,  683.) 

Where  a  prebendary,  having  the  advowson  of  a  rector}'  in  right  of  his 
prebend,  dies  whilst  the  church  is  vacant,  his  personal  representative  has 
the  light  of  presentation  for  that  turn.  Per  BatlB7,  Holroyd,  and 
LrrTLBDALB,  JJ.  Lord  Tentebden,  Ch.  J.  diss.  Affirmed  in  II.  L. 
according  to  the  opinions  of  six  Judges  out  of  eight. 

QcARE  IMPEDIT.    The  declaration  stated,  that  whereas  one 

William  Dodwell,  clerk,  doctor  in  divinity,  late  prebendary  of  the 

prebend  or  canonry  of  South  Grantham,  founded  in  the  cathedral 

church  of  Salisbury,  heretofore,  to  wit,  on,  &c.  at,  &c.  was  seised 

of  and  in  the  said  prebend  or  canonry,  with  its  appurtenances, 

to  which  said  prebend  or  canonry  the  advowson  of  the  rectory 

of  the  i>arish  church  of  Welby  with  its  appurtenances  then 

belonged  and  still  belongs,  in  his  demesne  as  of  fee,  in  right 

of  the  said  prebend  or  canonry.    And  so  being  such  prebendary 

as  aforesaid,  and  so  being  seised  of  and  in  the  said  prebend  or 

canonry,  with  its  appurtenances,  to  which,  &c.  afterwards,  to  wit, 

on,  &c.  at,  &c.  presented  to  the  said  church  of  Welby,  being  then 

vacant,  one  William  Dodwell,  master  of  arts,  his  clerk,  who,  on 

the  said  presentation  of  the  said  W.  D.,  doctor  in  divinity,  was 

admitted,  instituted,  and  inducted  into  the  same  in  the  time 

of  peace,  &c.    That  the  said  W.  D.,  being  so  seised  of  the  prebend 

or  canonry,  with  its  appurtenances,  to  which,  &c.  in  his  demesne 

(1)  Cited  by  Bovill,  Ch.  J.  in  Ford  Court  in  WaUh  v.  Bishop  of  Lincoln 
v.  Harington  (1869)  L.  R.  5  C.  P.  (1875>  L.  B.  10  C.  P.  518,  533.— 
282,  287,  and  in  the  judgment  of  the      B.  C. 
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Reknell  as  of  fee  in  right  of  the  said  prebend  or  canonry,  afterwards,  to 
The  Bishop  ^i^i  on,  &c.  at,  &c.  died  so  seised  ;  after  whose  death,  to  wit, 
OP  Lincoln.  ^^^  g^^  ^^^  ^^  ^^^  Eobert  Price,  clerk,  was  lawfully  admitted, 
&c.  and  afterwards  died;  after  whose  death,  to  wit,  on,  &c. 
at,  &c.  Thomas  Bennell,  the  intestate,  was  lawfully  admitted, 
[*114]  ^instituted,  and  inducted  prebendary  of  the  said  prebend  or 
canonry,  with  its  appurtenances,  to  which,  &c-  whereby  the 
said  Thomas  Bennell  then  and  there  became  and  was  seised 
of  and  in  the  said  prebend  or  canonry,  with  its  appurtenances, 
to  which,  &c.  in  his  demesne  as  of  fee  in  right  of  the  said  prebend 
or  canonry.  And  the  said  Thomas  Bennell  being  so  seised,  the 
said  church,  afterwards,  to  wit,  on,  &c.  at,  &c.  became  vacant 
by  the  death  of  the  said  Bev.  William  Dodwell,  clerk,  the  late 
parson  and  incumbent  thereof,  and  still  is  vacant,  whereby  it  then 
and  there  belonged  to  the  said  Thomas  Bennell  to  present  a  fit 
person  to  the  said  rectory  of  the  said  parish  church  so  vacant  as 
aforesaid.  Averment,  that  afterwards,  and  whilst  the  said  church 
was  so  vacant  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  the  said 
Thomas  Bennell  died  intestate,  so  seised  of  and  in  the  said 
prebend  or  canonry,  with  its  appurtenances,  to  which,  <&c.  in 
his  demesne  as  of  fee  in  right  of  the  said  prebend  or  canonry, 
without  having  presented  any  person  to  the  said  rectory  of  the 
said  parish  church ;  after  whose  death,  and  whilst  the  said 
church  was  so  vacant  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  adminis- 
tration was  granted  to  the  plaintiff,  whereupon  and  whereby 
it  then  and  there  belonged,  and  now  belongs  to  the  said  F.  H., 
as  administratrix  as  aforesaid,  to  present  a  fit  person  to  the  said 
rectory  of  the  said  parish  church  so  being  vacant  as  aforesaid, 
and  which  is  still  vacant,  but  the  said  Bishop  of  Lincoln  and  the 
said  T.  H.  Mirehouse  and  W.  S.  Mirehouse  unjustly  hinder  her, 
&c.  The  Bishop  of  Lincoln,  by  his  plea,  disclaimed  except  as 
to  the  admission,  institution,  and  induction  of  the  rectors  to  the 
same  rectory  and  parish  church,  and  all  such  other  things  as 
[  'ii^  ]  belong  to  *the  ordinary  as  ordinary  of  that  place.  The  said 
defendants,  T.  H.  Mirehouse,  clerk,  and  W.  S.  Mirehouse,  clerk, 
pleaded  that  after  the  said  T.  Bennell  had  so  died  without  having 
presented  any  person  to  the  said  rectory  of  the  said  parish  church, 
and  whilst  the  said  church  was  so  vacant  as  aforesaid,  to  wit,  on, 
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&c.  at,  &c.  he,  the  said  defendant,  T.  H.  Mirehouse,  clerk,  was  Renkbll 
lawfully  admitted,  instituted,  and  inducted  prebendary  of  the  said  the  Bishop 
prebend  or  canonry,  with  its  appurtenances,  to  which  said  pre-  ^^  Lincoln. 
bend  or  canonry  the  said  advowson  with  its  appurtenances  then 
belonged  and  still  belongs,  whereby  he  the  said  T.  H.  Mirehouse 
then  and  there  became  and  was  seised  of  and  in  the  said  prebend 
or  canonry,  with  its  appurtenances,  to  which,  &c.  in  his  demesne 
as  of  fee  in  right  of  the  said  prebend  or  canonry,  and  whereby 
it  then  and  there  belonged  to  him  to  present  a  fit  person  to 
the  said  rectory  so  being  vacant  as  aforesaid,  and  that  the  said 
T.  H.  Mirehouse  presented  the  said  defendant  W.  S.  Mirehouse. 
Upon  the  Bishop's  disclaimer,  the  plaintiff  prayed  judgment 
against  hina,  and  demurred  to  the  plea  of  the  other  defendants. 
Joinder  in  demurrer.  The  case  was  argued  in  G.  P.,  and  judg- 
ment given  for  the  defendants,  whereupon  the  plaintiff  brought 
a  writ  of  error.  The  case  was  argued  in  Michaelmas  Term, 
7  Geo.  IV.,  by 


Patteson,  for  the  plaintiff  in  error. 
D'OyUy,  Serjt.  contra.     *     *     * 
Patteson,  in  reply.     *     *     * 


«     »     « 


Cur.  adv.  vult. 


[134] 

[144] 


The  learned  Judges  not  being  agreed  in  opinion,  now  delivered 
judgment  seriatim. 


[145] 


LiTTLEDALE,  J.  : 

The  question  raised  upon  the  defendants'  plea,  to  which  there 
is  a  demurrer,  is,  if  there  be  a  ^prebendary  of  a  prebend  to  which 
the  advowson  of  a  church  is  appendant,  and  the  church  becomes 
void  in  the  lifetime  of  the  prebendary,  and  he  dies  without  pre- 
senting to  the  church,  whether  the  successor  of  the  prebendary 
is  entitled  to  present?  But  that  point  need  not  be  decided, 
because,  though  if  the  affirmative  of  that  be  true,  it  would  be 
an  answer  to  the  plaintiff's  declaration,  yet  supposing  it  not  to 
be  true,  the  defendants  have  a  right  to  shew,  that,  even  though 
the  right  be  not  in  the  successor,  yet  it  is  not  in  the  plaintiff. 


[  '1^6  1 
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Renkell  Andy  therefore,  the  point  comes  more  properly  to  be  considered 
The  Bishop  ^n  the  plaintiff's  declaration,  and  upon  that  the  question  is, 
OF  Lincoln.  «  jj  there  be  a  prebendary  of  a  prebend  to  which  an  advowson 
is  appendant,  and  the  church  becomes  void  in  the  lifetime  of  the 
prebendary,  and  he  dies  without  presenting  to  the  church, 
whether  the  executor  or  administrator  (as  the  case  may  be) 
of  the  deceased  prebendary  be  entitled  to  present?'*  For  if 
not,  it  is  quite  immaterial  to  the  plaintiff's  claim  whether  the 
right  be  in  the  successor,  or  in  the  King,  or  in  the  Bishop  of  the 
diocese  in  which  the  prebend  is,  or  in  the  Bishop  of  the  diocese 
in  which  the  rectory  is.  I  may,  however,  say  that  though  the 
question  is  upon  the  plaintiff's  right,  yet  the  dispute  is  in  effect 
between  the  plaintiff  and  the  successor  to  the  prebend  ;  because 
there  does  not  appear  to  be  any  ground  for  the  claim  of  the 
Crown,  except  that  if  no  one  can  establish  a  legal  right,  the  pre- 
sentation would  belong  to  the  King  as  the  head  of  the  Church. 
There  seems  no  ground  for  the  claim  either  of  the  Bishop  of 
Lincoln  or  Salisbury  as  there  is  no  lapse,  no  such  right  is  set  up, 
and  it  is  not  necessary  to  enter  into  any  discussion  to  shew  that 
such  right  could  not  be  supported.  It  is  admitted  on  both  sides 
[  '147  ]  that  this  is  the  *first  case  in  which  the  question  comes  to  be 
decided  in  a  court  of  justice  ;  and  it  must  be  considered  in  what 
way  presentative  benefices  have  been  treated  in  the  decisions 
which  have  taken  place  in  cases  which  have  any  resemblance 
to  the  present,  and  in  the  opinions  of  text  writers  of  authority. 
There  is  no  doubt  that  in  case  of  a  benefice  presentable  for 
institution,  if  a  person  in  his  own  right,  as  contradistinguished 
from  his  corporate  rights,  be  seised  in  fee  or  in  tail  of  an  advow- 
son appendant  to  a  manor  or  other  estate,  or  of  an  advowson  in 
gross,  and  the  church  becomes  void  in  the  lifetime  of  the  patron, 
and  the  patron  dies,  the  church  still  being  void,  the  executor 
shall  present,  and  not  the  heir :  Brooke's  Abr.  tit.  Presentacion 
al  Esglise,  34 ;  Fitzherbert,  Presentment  a  I'Eglises,  7 ;  Fitz- 
herbert's  N.  B.  38,  34 ;  Co.  Litt,  388  a ;  the  Queen,  Fane,  and  the 
Archbishop  of  Canterbury's  case  (i) ;  Comyns'  Digest,  Esglise,  H  2, 
where  he  mentions  it  as  of  his  own  authority ;  admitted  in  the 
case  of  Ilepington  v.  The  Governors  of  Tamworth  Scliool  (2) ; 
(1)  4  Leon,  109.  (2)  2  Wils.  150. 
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recognized  in  the  case  of  Holt  v.  Bishop  of  Winchester  (i) ,  where  the  Bennbll 
case  was,  that  if  a  man  seised  in  fee  of  an  advowson  be  parson  the  Bishop 
of  the  church,  and  dies,  his  heir,  and  not  his  executor,  shall  <>^' i^incoln. 
present ;  for  though  the  advowson  doth  not  descend  to  the  heir 
till  after  the  death  of  the  ancestor,  and  by  his  death  the  church 
is  become  void,  so  that  the  avoidance  may  be  said  to  be  severed 
from  the  advowson  before  it  descend  to  the  heir,  and  vest  in  the 
executor,  yet  both  the  avoidance  and  the  descent  to  the  heir 
happening  at  the  same  instant,  the  title  of  the  heir  shall  be  pre- 
ferred as  the  elder.  But  that  recognizes  the  general  proposition, 
•though  in  the  particular  case  the  title  of  the  heir  is  to  be  pre-  [  '^8  ] 
ferred.  How  the  presentation  came  to  belong  to  the  executor, 
and  whether  it  would  not  have  been  as  well  if  it  had  been  held 
to  belong  to  the  heir,  it  is  now  too  late  to  enquire ;  the  law  has 
been  so  long  settled,  and  has  been  so  repeatedly  admitted,  that 
it  would  be  most  dangerous  to  think  of  disturbing  it.  The  reason 
assigned  in  Fitz.  N.  B.  83,  for  its  going  to  the  executor  is  that 
it  is  a  chattel  vested  and  severed  from  the  manor,  and  in  4  Leon. 
109,  it  is  called  a  chattel.  In  Wentworth's  Office  of  Executors, 
54,  it  is  said  that  the  next  presentation  before  it  becomes  void  is 
a  chattel  real,  and  after,  it  is  a  personal  chattel.  The  language  of 
six  Judges  in  Stephens  v.  Wall  (2),  (where  the  question  was,  whether 
the  present  avoidance  of  a  church  could  be  granted  by  a  subject) 
is,  that  the  grant  of  the  present  avoidance  was  void  '^  because  it 
was  a  mere  personal  thing  annexed  to  the  person  of  him  who  was 
patron  in  expectancy  at  the  time  of  the  vacancy ;  and  also  a  thing 
in  right,  power,  and  authority;  and  also  a  chose  in  action,  and 
in  effect,  the  fruit  and  execution  of  the  advowson,  and  not  any 
advoweon,  and  yet  executors  shall  have  it  by  privity  of  law." 
The  principal  case  was,  whether  the  present  avoidance  of  a 
church  could  be  granted  by  a  subject,  and  six  of  the  Judges  to 
whom  the  above  expressions  are  attributed,  held  that  it  could 
not ;  but  though  the  other  three  Judges  differed,  I  do  not  under- 
stand that  to  be  as  to  what  is  there  said  by  six  of  the  Judges, 
but  only  as  to  the  point  itself  in  discussion.  However  the  law 
has  since  been  recognized  according  to  the  decision  in  Dyer  as 
to  the  principal  case :  Go.  Litt.  120  a,  8  Burr.  1515.  The  case 
(1)  3  Lev.  47.  (2)  Dyer,  282. 
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Bknnbll  itself  is  recognized  in  *Brokeaby  v.  Wickham  and  the  Bishop  of 
The  b'iahop  London  (i).  There  are  other  cases  also  besides  these  of  executors 
OP  Lincoln.  ^^  tenants  in  fee  or  in  tail  where  the  void  turn  is  treated  as  a 
chattel.  If  a  woman  be  seised  of  an  advowson  and  marries,  and 
she  and  her  husband  have  issue,  though  the  right  of  patronage 
descends  to  his  heir,  and  though  the  wife  never  presented,  and 
died  before  the  church  became  vacant,  the  right  of  presenting 
is  vested  in  the  husband  during  his  life,  as  tenant  by  the  curtesy, 
though  his  wife  had  but  a  seisin  in  law,  because  he  could  by  no 
industry  obtain  any  other  seisin.  And  if  the  church  in  this  case 
becomes  void  during  the  life  of  the  husband,  and  he  dies  during 
the  vacancy,  the  heir  shall  not  present,  but  the  husband's 
executor  ;  and  if,  the  church  being  void,  the  wife  dies  not  having 
had  issue,  so  that  the  husband  is  not  tenant  by  the  curtesy,  yet 
he  shall  present  to  the  void  turn  as  being  a  chattel :  Co.  Litt. 
29  a,  120  a,  388  a ;  Bro.  Present,  al  Esglise,  18—22 ;  Watson, 
Incumbent,  c.  9.  And  in  Fitz.  N.  B.  34,  "  If  a  vicarage  happen 
void,  and  before  the  parson  present  he  is  made  a  bishop,  &c., 
yet  he  shall  present  to  this  turn,  because  it  is  a  chattel  vested  in 
him."  This  last  position  of  Fitzherbert  shews  that  in  his  opinion 
it  was  as  much  a  chattel  in  case  of  an  ecclesiastic  as  in  any 
other  case. 

The  plaintiff  therefore  contends,  that  as  this  is  a  chattel  vested 
in  her,  in  her  quality  of  administratrix,  the  right  to  present  is  in 
her.  But  though  the  law  be  not  doubted  by  the  defendant,  to 
the  extent  of  the  cases  to  which  it  has  been  carried,  yet  he  says 
that  it  is  not  founded  on  principle,  and  should  not  be  carried 
beyond  the  cases  already  decided.    And  he  says  the  presentation 

[  'ISO  ]  *ought  not  to  go  to  the  executor,  because  it  is  not  assets  ;  and 
for  this  may  be  cited  Co.  Litt.  388  a,  ''  Nothing  can  be  taken  for 
a  presentation,  and  therefore  it  is  not  assets  ;"  Co,  Litt.  120  a, 
" It  is  not  merely  a  chose  in  action; "  Fitz.  N.  B.  33,  "  And  if 
there  be  guardian  in  socage  of  a  manor  to  which  an  advowson  is 
appendant,  and  the  church  becomes  void,  the  heir  shall  present 
and  not  the  guardian,  because  he  cannot  account  for  the  same.'* 
So  Co.  Litt.  17  b,  guardian  in  socage  shall  not  present  to  an 
advowson,  because  he  can  take  nothing  for  it,  and    cannot 

(1)  1  Leon.  17. 
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account  for  it,  and  he  shall  not  meddle  with  any  thing  he  cannot      Rennell 

t*. 
account  for ;  S.  P.  in  Go.  Litt.  89  a  ;  and  there  the  reason  given    the  Bishop 

that  he  can  make  no  benefit  of  it  is,  that  the  law  doth  abhor    ^^  Lincoln. 

simony ;  and  the  same  reason  is  given  in  The  Bishop  of  Lincoln 

V.  WolforsUin  (i).    But  as  to  this  point  the  cases  of  guardians  do 

not  apply,  because  their  duty  is  to  account  for  what  they  make, 

and,  of  course,  they  cannot  meddle  with  what  they  cannot  turn 

into  profit.     But  it  is  otherwise  in  the  case  of  an  executor.    An 

advowson  is  assets  in  the  hands  of  the  heir,  and  the  right  of  the 

next  presentation  to  a  church  which  is  full,  is  assets  in  the  hands 

of  an  executor  ;  both  these  are  allowed  by  the  law  to  be  sold,  but 

a  void  presentation  is  not.     The  meaning  of  assets  is,  that  it  may 

be  converted  into  money,  which  a  void  presentation  cannot  be  ; 

but  the  reason  of  that  is,  not  that  it  is  a  chose  in  action,  but 

because  the  law  against  simony  prevents  its  being  sold,  which 

otherwise  it  might  be.     In  8  Burr.  1515,  Lord  Mansfield  and 

Mr.  Justice  Wilmot  say,  that  the  true  reason  why  a  grant  of  a 

fallen  presentation  is  not  good,  is  the  public  utility,  and  the 

better  to  guard  against  simony  ;  not  for  the  fictitious  ^reason  of       [  *151  ] 

its  having  then  become  a  chose  in  action.     In  the  case  of  London 

V.  Tfte  Collegiate  Church  of  Southwell  (2)  it  was  said  that  a  lease  by 

a  prebendary,   under  the  words    "  commodities,   emoluments, 

profits,  and  advantages  to  the  prebend  belonging,'*  the  advowson 

of  a  vicarage  would  not  pass,  because  these  words  imply  things 

gainful,  which  is  contrary  to  the  nature  of  an  advowson.    But 

the  report  goes  on,  **yet  an  advowson  may  be  yielded  in  value 

upon  a  voucher,  and  may  be  assets  in  the  hands  of  an  executor." 

But  the  case  was  decided  on  the  particular  meaning  of  the  words 

used,  denoting  something  gainful.     No  question  was  made,  but 

that  if  proper  words  had  been  used  the  advowson  would  have 

passed.     And  there  can  be  no  doubt  whatever,  that  the  next 

presentation,  if  the  church  be  full,  is  of  value,  and  would  be 

saleable  by  law,  and  would  be  assets  in  the  hands  of  an  executor ; 

and  the  only  distinction  between  a  presentation  where  the  church 

is  full  or  void,  is,  that  in  one  case  it  is  not  simoniacal,  to  sell  it, 

and  in  the  other  it  is.     But  though  it  be  not  saleable  as  the 

subject  of  profit  it  is  not  the  less  a  chattel,  or  the  less  belongs  to 

(1)  3  Burr.  1514.  (2)  Hob.  303. 
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the  executor.  An  outstanding  term  to  attend  the  inheritance,  or 
The  Bishop  &  term  in  trust  for  other  purposes,  cannot  be  made  the  subject 
of  sale,  or  be  made  available  assets  in  the  hands  of  the  termor, 
but  they  go  to  the  executor.  It  is  also  contended  by  the  defen- 
dant, that  the  rule  does  not  hold  universally,  even  in  the  case 
of  lay  patronage ;  for  that  in  the  case  of  donatives  the  right  of 
presentation  vests  in  the  heir  and  not  in  the  executor,  as  was 
decided,  after  two  arguments,  in  the  case  of  Repington  v.  The 
Governor  of  Tamworth  School{i).  Though  the  *case  must  have  been 
very  much  discussed,  the  grounds  of  the  decision  are  not  given  at 
length ;  but  it  was  said,  ''  that  before  the  Council  of  Lateran  all 
benefices  were  like  what  donatives  are  now ;  that  no  lapse  could 
have  occurred  in  ancient  times,  and  that  Bishops  had  no  right 
of  institution  before  the  reign  of  Richard  II."  "  Ante  concilium 
Lateranense,"  says  Bracton,  '' nullum  currebat  tempus  contra 
prsBsentantes,"  Selden's  History  of  Tithes,  c.  12,  fo.  880.  When 
Richard  the  Second  is  mentioned  in  Wilson  it  must  be  a  mistake 
in  the  reporter ;  it  should  be  Richard  the  First. 

It  will  require  some  detail  of  the  history  of  the  church  in 
earlier  times,  and  of  lay  patronage  and  lay  investitures,  and  the 
law  of  lapse,  to  shew  how  what  is  stated  in  Wilson  could  be  any 
ground  for  the  presentation  being  adjudged  to  the  heir;  but, 
when  that  is  done,  I  think  it  will  appear  that  the  decision  is 
quite  proper,  and  founded  upon  the  original  state  of  church 
patronage  and  the  law  of  lapse,  and  that  the  short  minutes  of 
the  reporter,  when  expanded  into  a  fuller  explanation,  were 
really  what  was  the  substance  of  the  decision. 

It  will  be  seen,  however,  by  what  I  am  about  to  state,  that 
though  the  law  of  lapse  took  place  nearly  about  the  same  time 
as  the  right  of  institution  by  the  Bishops,  yet  that  they  were 
measures  wholly  unconnected,  though  both  of  them  are  applicable 
to  the  right  of  the  heir  in  the  case  of  donatives. 

In  the  early  ages  of  Christianity,  the  Bishops  had  probably 
the  appointment  and  regulation  of  the  inferior  clergy,  who  were  to 
perform  divine  service,  and  to  preach  in  such  places  as  the  Bishop 
thought  best  calculated  to  promote  the  cause  of  religion,  and  they 


(1)  2  Wils.  150.     It  appears  by  the 
case  of  Collins  v.  Sawreyy  4  Br.  P.  C. 


692,  that  Hepington  was  both  heir 
and  executor  of  the  deceased  patron. 
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v^ere  to  be  paid  out  of  the  funds  which  went  to  the  common      Rknxell 

treasury  of  the  diocese,  and  over  which  the  Bishop  had  the    xhe  Bishop 

disposal  *for  himself,  his  clergy,  the  poor,  and  the  repairing  of   °*'  Lincoln. 

churches.     But  in  the  early  centuries  of  Christianity  there  were 

no  compulsory  payments ;  no  tithes  were  paid,  and  the  whole 

of  the  funds  depended  upon  voluntary  donations  and  oblations 

made  from  time  to  time,  or  the  produce  of  lands  which  had  been 

given  to  the  church.     The  countries  of  Christendom  were  not  in 

the  earlier  times  divided  into  parishes  as  they  have  since  been, 

and  the  ministers  of  the  church  had  neither  permanent  places 

in  which  they  were  to  discharge  their  ecclesiastical  duties,  nor 

had  they  any  permanent  funds  allotted  to  their  maintenance  and 

support.    What  are  now  called  ecclesiastical  livings  were  at  that 

time  unknown,  and  the  early  ages  of  Christianity  will  afford  no 

guide  in  considering  the  rights  of  parties  to  church  presentation 

or  appointment.     By  degrees  the  funds  of  the  church  became 

increased,  territorial  possessions  were  from  time  to  time  given 

to  religious  houses,  or  otherwise  for  the  purposes  of  religion,  and 

about  400  years  from  the  birth  of  our  Saviour  tithes  began  to  be 

paid  in  some  places  ;  and  in  the  seventh  century  some  churches 

were  endowed  with  the  perpetual  right  to  tithes ;   and   some 

provincial  ordinances,  but  by  no  means  general,  were  made  for 

their  payment.     After  about  eight  centuries,  the  payment  of 

them  became  more  frequent,  and  consecrations  of  them  made 

from  time  to  time  to  churches  and  religious  houses,  as  is  stated 

in  Selden  on  Tithes;    and  in  these  centuries  there  were  some 

provincial  constitutions  of  the  clergy  directing  the  payment  of 

tithes ;  these,  however,  were  probably  not  much  more  attended 

to  than  the  inclination  of  persons  led  them  to  do,  but  that 

inclination  no  doubt  increased  among  all  classes.    In  the  year 

855  there  is  a  charter  of  Ethelwolf,  in  which,  *with  the  consent       [  '154  ] 

of  his  Bishops  and  his  princes,  he  directs  some  tithes  to  be  given 

to  the  church :  but  what  was  the  exact  language  of  this  charter 

and  the  extent  of  the  ordinance,  the  older  historians  are  by  no 

means  agreed.    Different  Kings  after  him,  before  the  Conquest, 

made  different  orders  for  the  payment  of  tithes  ;  but  it  is  by  no 

means  clear  that  the  payment  of  them  was  even  then  altogether 

general  or  compulsory.     Soon  after  the  Conquest  the  payment 

10—2 
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Rknnell  of  them  seems  to  have  become  general,  though  not  always  to  the 
The  Bishop  churches  of  the  parishes  where  they  arose.  That  Council  of 
OP  LINCOLN.  Lat^ran  which  was  held  in  1215,  endeavours  to  alter  some  usages 
which  had  prevailed  to  the  contrary,  and  directs  all  payments 
in  future  to  be  made  to  the  parish  church ;  but  it  seems  doubtful 
whether  this  obligation  to  pay  to  the  parish  church  was  fully 
established  till  the  General  Council  of  Lyons  in  the  year  1274. 
Tithes,  however,  were  not  the  only  possessions  of  the  church. 
Lands  were  from  time  to  time  given  for  religious  purposes. 
Some  were  given  to  religious  houses,  that  they  might  dispose 
of  the  profits.  The  clergy  are  said  at  one  time  to  have  had  their 
general  residence  in  the  same  place  with  the  Bishops,  except 
when  they  were  on  their  missions ;  but  by  degrees,  as  devotion 
increased,  the  clergy  came  to  reside  more  permanently  in 
particular  places,  and  some  persons  gave  their  tithes,  and  others 
appropriated  their  land  for  their  support,  and  others  built 
churches ;  and  persons  would  become  more  willing  to  endow  the 
church  founded  chiefly  for  the  use  of  themselves  and  their 
families  and  tenants,  if  they  could  have  the  liberty  of  giving  the 
incumbent  there  resident  a  special  and  several  maintenance, 
instead  of  the  former  community  of  the  clergy's  revenue 
[  •iss  ]  remaining.  There  is  no  doubt  *but  the  Bishops  would  give 
their  sanction  to  these  foundations,  and  the  profits  of  the  several 
churches  would  be  restrained  to  the  incumbents.  It  does  not 
very  well  appear  when  these  lay  foundations  began  in  England. 
It  appears  from  Selden's  History  of  Tithes,  c.  9,  s.  4,  that  the 
first  instance  that  occurs  is  about  the  year  700,  and  he  says,  that 
about  the  year  800  many  churches,  founded  by  laymen,  are  said 
to  have  been  appropriated  to  the  Abbey  of  Crowland,  and  by  this 
time  probably  lay  foundations  had  become  very  common,  and 
parochial  limits  assigned  to  the  incumbents ;  though  from  other 
parts  of  Selden's  work  it  seems  that  the  payment  of  tithes  did 
not  always  correspond  to  the  parochial  divisions  till  some 
centuries  afterwards. 

When  gifts  were  first  made  to  the  church,  and  churches 
founded  by  laymen,  it  does  not  always  appear  to  have  been  done 
through  pure  devotion.  For  in  some  countries  of  Christendom, 
at  least,  the  patron  sometimes  arbitrarily  divided  part  with  the 
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incambent,  and  what  the  incumbent  did  not  receive,  the  patron  Rknnell 
took  to  his  own  use,  and  by  different  Councils  of  the  church  lay  thb  bishop 
patrons  were  forbidden  from  making  such  a  disposition.  The  ^^  Lincoln. 
lay  patrons,  however,  in  their  new  created  churches,  claimed 
a  right  of  collaliion  or  investiture,  whereby  the  incumbent  might 
receive  full  possession  without  the  aid  of  the  Bishop  or  other 
churchman ;  and  notwithstanding  some  imperials  were  made 
against  this  course  of  proceeding,  the  lay  patrons  could  not  be 
prevented  from  claiming  the  patronage,  and  they  took  upon 
themselves  not  only  the  advocation  or  advowson,  that  is,  the 
defence  or  patrociny  of  the  incumbent's  title,  but  also  the  colla- 
tion by  investiture,  without  presentation,  at  any  vacancy.  And 
the  right  of  advowson  ♦whereto  the  right  of  investiture  was  in  [  *i5e  ] 
these  times  annexed,  the  Bishop  in  some  places  confirmed  to  the 
patron  by  putting  a  robe  or  some  other  thing  upon  him  at  the 
dedication.  And  from  this  right  of  collation  and  patronage 
reserved  by  lay  patrons,  the  practice  came  to  be,  that  parish 
churches,  and  all  the  temporalities  annexed  to  them,  as  the 
glebe  and  tithe,  were  at  every  vacancy  conferred  by  the  patron 
on  the  new  incumbent  by  some  ceremony  of  investiture,  with 
these  words,  "  accipe  ecclesiam,"  or  the  like. 

Upon  these  presentations  the  Bishop  did  not  institute  as  has 
been  done  since.  And  the  incumbent  as  really,  fully,  and 
immediately  received  the  body  of  his  church,  and  his  glebe,  and 
such  tithes  as  were  joined  with  it  in  point  of  interest,  from  the 
patron's  hands,  as  a  lessee  for  life  receives  his  lands  by  livery 
of  the  lessor. 

These  investitures  by  lay  patrons  were  very  objectionable  to 
the  church,  and  in  a  General  Council  at  Constantinople  in  870, 
some  attempts  were  made  to  prevent  them  ;  and  in  the  Council 
of  Bome,  in  1078,  further  regulations  were  endeavoured  to  be 
made  against  them :  there  is  a  canon  against  them,  and  in  the 
Council  of  Lateran,  in  1119,  many  decrees  were  made  to  the 
same  effect ;  and  soon  after  a  General  Council,  which  was  held 
in  1138,  they  became  less  frequent,  and  institution  now  and  then 
followed  upon  presentation.  And  as  the  canons  acquired  force, 
and  the  papal  power  increased,  it  appears  to  have  been  out  of 
use  about  the  year  1200,  but  till  then  it  was  not  left  off. 
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renxell  So,  also,  Selden  in  his  History  of  Tithes,  c.  12,  s.  5,  says, 
Thk  Bishop  ''But  after  such  time  as  the  decretals  and  the  increasing 
OF  Lincoln,   authority  of  the  canons,  about  the  year  1200,  had  settled  the 

£  '157  ]  universal  course  here  of  filling  churches  *by  presentation  to  the 
Bishop,  or  as  it  seems  it  sometimes  was  to  the  archdeacon,  or  to 
the  vicar  of  the  Bishop,  as  guardian  of  the  spiritualities,  that 
use  of  investiture  of  churches  and  tithes  severally  or  together, 
practised  by  laymen,  was  left  off,  and  a  division  of  ecclesiastical 
right  from  thence  hath  continued  in  practice.  Neither  did  the 
King  afterwards,  much  less  common  persons,  fill  their  common 
parochial  churches  without  such  presentments  to  Bishops, — 
parochial  churches,  for  of  special  donative  chapels  we  here  speak 
not;  neither  were  appropriations  of  churches  and  tithes  after- 
wards allowed  that  had  not  confirmation  from  the  ordinary, 
immediate  or  supreme." 

Up  to  this  time,  therefore,  benefices  were  donative.  The 
patrons  had  the  whole  of  the  advowsons  in  their  own  hands ; 
they  invested  the  incumbent  with  the  full  possession  of  the 
church,  either  severally  or  together,  and  the  incumbents  were  in 
the  nature  of  lessees  for  life  under  the  patron.  There  was  then 
no  law  of  lapse,  and  the  investiture  of  the  incumbent  might  take 
place  wherever  it  suited  the  patron,  though  the  patron,  by 
ecclesiastical  censures,  might  be  compelled  to  fill  the  church. 
I  do  not  find  any  statement  that  in  these  times  the  patrons  took 
the  profits  of  the  benefices  to  their  own  use  ;  but  there  can  be  no 
doubt  that  it  was  so,  because,  in  the  case  of  donatives,  even  now 
when  the  rights  of  the  lay  patrons  are  so  much  less  than  formerly, 
the  patrons  are  entitled  to  take  them;  though,  according  to 
Selden,  they  cannot  institute  any  suit  for  the  recovery  of  them 
if  they  are  refused  to  be  paid.  Some  few  donatives  there  are  at 
the  present  day,  whether  they  were  suffered  to  continue  as  they 
formerly  were  at  the  time  when  the  investiture  by  lay  patrons 

[  *158  ]  was  discontinued,  or  *whether  they  have  been  since  founded  by 
letters  patent,  or  licence  from  the  Crown,  or  whether  there  are 
some  of  each,  I  cannot  at  all  say. 

In  the  twelfth  century  the  law  of  lapse  was  introduced.  A 
General  Council  was  held  at  Lateran  in  1175,  at  which,  our 
Selden  says,  in  c.  12,  s.  5,  as  last  cited,  four  Bishops  were  sent. 
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according  to  custom,  as  agents  to  the  church  of  England.  And 
Bracton,  lib.  4,  241,  says,  ante  concilium  Lateranense  nullum 
currebat  tempus  contra  praesentantes.  Lord  Coke,  in  2  Institute, 
273  and  861,  notices  that  Briton  and  Fleta  describe  the  Council 
as  having  been  held  at  Lyons,  and  not  at  Lateran,  as  Bracton 
does,  but  it  is  not  material  where  it  was  held.  Selden,  however, 
says,  "  by  that  Council,  after  vacancy  of  six  months,  the  chapter 
is  to  bestow  those  churches  which  the  Bishop  being  patron  had 
left  so  long  void,  and  upon  their  default  the  metropolitan.  But 
no  word  is  of  lay  patrons  in  it ;  yet  by  reason  of  the  authority  of 
that  Council,  and  a  decretal  of  the  same  Pope  (Alexander  the 
Third)  which  speaks  of  like  time  upon  default  of  lay  patrons,  it 
hath  been  since  taken  here  generally  that,  after  vacancy  of  six 
months,  the  next  ordinary  is  regularly  to  collate  by  lapse.*'  It 
appears,  therefore,  that  nearly  about  the  same  period  of  time  the 
discontinuance  of  investitures  by  laymen,  the  law  of  lapse,  and 
the  payment  of  tithes  in  the  parishes  where  they  arose,  were 
introduced.  These  measures,  however,  were  wholly  unconnected 
with  each  other,  though  they  all  arose  from  the  increasing 
authority  of  the  church  and  the  force  of  the  canons. 

In  the  case  of  donatives,  which  I  consider  all  benefices  of  lay 
patronage  to  have  been,  and,  as  I  have  before  endeavoured  to 
shew,  as  long  as  the  right  of  ^institution  was  in  the  patron,  the 
complete  dominion  remained  with  the  patron.  When  the  church 
is  vacant,  he  is  entitled  to  take  the  profits  to  his  own  use,  but  he 
has  no  remedy  to  compel  payment,  and  if  a  stranger  takes  them, 
the  patron  cannot  bring  an  action  for  them,  but  must  put  in  a 
clerk,  who  is  to  sue.  It  is  said  by  Popham,  Ch.  J.  in  Fairchild  v. 
Gaire  (i),  that  the  patron  may  take  the  profits,  and  sue  for  them 
in  the  spiritual  Court,  and  though  the  other  Judges  differ  with 
Popham,  yet  I  consider  their  point  of  difference  to  apply  to  his 
opinion,  that  if  the  patron  will  not  collate,  there  is  no  remedy  to 
compel  him,  but  he  is  left  to  his  conscience ;  for  when  they  are 
said  to  be  contra^  they  say  that  the  ordinary  may  compel  him  to 
collate  a  clerk,  and  give  their  reasons,  but,  as  they  say  nothing 
about  the  patron  taking  the  profits,  I  do  not  understand  them  to 
differ  upon  that  point.    The  same  point  was  put  in  argument  in 

(1)  Yelv.  61. 
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Britton  v.  Ward  (i),  where  it  is  said  that  when  the  church  is  void, 
the  patron  may  take  the  profits  to  his  own  use,  if  the  parishioners 
will  pay  them,  but  he  has  no  remedy  to  compel  them  to  pay 
their  tithes  to  him.  The  same  case  of  Britton  v.  Ward  is  reported 
in  Cro.  Jac.  p.  515,  but  there  called  Britten  v.  Wade^  and  there 
it  is  also  said,  "  but  if  any  take  the  profits  from  him  he  cannot 
maintain  the  action,  but  he  ought  to  put  in  his  clerk,  and  he 
maintain  the  action ; ''  but  the  language  there  is,  that  the  patron 
of  a  donative  may  lose  the  profits  if  he  will ;  that  is  evidently  a 
mistake,  it  is  not  proper  English,  and  is  not  consistent  with  what 
follows :  the  mistake  seems  to  arise  from  the  translator  taking 
the  French  word  to  be  perdre,  instead  of  prendre^  *it  is  prendre 
in  EoUe's  Eeports ;  and  in  Mallory's  Quare  Impedit,  35,  where 
this  case  is  cited,  he  says  the  patron  may  take  the  profits.  So 
also  Burn,  in  his  Ecclesiastical  Law,  title  "  Vacation,"  says  that 
in  case  of  donatives  the  patron  may  take  the  profits  during  the 
time  of  vacation. 

Donatives  may  be  resigned  by  the  incumbent  to  the  patron, 
Fairchild  v.  Gaire,  as  before  cited  in  Yelverton,  60,  and  Cro.  Jac. 
65,  where  the  Court  held  that  a  donative  begins  only  by  the 
erection  and  foundation  of  the  donor,  and  he  hath  the  sole 
visitation  and  correction,  the  ordinary  nothing  to  do  therewith ; 
and,  as  he  comes  in  by  him,  so  he  may  restore  to  him  for  vnum 
quodque  eodein  mode  quo  colligatum  eat  dissolritur.  And  although 
the  presentee,  when  he  is  in,  hath  the  freehold,  yet  he  may 
revest  it  by  his  resignation,  without  any  other  ceremony,  and 
the  ordinary  hath  nothing  to  do  therein.  And  in  the  Year  Book 
6  Hen.  VII.  c.  14,  Keble  says,  that  if  the  founder  ordain  that  he 
and  his  heirs  shall  present,  then  the  ordinary  shall  have  nothing 
to  do  with  it ;  and  Brooke,  Presentacion  al  Esglise,  in  referring 
to  the  Year  Book  just  cited,  says,  where  a  free  chapel  donative 
is  void  the  founder  may  retake  it,  and  need  not  appoint  any 
other  incumbent. 

The  old  history  of  the  church,  as  well  as  the  more  modern 

cases,  treat  donatives  as  being  the  entire  property  of  the  patron  ; 

if  the  church  be  void,  the  freehold  is  in  him,  though  perhaps 

upon  consideration  of  all  the  authorities  on  both  sides,  he  may 

(1)  2  Roll.  Eep.  97. 
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be  compelled  by  ecclesiastical  censures  to  fill  it,  but  in  the  mean-  Renxell 
time  he  may  enter  upon  the  glebe  and  take  the  profits  of  that  the  Bishop 
and  the  tithes ;  and  if  he  may  take  them,  his  heir  may  take  them  ^^  Lincoln. 
after  his  death,  as  the  foundation  of  the  *church  is  on  behalf  of  [  '161  ] 
himself  and  his  heirs ;  and  as  there  is  no  lapse  in  the  case  of 
donatives,  this  taking  of  the  profits  may  continue  till  the  church 
is  filled ;  but  if  the  executor  could  collate  to  the  church,  that 
would  be  adverse  to  the  right  of  the  heir  to  take  the  profits ;  and 
I  think  that  from  the  whole  of  the  law  of  donatives  the  right  to 
collate  is  in  the  heir,  and  does  not  at  all  clash  with  the  right  of 
the  executor  as  to  benefices,  which  are  presentative  for  institution. 
And  though  it  may  be  said  that  the  right  of  presentation  is  as 
completely  severed  from  the  advowson  in  case  of  a  donative  as  in 
a  presentative  living,  I  do  not  so  consider  it,  as  the  nature  of  a 
donative  is  such  that  the  whole  vests  in  the  patron  and  his  heirs, 
who  may  take  the  profits  during  the  vacancy,  and,  therefore,  the 
executor  has  nothing  to  do  with  it.  But  the  defendant  contends, 
that  supposing  the  case  of  the  donative  to  be  accounted  for  by 
any  means  as  constituting  a  well  founded  difference  from  a 
benefice  presentable  for  institution,  yet  that  the  case  of  ecclesias- 
tical persons  having  benefices  in  right  of  their  church  is  at  all 
events  different,  and  the  first  instance  that  is  shewn  is  the  case 
of  a  Bishop  who  in  right  of  his  bishopric  has  an  advowson,  and 
the  church  becomes  void  and  he  dies,  the  King  shall  present. 
For  this  are  cited  2  Eolle's  Abridgment,  345.  "  If  a  church  of 
the  patronage  of  the  Bishop  void  in  the  time  of  the  Bishop  and 
after  the  Bishop  dies,  the  King  shall  have  the  presentment  by 
reason  of  the  temporalities,  and  not  his  executor ;  "  Brooke's  Abr. 
Presentacion  al  Esglise,  10,  "  Where  the  avoidance  is  of  a  benefice 
belonging  to  the  Bishop,  and  he  dies  before  he  makes  collation, 
the  King  shall  have  it  by  reason  of  the  temporalities  of  the 
Bishop,  and  not  the  executors  of  the  Bishop."  *Fitzh.  N.  B.  [  ♦162  ] 
33,  "  If  the  Bishop  die,  and  the  advowson  happen  void  before 
his  death,  the  King  shall  present  to  the  same  by  reason  of  the 
temporalities,  and  not  the  Bishop's  executors.'  Co.  Litt.  90a, 
"  If  a  Bishop  have  an  advowson,  and  the  church  become  void 
and  the  Bishop  die,  neither  the  successor  nor  the  executors  shall 
present,  but  the  King,  because  it  is   but  a  chose  in  action." 
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Rennell  Co.  Litt.  888  a,  "  If  a  church  become  void  in  the  life  of  a  Bishop, 
The  Bishop  a.nd  so  remain  till  after  his  decease,  the  King  shall  present 
OP  LiMcoLN.  thereto,  and  not  the  executor  or  administrator,  for  nothing  can 
be  taken  for  a  presentment,  and,  therefore,  it  is  no  assets." 
The  reason  given  in  Co.  Litt.  90  a,  that  it  does  not  go  to  the 
successor  or  executors,  because  it  is  a  chose  in  action,  does  not 
appear  at  all  satisfactory,  because  choses  in  action  do  go  to  the 
executors.  And  there  is  a  note  by  the  writer  of  the  earlier  notes 
to  Co.  Litt.  who  gives  this  explanation  of  the  passage,  ''that  in 
the  case  of  a  chose  in  action,  so  peculiar  as  the  right  of  presenta- 
tion, the  law  favours  the  King  more  than  the  Bishop's  iBxecutors, 
and,  therefore,  gives  the  King,  as  having  in  his  custody  the 
temporalities  of  the  vacant  bishopric,  that  presentation  which  in 
general  executors  are  entitled  to  when  opposed  to  an  heir."  And 
the  writer  of  these  notes,  after  discussing  the  reason  of  the 
presentation  belonging  to  the  King,  comes  at  last  to  the  con- 
clusion, that  it  is  most  safe  to  rely  on  the  right  of  the  King,  as 
settled  by  authorities  and  long  practice.  In  none  of  these 
authorities  is  there  any  mention  made  of  the  successors,  except 
in  Co.  Litt.  90.  But  they  are  all,  even  in  Co.  Litt.  888  a,  as  to 
the  King's  right  as  opposed  to  that  of  the  executors,  and,  conse- 
quently, if  the  King  had  not  the  right,  treating  it  as  if  it  would 
[  •163  ]  go  to  the  *executors.  It  is  true,  that  in  the  Year  Books  to  which 
these  authorities  refer,  there  is  nothing  about  the  executors.  If 
there  had  been  it  would  have  been  stronger ;  but  as  it  is,  there 
is  the  statement  of  Brooke,  RoUe,  Fitzherbert,  and  Coke,  as  to 
the  claimants,  and,  therefore,  their  opinions,  that  the  law  was 
that,  except  for  the  right  of  the  King,  it  would  go  to  the  executors. 
But  indeed  the  right  of  the  King  is  so  strong,  that  in  2  BoUe's 
Abr.  345,  it  is  said,  if  a  church  of  the  patronage  of  a  Bishop, 
abbot,  or  prior,  voids,  and  the  Bishop,  abbot,  or  prior  presents, 
and  afterwards  dies  before  institution,  the  King  shall  have  this 
presentment  by  his  prerogative.  The  Prior  ofBennondsey's  case ; 
and  so  in  the  same  book  and  page,  "  if  the  Bishop,  abbot,  or  prior 
dies  after  institution  of  the  clerk  and  before  induction,  the  King 
shall  have  this  presentment  by  his  prerogative." 

It  seems  from  the  next  placitum  in  BoUe,  as  if  the  contrary 
had  been  held  in  one  case,  but  there  seems  no  reason  to  doubt 
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the  position ;  for,  in  F.  N.  B.  34,  E,  it  is  said,  if  a  Bishop  make  Rennell 
a  collation,  and  before  induction  or  installation  dieth,  and  the  the  Bishop 
King  seizes  the  temporalities,  he  shall  have  the  presentment,  ^^  Lincoln. 
because  that  the  church  is  not  full  against  the  King  until  the 
parson  or  prebend  be  installed  or  inducted.  And  the  same  point 
seems  admitted  in  Fitzherbert's  N.  B.  36,  K,  though  there  the 
King  did  not  prevail,  because  he  ought  not  to  have  given  the 
prebend  to  his  own  clerk,  but  should  have  removed  the  clerk 
collated  by  the  Bishop,  by  quare  impedit.  And  the  same  point 
is  in  Bro.  Presentment  al  Esglise  in  one  part  of  pi.  13.  The 
instance  of  the  Bishop  dying  before  presentation,  after  the  right 
had  vested  in  him,  is  not  the  only  one  where  the  King's  preroga- 
tive gives  him  the  right  to  present.  For  if  the  tenant  of  the 
King  has  an  *advow8on,  and  an  avoidance  happens,  and  after  [  *164  ] 
the  tenant  dies,  his  heir  in  ward  to  the  King,  the  King  shall  have 
the  presentation  and  not  the  executor  of  the  father,  though  the 
heir  be  of  full  age :  2  EoUe's  Abr.  345,  pi.  1 ;  and  in  Co.  Litt. 
888  a,  if  the  King's  tenant  by  knight's  service  in  capite  be 
seised  of  a  manor,  whereunto  an  advowson  is  appendant,  and 
the  church  become  void,  the  tenant  dieth,  his  heir  within  age, 
the  King  shall  present  to  the  church,  and  not  the  executor  or 
administrator ;  but  if  the  land  be  holden  of  a  common  person, 
in  that  case  the  executor  shall  present  and  not  the  guardian. 
So  in  Co.  Litt.  90  b,  in  speaking  of  the  King's  right  he  says. 
So  it  is,  in  case  where  the  King  hath  wardship,  but  that  is  a 
prerogative  that  belongeth  to  the  King,  to  provide  for  the  church 
being  void;  for  where  the  tenure  by  knight's  service  is  of  a 
common  person,  the  executors  of  the  tenant  shall  present  where 
the  avoidance  fell  in  the  life  of  the  tenant.  And  so  if  the  tenant 
of  the  King  has  an  advowson  and  an  avoidance  happens,  and 
the  tenant  presents  and  his  clerk  is  admitted  and  instituted,  and 
before  induction  the  patron  dies,  and  the  advowson  comes  by 
wardship  to  the  King,  he  shall  present,  for  the  church  is  not  full 
against  him  before  induction,  2  Bolle's  Abr.  345.  Other  cases 
may  be  put,  though  not  applicable  to  the  case  of  executors,  where 
the  King's  prerogative  gives  him  a  right  to  present  where  a 
subject  would  not.  As  if  the  youngest  daughter,  coparcener, 
be  in  ward  to  the  King,  and  the  church  becomes  void,  the  King 


156 


1827.     K.  B.     7  B.  &  C.  164—166. 


[R.R. 


OP  Lincoln. 


[  n65] 


Rennell  shall  have  the  presentment  alone,  and  not  the  other  coparceners, 
The  Bishop  2  EoUe's  Abr.  344,  pi.  8.  These  cases,  therefore,  which  are 
excepted  out  of  the  rule,  that  executors  shall  present  where  the 
chattel  is  vested,  must  be  confined  to  those  cases  where  the  King, 
by  his  prerogative,  *has  a  right  to  present  either  in  the  instance 
of  his  being  guardian  of  the  temporalities  in  the  cases  of  Bishops, 
abbots,  and  priors,  or  in  the  instances  of  the  King's  tenants 
in  capite,  where  he  has  the  wardship.  In  all  these  instances, 
the  question  has  been  between  the  King  and  the  executors ;  and 
in  case  of  the  Bishop,  no  surmise  (except  that  in  one  of  the  cases 
there  mentioned)  was  ever  made,  that  the  successor  would  have 
the  presentation  in  case  the  King  had  not  been  entitled  by  his 
prerogative. 

Another  exception  to  the  rule  is  alleged,  that  in  case  of  a  person 
holding  an  office,  in  right  of  which  he  presents  to  another  office, 
and  that  other  office  becomes  void  in  the  lifetime  of  the  patron, 
and  the  patron  dies,  his  successor,  and  not  his  executor,  shall 
appoint  to  the  office ;  and  the  case  of  exigenter  is  put  as  reported 
in  Scroggs  v.  Coleshill  (i).  To  that  case  I  entirely  agree ;  but  the 
reason  of  that  is,  that  it  is  a  personal  thing  annexed  to  the  Judge 
of  the  Court  who  is  to  appoint  the  officers  of  the  Court ;  and  if 
the  office  becomes  vacant,  and  the  Judge  dies,  his  executor  can 
have  nothing  to  do  with  the  appointment,  for  it  belongs  to  the 
Judge  to  appoint  the  officers  of  the  Court.  The  office  of  Judge 
is  not  like  an  advowson,  which  is  a  thing  which  descends  and  is 
capable  of  being  conveyed  from  one  person  to  another,  and  the 
presentation  of  which  is  the  fruit  of  the  advowson.  But  if  an 
advowson  be  annexed  to  an  office  and  the  church  becomes  void, 
and  then  the  person  holding  the  office  dies,  I  think  the  right  to 
present  would  be  in  the  executor  and  not  the  successor,  because 
it  would  be  a  fruit  fallen,  a  chose  in  action  personally  vested  in 
the  officer. 

If  the  principle  be  established,  that  a  vacant  presentation  is  a 
chose  in  action,  and  is  like  a  fruit  fallen,  and  goes  to  the  executor 
of  a  private  patron,  I  do  not  see  why  it  should  not  go  to  the 
executor  of  a  prebendary  patron.  He  is  seised  of  the  advowson 
itself  in  right  of  his  prebend  in  his  corporate  capacity,  and  as 

(1)  Dyer,  p.  175. 
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long  as  the  prebend  remains  in  him,  he  has  it  in  his  corporate      Rennell 

character.     But  it  is  only  the  prebend  itself,  and  the  advowson    xhe  Bishop 

which  he  has  as  such  ;  the  proceeds  of  a  prebend  stand  upon  a   ^^  Lincoln. 

different  ground.     These  proceeds  do  not  belong  to  him  in  his 

corporate  character,  for  if  they  did,  they  could  only  be  enjoyed 

by  him  while  he  exercises  that  character.     The  produce  of  the 

lands,  such  as  com,  hay,  fruits,  and  vegetables,  come  to  him  to 

be  eaten,  consumed,  or  sold  at  his  pleasure.     So  the  rents  of  the 

lands  of  the  prebend,  when  they  fall  due,  are  to  be  received  by 

him  for  his  own  private  use,   and  not  to  be  laid  out  on  his 

prebend,  but  at  his  own  pleasure.     In  the  case  of  death,  such  of 

these  issues  and  profits  as  remain  fallen  or  due,  but  have  not 

actually  come  into  the  hands  of  the  prebendary,  do  not  go  to  the 

successor,  or  the  King,  or  the  ordinary,  but  go  to  his  executors, 

as  any  other  part  of  his  personal  property.     The  reason  is, 

because  these  things,  by  being  severed  from  the  prebend,  become 

chattels,  and  are  no  longer  parcel  of  the  prebend ;  and  no  persons, 

who  afterwards  have  any  interest  in  the  prebend,  either  direct 

or  incidental,  can  claim   what  has  thus  been  severed  from  it. 

The  same  rule  holds  as  to  the  issues  and  profits  of  any  thing 

which  is  appurtenant  to  the  prebend,  and  which  become  chattels, 

such  as  proceeds  of  fisheries,  common  of  turbary,  housebotes, 

and  other  things  which  have  been  taken  and  remain  in  specie 

*at  the  death  of  the  prebendary:  for  things  appurtenant  to  the       [  'le?  ] 

prebend  are  as  much  parcel  of  it  as  if  they  were  of  the  actual 

corpus  of  it.     The  general  principle  of  such  manual  chattels  and 

choses  in  action  as  I  have  mentioned  being  admitted,  it  is  to  be 

considered,  whether  the  right  of  presentation  to  a  church  is  to 

be  considered  in  the  same  light.     In   the  case  of  a  private 

individual,  if  for  "prebend"  you  substitute  "manor,"  there  is 

no  doubt  upon  the  current  of  all  the  authorities.     The  species 

of  property  is  the  same :    in  the  one  case  it  is  an  advowson 

appendant  to  a  manor,  in  the  other  it  is  an  advowson  appendant 

to  a  prebend  in  right  of  the  prebend.     But  in  both  cases  it  is  an 

advowson,  and  being  an  advowson,  it  must  partake  of  the  qualities 

applicable  to  an  advowson. 

In  the  case  of  lay  patronage  the  vacant  presentation  becomes 
severed  from  the  inheritance ;  but  if  that  be  the  nature  of  an 
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Bennell  advowson,  that  a  right  to  a  presentation  becomes  severed  from 
The  Bishop  the  inheritance,  it  must  have  that  quality  throughout,  to  whom- 
OP  Lincoln.  QQQyQj.  ^^q  advowson  belongs,  or  in  whatever  right  it  is  held  ;  for 
otherwise  great  confusion  would  ensue.  And  if  it  be  a  chattel 
it  must  go  as  all  other  chattels  do.  A  chattel  does  not  go  to  the 
successor  of  a  corporation  sole,  except  in  the  case  of  the  King : 
Co.  Litt.  90  a.  But  the  King  is  altogether  upon  a  different  footing 
from  other  corporations  sole.  If,  then,  this  be  a  chattel  and 
should  go  to  the  successor,  it  would  be  quite  an  anomaly,  and  an 
exception  to  the  general  rule. 

But  there  is  one  very  important  instance  where  the  right  of 
presentation  is  transmissible  to  the  personal  representatives, 
and  does  not  go  to  the  successor.  I  mean  the  option  of  the 
[  '168  ]  Archbishop,  which  is  founded  on  a  *grant  made  to  the  Arch- 
bishop ;  and  upon  the  death  of  the  Archbishop  during  the  con- 
tinuance of  the  Bishop  in  his  see,  it  will  devolve  on  his  executors 
or  administrators;  that  being  a  personal  grant  to  the  Archbishop, 
is  different  from  the  present ;  but  it  proves,  that  in  the  highest 
ecclesiastical  dignity  in  the  church  the  principle,  in  one  instance 
at  least,  is  recognised,  that  it  is  transmissible  to  the  personal 
representatives. 

It  has  been  said  that  this  is  a  trust  to  be  exercised  for  the 
benefit  of  the  church,  and  that  it  is  more  proper  that  a  spiritual 
person  should  exercise  it ;  but  it  is  also  an  important  trust  if  it 
be  exercised  by  a  layman,  he,  also,  has  a  duty  to  perform  in  the 
selection  he  makes.  The  ordinary,  both  in  the  case  of  eccle- 
siastical and  lay  patronage,  is  to  examine  into  the  fitness  of 
the  clerk,  and  the  only  thing  that  can  be  said  in  favour  of  the 
ecclesiastic  is,  that  he  will  make  a  better  choice ;  but  that  is  not 
a  principle  upon  which  the  legal  rights  of  parties  can  be  decided. 
The  state  of  patronage  is  as  much  diversified  in  England  as  it 
is  possible  to  be ;  all  classes  in  the  community  that  can  be 
enumerated  have  patronage  belonging  to  them,  and  their  rights 
are  to  be  determined  by  legal  principles ;  and  where  there  has 
been  no  decision  or  practice  or  received  opinion,  then  by  analogy, 
as  far  as  can  be  collected ;  but  the  question,  what  class  of  patrons 
are  likely  to  make  the  best  choice,  cannot,  I  think,  be  taken  into 
consideration. 
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In  the  coarse  of  the  argument  it  has  been  said,  that  this 
prebend  has  been  appropriate  to  the  church  of  Salisbury,  and  i<he  Bishop 
also  that  the  will  and  intention  of  the  founder  is  to  be  considered.  ^^  Lincoln. 
As  to  that  we  know  nothing  upon  this  record ;  all  we  know  is, 
that  the  advowson  is  appendant  to  the  prebend;  but  how  it 
became  so  ♦does  not  appear,  or  who  was  the  founder,  or  what  [  '169  ] 
were  the  terms  of  the  foundation,  or  by  what  statutes  it  is 
governed :  if  there  were  any  terms  or  statutes  they  might  have 
been  shewn ;  if  there  were  none,  the  case  must  be  governed  by 
the  general  rules  of  law. 

Neither  can  we  look  to  the  constitutions  of  the  church  of 
Salisbury, — they  are  not  stated  in  the  record ;  and  in  the  absence 
of  any  thing  particular  in  them  the  rules  of  law,  as  applicable  to 
all  churches  in  general,  must  prevail. 

The  statute  of  the  28  Hen.  YIII.  c.  11,  has  been  adverted  to. 
It  states  what  things  are  to  go  to  the  successor  of  an  archdeacon, 
dean,  prebendary,  parson,  &c.  &c.,  but  the  enumeration  is  of 
things  growing,  arising,  or  coming  during  the  time  of  vacation ; 
no  allusion  is  made  to  any  thing  which  fell  during  the  time  of 
the  predecessor.  This  statute  has  been  said  to  be  only  declaratory 
of  the  common  law ;  whether  it  be  so  or  not,  cannot  be  material ; 
because  if  it  was,  it  would  be  a  declaration  of  what  the  successor 
would  take  by  the  common  law,  which  is  only  of  things  falling 
in  the  vacation.  But  as  the  statute  directs  these  things  to  go  to 
the  successor,  towards  payment  of  the  first  fruits  to  the  King, 
it  would  not  enumerate  things  which  could  not  be  converted  into 
money,  and  therefore  would  not  include  a  vacant  presentation, 
and  the  statute,  consequently,  does  not  affect  the  question. 

For  the  reasons  I  have  already  mentioned,  I  think  that  the 
plaintiff  is  entitled  to  present  in  the  present  case,  and  that  the 
judgment  of  the  Court  of  Common  Fleas  should  be  reversed. 


HoiiBOYD,  J.  [also  considered  that  the  judgment  of  the  Court 
of  Common  Pleas  should  be  reversed.] 


Batley,  J. : 

This  was  a  writ  of  error  from  C.  B.  in  a  case  of  quare  impedit. 
The  declaration  stated,  that  William  Dodwell,  D.D.  was  seised 
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of  the  prebend  or  canonry  of  South  Grantham,  founded  in  the 
cathedral  *church  of  Salisbury,  to  which  prebend  or  canonry 
the  advowson  of  the  rectory  of  the  parish  church  of  Welby  (the 
church  in  question)  belonged  in  his  demesne  as  of  fee,  in  right 
of  the  said  prebend  or  canonry,  that  he  presented  William  Dodwell, 
and  died;  that  Price  succeeded  Dr.  Dodwell,  and  died;  that 
Bennell  succeeded  Price;  that  the  church  became  vacant  by 
Mr.  Dodwell's  death,  whereby  it  belonged  to  Eennell  to  present ; 
that  he  died  intestate,  without  presenting ;  that  administration 
was  granted  to  the  plaintiff,  and  that  thereupon  it  belonged  to 
the  plaintiff  as  administratrix  to  present,  but  that  she  was  hindered 
by  the  defendants.  She  complains,  therefore,  not  of  a  disturb- 
ance in  the  intestate's  time,  but  of  a  disturbance  in  her  own,  and 
the  question  is,  whether  upon  an  advowson,  circumstanced  as 
this  advowson  is,  if  a  right  of  presentation  accrue  in  the  lifetime 
of  the  prebendary,  and  he  dies  without  filling  it  up,  that  right 
passes  to  his  personal  representative  ?  The  declaration  does  not 
describe  the  prebendary  as  seised  of  the  advowson  in  right  of  the 
prebend  or  canonry,  or  indeed  as  being  seised  of  the  advowson 
at  all ;  but  it  states  him  to  be  seised  of  the  prebend  or  canonry 
in  his  demesne  as  of  fee  in  right  of  the  said  prebend  or  canonry, 
and  describes  the  advowson  as  belonging  to  the  prebend  or 
canonry,  I  think  it  must  be  taken  that  it  was  in  right  of  the 
prebend  and  canonry  only  that  Mr.  Rennell  had  any  seisin  of 
or  right  in  the  advowson.  But  though  the  title  to  the  advowson 
be  in  right  of  the  prebend  or  canonry,  the  question  is,  whether 
the  right  of  presentation,  when  a  vacancy  has  happened,  is  still 
attached  to  the  prebend  and  canonry,  and  to  be  exercised  only 
in  right  of  the  prebend  or  canonry  upon  a  continuation  of  the 
prebendary's  estate  in  the  prebend  or  canonry,  or  *whether  it 
does  not  become  an  independent  personal  right,  vesting  indeed 
in  him  because  he  was  prebendary  when  the  vacancy  happened 
and  the  right  accrued,  but  severed  altogether  from  the  inherit- 
ance and  the  advowson,  and  becoming  in  him  a  detached  personal 
right,  to  be  exercised  by  him  in  his  own  right,  whether  he  should 
continue  prebendary  or  not,  and  in  case  he  should  die  without 
exercising  it,  transmissible  by  him  as  a  personal  right  to  his 
executors  or  administrators.     The  latter  is  the  right  which  the 
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declaration  states.  It  does  not  state  that  Dr.  Dodwell  presented 
in  right  of  his  prebend  or  canonry,  but  simply  that  Dr.  Dodwell 
presented ;  and  upon  the  vacancy  in  question,  it  does  not  state 
that  it  belonged  to  Mr.  Bennell  in  right  of  his  prebend  or  canonry, 
but  simply  that  it  belonged  to  Mr.  Bennell  to  present,  and  upon 
the  best  consideration  1  have  been  able  to  give  this  case,  I  am  of 
opinion,  that  in  the  absence  of  any  custom  to  controul  it,  this  is 
the  correct  mode  of  statement ;  and  that  though  the  prebendary 
acquires  the  right  of  presentation  because  he  is  prebendary,  and 
in  right  of  his  prebend  or  canonry,  the  right  when  once  acquired 
becomes  his  own  private  personal  right  as  the  right  to  the  under- 
wood he  has  cut,  or  the  grass  he  has  mown,  or  the  fruit  he  has 
gathered  from  his  prebendal  lands.  I  have  no  difficulty  in  saying 
that  I  came  to  the  argument  in  this  case  with  a  very  strong 
impression  upon  my  mind  against  the  plaintiff's  right,  but 
the  light  which  was  thrown  upon  the  subject  by  the  powerful 
argument  of  Mr.  Pattesoriy  and  the  authorities  to  which  I  have 
referred,  have  induced  me  to  think  that  my  first  impressions 
were  erroneous ;  and  though  I  might  think  it  would  be  better 
if  the  right  were  to  be  inseparable  from  the  stall,  I  cannot  find 
legal  principles  to  carry  me  to  that  conclusion. 

The  first  point  I  shall  consider  is,  what  is  the  effect  of  a  vacancy, 
ia  case  of  a  presentative  Uving,  and  I  take  it  to  be  clear  that  it 
immediately  gives  a  new  personal  right,  a  right  arising  from 
property  in  the  advowson,  but  from  the  moment  of  its  creation, 
ceasing  to  depend  upon,  or  to  be  influenced  by  it.  Whatever 
may  become  of  the  advowson,  though  the  right  to  it  instantly 
ceases,  the  right  of  presentation  continues  untouched.  In  the 
common  case,  where  a  church  becomes  vacant  and  the  patron 
dies,  the  advowson  descends  upon  his  heir ;  but  to  whom  does  the 
right  of  presentation  pass  ?  To  his  heir  ?  No ;  but  to  his  personal 
representative.  And  why  ?  Because  it  is  no  part  of  the  advow- 
son;  it  is  a  personal  right  yielded  by  the  advowson,  a  fruit  created 
by  it,  but  it  is  no  part  of  the  advowson,  it  is  wholly  independent 
of  it.  Fitz.  N.  B.  88,  P.  puts  the  case  and  gives  his  reason.  If 
a  man  be  seised  of  an  advowson  in  gross  or  in  fee  appendant 
onto  a  manor,  and  the  church  become  void,  and  he  die,  his 
executor  shall   present,  and  not  his  heir.    Why?    Because  it 

B.B. ^VOL.  XXXVI.  11 


Bennell 

V, 

The  Bishop 
OP  Lincoln. 


[180] 


162  1827.     K.  B.    7  B.  &  C.  180—181.  [r.b. 


Resnbll  was  a  chattel  vested,  and  severed  from  the  manor.  The  same 
The  Bishop  point,  without  the  reason,  is  put  21  Hen.  VII.  pi.  6,  Bro. 
OF  Lincoln,  pregent.  a  TEglise,  84.  If  A.  be  tenant  in  tail  of  an  advowson, 
and  the  church  become  vacant,  and  A.  die,  A.'s  executor  shall 
present,  not  the  issue  in  tail,  F.  N.  B.  84,  B.  If  tenant  in  tail 
of  a  manor  to  which  an  advowson  is  appendant,  make  a  lease 
(before  or  not  within  the  statute  of  Hen.  YIII.)  which  will  end 
with  his  death,  and  the  church  becomes  void,  the  tenant  in  tail 
dies,  BO  that  the  lease  is  become  void,  the  lessee  shall  nevertheless 
[  'jsi  ]  have  the  presentment,  10  Edw.  111.(1).  If  I  grant  land,  *to  which 
an  advowson  is  appendant  to  husband  and  wife  in  tail,  the  husband 
dies,  the  widow  marries  J.  S.,  the  church  becomes  void,  the  woman 
dies  without  issue,  J.  S.  shall  present,  for  though  the  right  to  the 
land  is  wholly  in  me,  the  right  to  present  is  in  him,  88  Hen.  YI. 
86  B.  If  baron  be  seised  of  an  advowson  in  right  of  his  wife,  and 
the  church  become  void,  and  the  wife  die  before  issue  had,  still 
the  husband  shall  have  the  presentment :  21  Hen.  VI.  B.,  Bro. 
Presentment  a  TEglise,  pi.  22,  Co.  Litt.  120.  If  a  manor,  with 
an  advowson  appendant,  be  assigned  to  a  widow  for  dower,  and 
she  marry  again,  and  the  church  become  void,  and  she  dies,  her 
second  husband  shall  present :  14  Hen.  IV.,  12.  If  whilst  a 
church  is  void,  the  patron  be  outlawed  in  trespass,  which  works 
a  forfeiture  of  goods  and  chattels,  the  King  shall  present: 
Br.  Presentment  a  I'Eglise,  22.  **  If  a  man  have  an  advowson 
for  a  term,  and  the  church  during  the  term  become  void  and  the 
term  expire,  the  termor  shall  nevertheless  present : "  F.  N.  B. 
84  B.,  Bro.  Presentment  a  I'EgUse,  22.  Lastly,  if  a  vicarage 
become  void,  and  before  the  parson  present  he  be  made  Bishop, 
he  shall  nevertheless  present,  because  it  was  a  chattel  vested  in 
him  :  F.  N.  B.  84  N.  These  authorities  appear  to  me  to  prove, 
beyond  all  question,  that  upon  a  common  presentative  benefice 
a  vacancy  creates  a  new  right  from  thenceforth,  detached  from 
and  independent  of  the  advowson,  and  liable  to  go  in  a  different 
line  from  the  advowson  ;  and  the  next  point  I  shall  consider  is, 
what  is  the  legal  character  of  this  right  ?  And  I  take  it  to  be  a 
chattel,  and  a  chattel  only.     I  am  aware  that  in  different  books 

(1)  Taken  from  the  index  to  the  Year  Book, — ^not  to  be  found  in  the  book 
itself. 


VOL.  XXXVI.]      1827.    K.  B.    7  B.  &  C.  181—188. 


163 


different  names  are  given  to  it,  that  it  is  called  a  personal  thing, 
annexed  to  the  person  of  him  who  is  patron  in  expectancy  at  the 
time  of  the  vacancy  *(Dyer,  288  a,  Gibs.  797) ;  a  thing  in  right, 
power,  and  authority  (Dyer,  288  a,  Gibs.  797) ;  a  chose  in  action 
(Dyer,  288  a,  Gibs.  797,  Co.  Litt.  90).     The  fruit  and  execution 
of  the  advowson,  not  the  advowson  itself  (Dyer,  288  a,  Gibs.  797), 
and  a  trust  in  the  hands  of  the  patron,  by  consent  of  the  Bishop, 
for  the  benefit  of  the  church  and  religion  (Gibs.  796) ;  but  not- 
withstanding all  these  descriptive  and  figurative  expressions,  its 
legal  character  seems  to  me  that  of  a  chattel  only.     I  am  aware, 
too,  that  in  Rex  v.  The  Archbishop  of  Canterbury  (i),  where  the 
question  was,  whether  a  grant  from  the  Grown  of  the  goods  and 
chattels  of  felons  and  outlaws  would  pass  a  right  to  present  to 
the  advowson  of  an  outlaw,  where  the  church  became  vacant 
after  the  outlawry,  Anderson,  Ch.  J.  said  (according  to  Owen) 
that  an  avoidance  was  no  chattel,  or  right  of  chattel,  which  Periam 
denied,  but,  according  to  the  reports  in  Leonard,  Anderson  con- 
sidered it  as  a  right,  a  thing  in  action,  a  jus  presentandi,  but  he 
thought  the  words  "  goods  and  chattels  "  not  proper  words  to 
pass  it,  and  that  they  were  confined  to  household  goods,  money, 
and  the  like  personal  things,  and  things  in  possession;   but 
Shuttleworth,  Serjt.,  who  argued  against  its  passing  by  the  grant, 
admitted  it  was  a  special  chattel  capable  of  being  granted ;  and 
Walmsley  and  Periam,  JJ.  both  stated  it  was  a  chattel,  and 
though  it  may  be.  immaterial  to  the  decision  of  this  case,  what 
particular  species  of  chattel  this  may  be,  which  seems  there  to 
have  been  the  question,  it  apjiears  to  me,  upon  other  authorities, 
that  it  clearly  is  a  chattel  of  some  description.     The  right  to 
present  upon  a  grant  of  the  next  presentation  cannot  differ  in 
nature  from  *the  right  which  devolves  upon  the  patron  in  case 
of  vacancy  where  there  has  been  no  grant,  and  in  such  case 
Brooke  considers  the  right  granted   clearly  as  a  chattel.     In 
34  Hen.  VI.  27,  pi.  88,  a  grant  of  the  two  next  presentations  was 
made  to  J.  N.  and  his  heirs,  and  it  was  alleged  upon  the  first 
vacancy  J.  N.  presented,  and  upon  the  second  his  heir,  and  per 
MoxLE,  J.  the  heir  had  no  title  to  present,  for  the  executors  ought 
to  present  in  this  case,  and  not  the  heir,  notwithstanding  the  form 
(1)  Owen,  loo;  1  Leon.  201 ;  4 Leon.  107. 
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Britkkll  of  the  grant.  Brooke  abridges  this  case,  title  Chattels,  pi.  20, 
Thr  Bibhop  and  Estates,  pi.  61,  and  he  has  a  similar  case,  title  Chattels, 
OP  Lincoln,  ^y,  6,  and  in  each  he  gives  as  the  reason,  that  the  right  to  present 
in  such  case  is  ''  a  chattel."  If  one  grant  the  two  next  presenta- 
tions of  a  church  to  A.  these  are  chattels,  and  if  A.  die  the  executors 
shall  have  them,  not  the  heir,  Bro.  Chattels,  pi.  20.  A  man  grants 
the  next  presentation  to  a  church  to  A.  and  his  heirs,  or  lease  for 
years  to  him  and  his  heirs,  the  executor  shall  have  this  and  not 
the  heir,  for  the  heir  shall  not  have  **  chattels :  *'  Bro.  Est.  pi.  61. 
A  man  grants  to  another  the  next  presentation  to  a  benefice,  and 
the  grant  was  to  him,  his  heirs,  and  assigns ;  and,  yet,  it  was 
admitted  clearly  that  it  was  but  a  chattel  notwithstanding  this 
word  "  heirs,"  for  it  is  but  for  a  term,  and  where  a  thing  is  but 
a  chattel,  this  word  ''heirs"  cannot  make  it  an  inheritance. 
The  same  law  of  a  lease  for  twenty  years  to  A.  and  his  heirs : 
Bro.  Chattels,  pi.  20.  In  the  cases  I  have  mentioned  from 
F.  N.  B.  S8  P.  and  84  N.,  the  right  to  present,  which  accrues 
to  the  patron  upon  a  vacancy,  is  called  a  chattel,  and  so  it  must 
have  been  considered  :  Co.  Litt.  888.  Indeed,  how  can  an  executor 
or  administrator  have  any  right  to  it,  except  on  the  ground  of  its 
being  a  chattel  ?  The  statutes  relating  to  administrators,  use  the 
[•184]  word  "goods"  only.  By  the  *18  Edw.  I.  c.  19,  the  ordinary 
shall  answer  the  debts  as  far  as  the  goods  of  the  deceased  will 
extend.  By  the  81  Edw.  III.  st.  1,  c.  11,  the  ordinary  shall 
depute  the  next  and  most  lawful  friends  of  the  deceased  to 
administer  the  goods  of  the  deceased,  and  the  21  Hen.  YIII.  c.  5, 
speaks  of  commission  of  the  administration  of  the  goods  of  an 
intestate.  Upon  these  grounds  it  appears  to  me,  that  upon  the 
vacancy  of  a  presentative  advowson,  a  right  and  interest  indepen- 
dent of  the  advowson  accrues  to  the  patron,  and  that  this  is  a 
chattel  right  and  chattel  interest. 

It  remains  to  be  seen,  whether  there  be  any  thing  particular 
in  this  case  to  take  it  out  of  the  ordinary  rule  of  chattels.  And 
one  ground  insisted  upon  is,  that  this  right  accrues  to  the  pre- 
bendary in  right  of  his  prebend,  and  that  it  is  commensurate  with 
his  continuance  as  prebendary,  and  that  when  he  ceases  to  be 
prebendary  the  right  is  gone.  But  is  there  any  authority  to 
warrant  this  conclusion  ?     I  agree  that  the  right  accrues  to  him 
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in  right  of  his  prebend,  because  he  is  prebendary ;  but  when  the  Bennell 
right  has  accrued  by  the  vacancy,  I  deny  that  it  is  dependent  the  Bishop 
upon  the  prebend  or  to  cease  with  it,  but  I  insist  that,  like  all  ^^  Lincoln. 
the  instances  I  have  put  in  the  early  part  of  what  I  have  been 
stating,  it  is  independent  of,  and  unconnected  with  the  advowson, 
and  a  distinct  independent  chattel.  The  case  put,  F.  N.  B.  84, 
of  the  parson  who  is  made  a  Bishop,  is  upon  principle  in  point, 
but  it  is  not  the  only  case.  Go.  Litt.  90  a,  and  888,  in  the  case 
of  a  ward,  is  in  point  also.  The  objection  is,  that  the  chattel 
interest  is  acquired  not  in  his  personal,  but  in  his  corporate 
character.  The  parson  in  F.  N.  B.  acquires  his  right,  the  very 
same  species  of  right  in  the  same  way.  In  Go.  Litt.  90  a  this 
case  is  put,  ''  A  tenant  holds  of  a  Bishop  by  knight's  service,  the 
Bishop  has  the  ^seigniory  in  right  of  the  bishopric,  the  tenant  [  *185  ] 
dies,  his  heir  within  age,  the  Bishop  either  before  or  after  seizure 
dies,  neither  the  King  nor  successor  shall  have  the  wardship,  but 
the  executors.  For  albeit  the  bishop  hath  the  seigniory  en  auter 
droit,  yet  the  wardship  being  but  a  chattel,  he  hath  in  his  own 
right,  and  a  chattel  cannot  go  in  the  succession  of  a  sole  corpora- 
tion unless  it  be  in  the  case  of  the  King."  The  same  point  is  put 
more  shortly,  Co.  Litt.  888a,  ''If  a  Bishop  hath  a  ward  fallen 
and  dieth,  the  King  shall  not  have  the  ward,  nor  the  successor, 
but  the  executor,  and  the  ward  shall  be  assets  in  his  hands.  So 
it  is  of  a  heriot,  relief,  or  the  like."  Now  this,  as  it  seems  to  me, 
bears  a  strict  analogy  to  the  present  case :  the  Bishop  there  has 
a  seigniory  in  right  of  his  see ;  here,  the  prebendary  has  an 
advowson  in  right  of  his  prebend ;  a  chattel  accrues  from  each ; 
a  wardship  in  the  one  case,  a  right  of  presentation  in  the  other. 
The  wardship  goes  to  the  Bishop  in  his  own  right.  Why  shall 
not  the  right  of  presentation  in  the  other  ?  The  former  goes  to 
the  executor,  why  shall  not  the  latter  ?  The  only  difference 
between  the  two  cases  is,  that  the  wardship  is  assets ;  the  right 
of  presentation  is  not,  though  the  damages  for  an  obstruction  to 
it  would  be.  But  is  this  difference  material?  A  right  of  presenta- 
tion, though  not  assets,  goes  to  the  executor  in  ordinary  cases. 
The  only  recognized  exception  is  in  the  case  of  the  King.  The 
constituting  assets,  therefore,  is  not  the  criterion.  But  in  the 
very  case  of  bishoprics,  there  is  a  difference  between  the  case 
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Bbkvell  of  wardships  and  the  case  of  a  right  of  presentation  ;  the  former 
The  Bishop  went  to  the  executor,  the  latter  to  the  King.  Will  this,  therefore, 
OP  Lincoln,  f^j^igh  g^  ground  upon  which  the  defendant  in  error  can  stand  in 
[  *186  ]  this  case  ?  Can  he  shew  *that  thi^is  founded  upon  the  nature 
of  the  right,  viz.  a  right  of  presentation,  and  that  it  extends  to 
all  cases  of  such  a  right ;  or  will  it  not  appear  that  it  extends  to 
all  cases  of  the  King  upon  a  tenure  in  capite,  and  that  it  is  con- 
fined to  the  King  and  that  peculiar  species  of  tenure  ?  The  case 
I  have  already  mentioned  from  Fitzherbert,  viz.  the  case  of  the 
parson  made  Bishop,  shews  that  it  is  not  founded  upon  the 
nature  of  the  right,  viz.  the  right  of  presentation  ;  and  the  fact 
that  it  extends  to  cases  of  wardship,  upon  a  tenure  in  capite  in 
the  King's  case,  shews  that  the  peculiarity  results  from  the 
peculiarity  of  tenure  and  the  rights  of  the  Grown,  and  not  from 
the  nature  of  the  right.  The  general  rule  is,  that  a  chattel 
cannot  pass  by  succession  from  predecessor  to  successor:  Go. 
Litt.  9  a,  46  b,  90  a.  But  by  custom  it  may ;  as  in  the  case 
of  The  Chamberlain  of  the  City  of  London,  where,  by  the  custom 
bf  the  city,  a  bond  to  the  chamberlain  for  orphanage-money  will 
pass  to  the  successor  :  Falwood-s  case(i),  Byrd  v.  Wilford{2) ;  or  it 
may  be  the  terms  and  conditions  of  a  tenure.  And  it  is  to  this 
I  attribute  the  peculiarity  in  the  case  of  the  Bishops,  upon  which 
great  stress  was  laid  in  the  argument,  rather  than  to  the  spiritual 
right  in  respect  of  which  they  hold  their  possessions.  If,  for 
instance,  a  living  becomes  vacant,  of  which  a  Bishop,  in  right 
of  his  see,  is  patron,  and  the  Bishop  dies,  the  right  to  fill  up 
that  living  passes  with  the  other  temporal  rights  of  the  see  to 
the  Grown.  And  though  the  Grown  restore  the  temporalities  to 
the  successor,  without  filling  up  the  vacancy,  the  right  to  fill  it 
up  remains  with  the  Grown.  But  I  do  not  find  this  to  be  the 
[  *187  ]  case  with  respect  *to  advowsons  in  the  patronage  of  any  other 
corporations  sole ;  and  I  find,  that  in  the  case  of  the  Crown 
there  is  a  similar  peculiarity  in  the  case  of  every  tenure  in  capite. 
If  the  King's  tenant  in  capite  hold  an  advowson  as  parcel  of  his 
advowson,  and  the  church  become  void,  and  the  tenant  die 
without  presenting,  the  right  of  presentation,  if  the  heir  be  of 
full  age,  will  be  in  the  tenant's  executors;  but  if  the  heir  be 
(1)  4  Co.  Eep.  64  b.  (2)  Cro.  Eliz.  464. 
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within  age,  the  right  will  be  in  the  Grown.     Upon  what,  then, 

does  this  right  in  the  Crown  depend?    Clearly  not  upon  the   the  bishop 

spiritaal  nature  of  the  property,  because  it  is  a  right  of  presenta-   ^^  Lincoln. 

tion ;  for  if  the  heir  were  of  full  age  he  would  have  it,  but  upon 

this,  that  according  to  the  terms  and  conditions  of  the  tenure, 

if  the  land  came  to  the  Crown  for  wardship  or  otherwise,  whilst 

the  church  was  void,  the  right  of  filling  up  the  church  should  be 

not  in  the  executors  of  the  tenant,  but  of  the  Crown.    And  in 

the  same  way  in  the  case  of  a  bishopric,  the  right  of  the  Crown 

may  be  founded  upon  this,  that  according  to  the  terms  and 

conditions  of  a  tenancy  of  the  Bishop  (for  every  Bishop  always 

held  of  the  Crown),  whenever  a  bishopric  became  vacant,  the 

right  of  filling  up  all  vacant  churches  within  the  patronage 

of  the  see  should  be,  not  in  the  executors  of  the  Bishop,  but 

in  the  Crown.     This,  as  it  seems  to  me,  accounts  satisfactorily 

for  the  peculiarity  of  the  case  of  Bishops,  puts  them  upon  the 

same  footing  as  other  tenants  in  capite  (Co.  Litt.  70  b),  and 

makes  the  peculiarity  of  their  case  inapplicable  to  the  present. 

The  only  remaining  argument  against  the  plaintiff  below 
(I  believe)  is  founded  upon  the  case  of  donatives.  But  when 
the  distinction  between  donatives  and  presentative  ^benefices  is  [  *188  ] 
coDsidered,  and  attention  is  paid  to  the  ground  upon  which 
Repington  v.  Tamworth  School  (i),  was  decided,  the  case  of  dona- 
tives, as  it  seems,  will  furnish  no  argument  which  can  bear  upon 
this  case.  In  case  of  a  presentative  benefice  there  is  a  duty 
upon  the  patron  to  present.  The  public  is  considered  as  having 
an  interest  in  there  being  a  prompt  and  speedy  presentment. 
A  neglect  is  punished  by  lapse.  This  is,  I  apprehend,  the 
foundation  of  the  right  the  law  creates  when  a  vacancy  occurs. 
The  right  is  the  consequence  and  offspring  of  the  duty.  But  in 
case  of  a  donative,  the  law  recognizes  no  such  duty,  and  the 
miserable  report  of  the  case  we  have  in  Wilson,  states  as  the 
ground  of  the  decision,  that  in  the  case  of  a  donative  there  is  no 
lapse.  I  am  aware  that  it  was  said  arguendo  in  Colt  v.  Glover  (2), 
that  it  had  been  agreed  in  Oaire  ats.  Fairchild,  that  the  ordinary 
might  sequester  a  donative  if  the  patron  would  not  present ;  and 
that  according  to  the  repk)rt  in  Yelv.  61,  Gandy,  Fbnnbr, 
(1)  2  WilB.  150.  (2)  1  Boll.  Bap.  453,  HQ.  14  Jac. 
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Rennell  Yelverton,  and  Williams  (against  Popham,  Gh.  J.),  held  that 
The  Bishop  ^he  ordinary  might  compel  the  patron  to  collate  some  clerk ;  but 
OP  Lincoln,  jjjjg  point  was  not  necessary  to  be  decided  in  that  case,  for  the 
only  points  were,  whether  the  incumbent  could  resign  to  his 
patron,  and  whether  his  resignation  was  good.  I  do  not  find 
this  point  mentioned  in  the  contemporaneous  reports,  Gro.  Jac. 
68,  Moore,  766,  or  in  Go.  Litt.  S44  a,  which  contains  the 
substance  of  this  case.  I  have  never  heard  of  any  instance  of 
a  proceeding  in  the  spiritual  Gourt  to  compel  the  filling  up  a 
donative,  and  the  case  of  Repington  v.  Tamworih  School  appears 
to  me  to  have  proceeded  on  the  supposition,  that  there  was  no 
[  *189  ]  power  *to  compel  the  patron  of  a  donative  to  fill  the  church,  and 
that  the  necessity,  therefore,  of  raising  a  personal  right  detached 
from  and  independent  of  the  advowson  did  not  arise.  Why 
should  the  question  of  lapse  have  been  mentioned,  except  to 
shew  this  distinction  between  a  common  benefice  and  a  donative, 
that  in  the  latter  it  was  optional  in  the  patron  to  fill  the  church  or 
not ;  and  that  the  law,  therefore,  did  not  raise  a  chattel  out  of  the 
inheritance,  as  in  the  case  of  a  common  benefice,  because  until 
the  patron  took  the  step  to  fill  the  church,  it  was  not  certain  he 
would  ever  fill  it,  and  until  he  chose  to  exercise  his  right,  it 
would  remain  in  the  inheritance  as  part  and  parcel  of  the  estate. 
Upon  these  grounds  I  am  of  opinion  that  the  case  of  a  donative 
is  distinguishable  from  this  case,  and  that  we  are  not  warranted 
by  the  case  in  Wilson  to  take  this  out  of  the  ordinary  case 
of  presentative  benefices.  The  point,  that  the  prebendary  is  a 
spiritual,  and  not  a  lay  corporation,  I  do  not  particularly  notice, 
because  it  is  clear  the  prebendary  has  no  cure  of  souls,  his 
functions  are  not  of  necessity  spiritual,  the  filling  up  his  church 
is  not  a  spiritual  function.  Until  the  statute  of  18  &  14  Gar.  II. 
c.  4,  he  might  have  been  a  layman,  and  though  spiritual  persons 
have  an  advantage  over  laymen  in  knowing  the  merits  and 
talents  of  the  members  of  their  own  profession,  it  is  to  be 
presumed,  that  when  laymen  have  the  distribution  of  any 
church  preferment,  they  will  act  conscientiously  in  bestowing 
it  according  to  the  best  judgment  they  can  form  for  themselves, 
or  can  obtain  from  the  opinion  of  others.  Upon  the  whole, 
therefore,  I  am  of  opinion,  that  in  the  case  of  a  presentative 
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benefice,  as  this  is,  a  vacancy  separates  from  the  inheritance  a      Rennbll 
right  of  presentation,  that  that  ^right  is  a  chattel  interest,  that    the  Bishop 
it  vests  in  the  prebendary,  not  in  his  corporate   but  in   his    o*' Lincoln. 
individual  capacity,  and  that  there  is  nothing  which  will  justify 
us  in  saying  that  it  shall  not  take  the  direction  and  be  subject  to 
all  the  incidents  of  an  ordinary  chattel. 

Whilst  I  was  considering  this  case,  I  thought  it  proper  to 
endeavour  to  get  what  light  I  could  upon  the  position  in 
Co.  Litt.  90  and  388,  that  the  Bishop's  ward  would  go  to 
his  executors,  because  that  is  one  of  the  main  grounds  upon 
which  my  opinion  rests,  and  had  that  position  appeared 
erroneous  my  opinion  might  have  been  diflferent.  In  my  search 
I  met  with  two  cases,  which  I  think  right  to  mention,  one  in 
40  Edw.  III.  14  and  the  other  m  2  Hen.  IV.  19.  In  the  first 
the  Bishop  of  Lincohi  brought  a  writ  of  ward,  and  counted  that 
the  infant's  ancestor  held  of  him  by  knight's  service.  Belknap 
pleaded  in  abatement  that  the  ancestor  died  in  the  lifetime  of 
the  preceding  Bishop.  Caridish,  for  the  Bishop,  said,  he  might 
hold  of  us  in  our  own  right.  Belknap  thereupon  pleaded  that 
he  held  of  the  predecessor  as  in  right  of  his  church,  and  died  in 
his  time,  and  said  that  in  such  case  tbe  plaintiff  should  have 
supposed  in  his  writ  that  the  ancestor  held  of  the  preceding 
Bishop,  and  he  prayed  judgment,  not  in  bar,  but  of  the  writ. 
The  plaintiff  was  driven  to  maintain  his  writ,  and  then  he 
pleaded  that  he  died  after  the  preceding  Bishop.  Sed  per 
Thorpe,  Ch.  J.  he  might  have  died  whilst  the  temporalities 
were  in  the  King's  hands,  and  then  the  ward  would  belong 
to  the  King.  You  must  plead  that  he  died  in  your  time  :  which 
was  done,  and  issue  was  joined  thereon.  Upon  this  the  reporter 
makes  this  note  :  ''  It  seems  to  me  by  the  opinion  here  of  this 
book,  that  if  a  ward  fall  in  the  time  of  a  Bishop,  and  the  Bishop 
die,  and  the  King  present  another  Bishop,  the  ^infant  being  [  *i9i  ] 
within  age,  the  King  shall  not  have  the  ward,  nor  the  executors 
of  the  former  Bishop,  but  the  successor.  But  that  if  it  fall 
whilst  the  temporaUties  are  in  the  King's  hands,  the  King  shall 
have  it."  This  certainly  is  the  inference  from  the  defendant's 
pleading  the  matter  in  abatement,  and  not  in  bar  ;  for  it 
assumes  that  it  would  have  been  a  better  writ  had  it  stated 
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Rennell  that  the  tenant  died  in  the  preceding  Bishop's  time.  Brooke 
The  Bishop  notices  this  case,  Card.  pi.  9,  and  adds,  qiiod  nota  et  videtur, 
OF  LiNooLK.  j{  Yie  die  in  the  life  of  the  predecessor,  the  executor  shall  have 
it,  and  not  the  new  Bishop  ;  and  he  refers  to  2  Hen.  lY.  16  and 
11  Hen.  IV.  80  (which  I  cannot  find).  I  do  not  find  this  case  in 
Pitz.  In  2  Hen.  IV.  19  the  Bishop  of  Lincoln  brought  a  writ 
of  ravishment  of  ward,  and  it  was  said  to  have  been  held  for 
clear  law,  that  if  a  Bishop's  tenant  die,  his  heir  within  age,  and 
the  Bishop  die  without  seizing  the  ward,  the  successor  may  seize 
him,  and  shall  have  a  writ  of  ravishment  of  ward  against  any 
that  takes  him  out  of  his  possession,  and  some  said,  the  successor 
might  have  a  writ  of  ward.  Qtu)d  qiuere.  And  it  was  laid  down 
there,  as'  it  had  been  in  2  Hen.  lY.  14,  that  upon  ravishment 
of  ward,  it  was  not  sufficient  to  impeach  the  plaintiff's  title, 
defendant  must  shew  a  title  to  remove  him,  for  possession  is 
sufficient  except  against  title.  Fitzh.  Gard.  pi.  73,  notices  the 
position,  that  some  said,  '^  Successor  might  have  a  writ  of  ward  ;  " 
and  makes  no  comment  or  query.  Bro.  notices  it  also,  Gard.  23, 
and  Ravishment  de  Gard.  7,  and  in  the  former  case  inserts 
"  Q.,"  and  in  the  latter  "  quod  quare ; "  but  whether  the  query 
is  to  note  his  own  doubt,  or  the  query  in  the  Year  Book, 
may  perhaps  be  inferred  from  his  quod  nota,  &c.  to  the  case 
of  40  Edw.  III.,  but  not  otherwise.  The  latest  of  these 
two  cases  is  two  centuries  before  the  time  when  Lord  Coke 
[  *^^  1  published  his  comment  *upon  Littleton ;  and  from  the  deci- 
sive manner  in  which  he  states  the  point,  there  can  be  little 
doubt,  but  that  what  was  matter  of  doubt  in  the  time  of 
Henry  IV.  had  become  matter  of  legal  certainty  before  the 
time  of  James  I.  The  matter  would  be  likely  frequently  to 
occur,  and,  therefore,  was  not  likely  to  remain  unsettled  for  two 
centuries. 

I  have  not  relied  on  the  Prebendary's  case,  24  Edw.  III.  26, 
because  he  might  proceed  for  damages  only,  and  not  for  a  writ 
to  the  Bishop.  And  yet  his  right  to  damages  would  be  founded 
upon  this,  that  the  right  of  presentation  was  a  chattel  and  part 
of  his  personal  estate.  Upon  the  whole,  I  am  of  opinion,  that 
the  plaintiff  is  entitled  to  our  judgment,  and  has  a  right  to  a 
writ  to  the  Bishop. 
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V, 

This  was  a  proceeding  in  a  qtiare  impedit  brought  by  the  The  Bishop 
administratrix  of  the  late  prebendary  of  the  prebend  or  canonry 
of  Soath  Grantham,  founded  in  the  cathedral  church  of  Salisbury, 
and  to  which  prebend  the  advowson  of  the  rectory  of  Welby  is 
alleged  to  belong,  claiming  to  be  permitted  to  present  a  fit 
person  to  that  rectory,  being  void.  It  appears  by  the  pleadings 
that  the  rectory  became  void  in  the  life  of  the  late  prebendary 
the  intestate,  and  so  continued  until  his  death. 

The  question  is,  whether  the  administratrix  be  entitled  to 
present? 

The  Court  of  Common  Pleas  held  that  she  was  not  entitled, 
and  gave  judgment  for  the  defendants;  upon  which  a  writ 
of  error  has  been  brought,  and  the  case  has  been  argued 
before  us  with  great  ability  and  learning.  It  does  not  appear 
that  such  a  question  has  ever  been  presented  to  a  court  of  law 
before  the  present  occasion,  nor  what  practice  has  prevailed  in 
such  cases. 

Some  points  are  settled  by  many  decisions.  If  a  person  I^  ^^^  ^ 
seised  in  his  natural  capacity  of  an  advowson  of  a  presentative 
benefice,  either  appendant  or  in  gross,  whether  seised  in  fee 
or  far  Ufe,  dies  after  the  avoidance  of  the  benefice,  the  presenta- 
tion for  that  turn  belongs  to  the  executor,  and  not  to  the  heir  or 
remainder-man. 

So  if  a  wife  seised  of  an  advowson  dies  after  vacancy,  the 
husband  shall  present,  although  she  die  without  having  had 
issue,  and  he  does  not  become  tenant  of  the  advowson  by  the 
curtesy.     For  this  the  21  Hen.  YI.  26  b  has  been  quoted. 

It  is  clear,  also,  that  if  the  next  presentation  be  granted, 
either  by  a  natural  or  politic  person  before  avoidance,  this  is 
considered  in  law  as  the  grant  of  a  chattel,  and  the  turn  shall  go 
to  the  executor,  and  not  to  the  heir  of  the  grantee,  even  though 
the  grant  be  made  in  words  to  the  grantee  and  his  heirs.  In  this 
case  the  thing  granted  must  necessarily  be  a  chattel,  is  not  for 
the  life  of  any  one  or  more,  nor  does  it  convey  an  interest  in  fee 
or  tail,  for  those  are  perpetual,  and  this  only  temporary. 

In  the  case  of  a  presentative  benefice  and  a  natural  person, 
the  void  turn  in  the  hands  of  the  owner  of  the  advowson  is  also 
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Bennbll     called  a  chattel,  and  on  that  account  said  to  pass  to  the  executor. 

The  Bishop  In  the  tune  of  Queen  Elizabeth  a  question  arose  whether  it 

OF  Lincoln,   g^ould  pa88.%  a  grant  of  bonu  et  cataUa  utlagatorum  made  by 

King  Edward  the  Fourth.     The  Court  of  Common  Pleas,  in 

which  the  case  arose,  was  not  unanimous  on  the  question. 

It  does  not  appear  that  any  judgment  was  given.    Another 

point  arose,  upon  which,  it  should  seem,  that  judgment  might 

have  been  given  for  the  Queen,  without  deciding  this  point.    The 

[  *^^*  ]      case  will  be  found  in  *Owen,  155,  and  1  Leon.  201,  and  4  Leon. 

107.    Periam,  J.  is  reported  to  have  said  that ''  the  presentation 

was  a  chattel,  for  if  the  patron  dieth,  the  executor  shall  present, 

for  it  was  a  chattel  vested  in  the  testator."    Anderson,  Ch.  J. 

appears  to  have  thought  otherwise ;  he  says,  '*  A  man  cannot  be 

said  to  have  a  chattel,  but  where  he  is  possessed  of  it,  and  here 

this  interest  is  hut  jus  presentandU' 

In  the  case  of  a  donative  whereof  a  natural  person  dies  seised, 
a  contrary  rule  has  been  laid  down,  and  it  has  been  decided  that 
the  executor  is  not  entitled  :  2  Wils.  150. 

I  have  not,  however,  found  any  suflScient  reason  for  a 
distinction.  The  reasons  of  the  judgment  do  not  appear  in 
the  report.  It  may  have  been  that  the  Court  thought  the 
rule  as  to  presentative  benefices  not  well  founded,  and,  therefore, 
not  to  be  extended.  A  donative,  however,  is  of  so  peculiar  a 
npiture  that  it  does  not  seem  to  furnish  any  argument  of  general 
weight. 

There  is  one  instance  mentioned  in  the  books,  which  I  must 
own  I  cannot  but  consider  as  an  exception  to  the  rule  even  in  the 
case  of  a  presentative  benefice  and  a  natural  person. 

If  the  King's  tenant  by  knight  service  in  capite  died  after 
vacancy,  his  heir  within  age,  the  King  presented.  It  is  said 
that  this  was  a  prerogative  right,  and  that,  therefore,  no 
argument  can  be  drawn  from  it.  The  King  certainly  may 
take  a  chattel  by  virtue  of  his  prerogative,  but  there  is  no  reason 
for  his  doing  so  when  there  exists  another  person  capable 
of  taking.  And  if  the  void  turn  had  been  severed  from  the 
advowson,  and  become  a  chattel,  the  prerogative  right  of  ward- 
ship could  not  attach  upon  it,  for  that  could  only  attach  upon 
[  '195  ]      what  ^descended  to  the  ward.     If  the  heir  were  of  full  age, 


VOL.  xxxTi.]      1827.    K.  B.    7  B.  &  C.  195—196. 


173 


there  is  no  anthority  for  saying  that  the  nature  of  the  tenure 

would  prevent  the  executor  from  presenting  as  in  the  case 

of  tenure  in  socage.    If  the  void  turn  were  not  considered  as 

severed  from  the  inheritance,  but  still  remaining  parcel  of  it, 

the  King's  right  to  present  would  be  clear,  and  the  right  having 

once  vested  in  the  Crown  would  remain  in  the  Crown  by  virtue 

of  the  prerogative,  notwithstanding  the  heir  attaining  his  age ; 

and  this  upon  the  general  rule,  that  a  matter  once  vested  in  the 

Crown  cannot  pass  but  by  special  grant  of  record.    If  the  case 

of  the  tenant  in  capite  be  considered  as  an  exception  to  the 

general  rule,  that  case,  as  well  as  the  case  of  a  donative,  will 

shew,  that  even  where  a  natural  person  is  seised  of  the  advowson, 

the  right  of  the  executor  is  not  universally  acknowledged.    But 

the  question  now  before  the  Court  does  not  arise  on  the  case  of  a 

natural  person.    The  intestate  was  seised  of  the  advowson  in 

his  politic,  and  not  in  his  natural  capacity.    If  he  had  presented 

he  would  have  presented  not  in  his  personal  right,  but  in  right 

of  his  prebend.    And  the  question,  therefore,  is,  whether  the 

rale  admitted  to  prevail  generally  in  the  case  of  natural  persons, 

and  so  far  as  regards  a  presentative  benefice,  with  one  exception 

only,  if  there  be  one,  is  to  be  extended  to  a  person  seised  in 

a  politic  capacity?  and  I  must  say,  I  think  it  is  not.    I  have  not 

found  any  reason  satisfactory  to  my  own  mind  for  considering; 

the  void  turn  as  a  chattel,  on  a  question  between  the  heir  and 

executor  of  a  natural  person.     The  turn  is  not  assets  ;  nothing 

can  be  made  of  it  for  the  payment  of  debts  ;  and,  therefore,  the 

rule  cannot  be  founded  upon  any  consideration  of  that  kind. 

I  do  not  think  the  want  of  a  satisfactory  ^reason  to  be  a  sufficient 

ground   for  overturning  a  rule  grounded  upon  the  authority 

of  decisions,  and  of  a  practice  long  continued.     But  when,  as 

at  present,  a   question  arises,  whether  such  a  rule  shall  be 

applied   to  a  new  case,  I  think  the  want  of  such  a  reason 

authorizes  me  to  say  that  it  ought  not  to  be  so  applied,  if  any 

distinction  between  the  cases  can  be  discovered.    It  is  true,  that 

a  successor  in  a  sole  corporation  cannot,  according  to  general 

rales,  take  a  chattel  by  succession ;  but  it  is  also  true,  that  a 

sole  corporation  cannot  in  that  character  take  a  chattel ;  and 

though  granted  to  a  corporator  and  his  successors,  it  will  vest  in 
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him,  not  in  his  politic  or  corporate,  but  in  his  natural  capacity : 
ArundeVs  ca8e(i).  And  if  a  sole  corporation  cannot  take  a 
chattel  by  grant,  how  happens  it  that  the  void  turn  shall 
become  a  chattel  vested  in  the  corporator  ?  Can  vacancy  so  far 
change  the  nature  of  the  thing  as  to  vest  that  right  in  him 
in  his  natural  capacity,  which  before  vacancy  he  had  in  his 
pohtic  capacity?  The  only  authority  that  I  have  met  with 
in  support  of  such  a  doctrine  is  in  Fitzherbert,  N.  B.  84  N. 
It  is  there  said,  "  If  a  vicarage  happen  void,  and  before  the 
parson  presents  he  is  made  a  Bishop,  yet  he  shall  present  to 
this  vicarage,  because  it  was  a  chattel  vested  in  him.'*  This 
proposition  is  not  supported  by  a  reference  to  any  decision,  and 
rests,  therefore,  upon  the  authority  of  Fitzherbert,  which  is 
certainly  entitled  to  great  respect.  But  if  the  opinion  of  that 
learned  Judge  was  grounded  only  upon  the  prevalent  notion  that 
a  void  turn  was  a  chattel,  and  this  can  be  shewn  inapplicable  to 
the  case  of  a  politic  person,  it  will  lose  its  weight.  Standing 
alone  as  it  does,  I  cannot  think  it  sufficient  *to  bind  the 
judgment  of  the  Court.  In  the  case  itself,  however,  there  is 
no  necessary  change  in  the  nature  of  the  right ;  the  presentment 
would  be  made  by  a  person  in  whom  the  right  had  at  one  time 
vested.  The  same  events  might  happen  on  the  translation  of  a 
Bishop,  but  I  have  not  found  by  whom  the  presentation  has  been 
made  under  those  circumstances.  The  presentation  of  the  Crown 
on  the  death  of  a  Bishop  appears  to  me,  for  the  reason  that  I 
shall  mention  hereafter,  to  be  inconsistent  with  this  opinion 
of  Fitzherbert.  And  if  this  opinion  of  Fitzherbert  be  law,  a 
presentation  by  the  prebendary  himself,  will  not  be  made  in 
his  politic,  but  in  his  natural  capacity ;  not  in  right  of  his 
prebend,  but  in  his  personal  right,  and  he  might  make  his 
presentation  in  the  same  form  as  a  natural  person,  and  without 
naming  himself  prebendary,  which  I  apprehend  to  be  contrary 
to  all  practice,  as  it  certainly  is  contrary  to  the  last  presentment 
to  this  very  benefice,  of  which  a  copy  is  quoted  at  length  by  the 
Lord  Chief  Justice. 

It  is  clear  that  the  administratrix  cannot  present  in  right  of  the 
prebend,  because  the  prebend  is  not  vested  in  her.    If,  therefore, 

(1)  Hob.  64. 
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she  be  allowed  to  present,  she  milat  present  in  a  right  different      Keknell 
from  that  in  which  the  intestate  would  have  presented,  and  this   the  Bishop 
will  not  be  conformable  to  the  general  rights  of  an  administrator,   ^^  Lincoln. 
which  are  those  only  that  belonged  to  the  person  or  personal 
property  of  the  intestate.      She  is   the  administratrix  of  the 
personal  rights  and   property  of  the  intestate,  but  I  find  no 
authority  for  saying  that  she  is  the  administratrix  of  his  politic 
rights  or  property  also. 

It  is  not  necessary  in  the  present  case  to  decide  in  whom  the 
right  is.  It  is  sufficient  for  the  purpose  of  this  judgment  to  say 
that  it  is  not  in  the  plaintiff.  My  *opinion  would,  however,  have  [  'los  ] 
been  less  satisfactory  to  my  own  mind,  if  I  had  not  been  able, 
also,  to  form  an  opinion  as  to  the  person  entitled  to  present. 
Whether,  with  that  addition,  it  will  be  satisfactory  to  others  it  is 
not  for  me  to  say.  In  my  opinion  the  right  is  in  the  successor. 
But,  if  the  nature  of  it  be  such  as  that,  according  to  any  rule  of 
law,  it  cannot  pass  to  the  successor,  yet  it  will  not  necessarily 
follow  that  it  should  pass  to  the  executor ;  it  may  devolve  upon 
the  Crown  for  want  of  title  in  any  other  person. 

If  the  right  be  considered  as  parcel  of  the  inheritance,  it  will 
pass  with  the  inheritance  to  the  successor.  The  only  ground  for 
saying  that  the  right  shall  not  pass  to  the  successor,  is  that  it 
has  been  severed  from  the  inheritance,  and  is  become  a  chattel. 
I  have  already  intimated  that  I  have  found  no  satisfactory  reason 
for  preferring  the  executor  to  the  heir,  even  of  a  natural  person. 
The  case  in  Dyer,  283  a,  has  been  often  quoted  on  this  point. 
The  scae  was  this :  A  patron  granted  the  first  and  next  presenta- 
tion and  advowson  of  a  church,  and  the  right  of  presenting  to 
the  same  then  being  vacant,  so  that  the  grantee  might  nominate 
and  present  a  fit  person  for  that  one  turn  only.  Neither  party 
presented  within  the  six  months,  and  the  ordinary  collated  by 
lapse.  The  church  became  void  again.  Both  parties  presented : 
the  clerk  of  the  grantor  was  admitted.  The  grantee  brought  a 
quare  impedity  and  judgment  was  given  against  him.  Six  Judges 
appear  to  have  held  that  the  grant  of  the  present  avoidance  was 
void ;  **  for,"  says  the  reporter,  who  was  one  of  the  six,  **  it  is  a  mere 
personal  thing  annexed  to  the  person  of  him  who  was  patron  in 
expectancy  at  the  time  of  the  vacancy  ;  and  also  a  thing  in  right. 
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Renkell  power,  and  authority ;  and  aleo  a  chose  in  action,  and  in  effect, 
The  Bishop  the  fruit  and  *execution  of  the  advowson,  and  not  any  advowson. 
OF  Lincoln,  ^^d  yet  the  executors  shall  have  it  by  privitie  of  law.''  It  is  to 
be  observed,  that  this  was  the  case  of  a  natural  person.  The 
expression  ''  a  mere  personal  thing,"  is  suited  to  such  a  case  ;  the 
phrase,  "  a  mere  prebendal  thing  "  would  not  be  less  suited  to  the 
case  of  a  prebendary:  the  words  ''  a  thing  in  right,  power,  and 
authority,"  may  be  applied  to  a  prebendary,  a  prebendal  right, 
power,  and  authority  ;  the  words  ''  the  fruit  and  execution  of  the 
advowson,  and  not  the  advowson,"  are  applicable  to  either  case. 
The  only  phrase  that  leads  to  the  exclusion  of  the  heir  or 
successor  is  the  expression  ''  a  chose  in  action ; "  and  this  is 
altogether  unnecessary  to  the  judgment,  which  may  be  well 
supported  upon  the  other  expressions  used  by  the  reporter.  In 
the  present  times,  I  apprehend,  such  a  question  would  be  decided 
upon  a  more  solid  and  less  technical  and  subtle  ground,  namely, 
the  prevention  of  simony. 

If  in  the  case  before  the  Court  it  be  held  that  the  adminis- 
tratrix is  entitled  to  present,  it  cannot  be  denied  that  a  right 
generally  annexed  to  a  prebend  will  in  the  particular  instance 
be  exercised  not  merely  by  a  person  who  has  not  the  prebend, 
but  by  a  person  claiming  as  if  he  from  whom  the  title  is  derived, 
and  who  had  the  advowson  in  his  politic  capacity,  had,  in  fact, 
held  it  in  his  natural  capacity.  A  decision  to  this  effect  will  be 
contrary  to  the  nature  of  the  right.  A  decision  against  the 
administratrix  will  be  contrary  to  the  general  rule  by  which  a 
void  turn  is  considered  as  a  chattel  in  the  case  of  a  natural 
person.  A  choice  must  be  made  between  these  two  difficulties. 
In  my  opinion  the  principles  of  law  will  be  less  violated  by 
holding  that  the  void  turn  is  not  a  chattel  in  this  case  of  a 
[  '200  ]  corporation  *sole,  and  thereby  giving  the  presentation  to  the 
successor,  who  will  present  in  right  of  the  prebend  to  which  the 
advowson  belongs,  than  by  holding  it  to  be  a  chattel,  and  thereby 
severing  the  presentation  for  this  turn  from  the  prebend. 

If  it  be  said  that  such  a  severance  takes  place  under  a  grant  of 
the  next  presentation,  which  before  the  restraining  statutes  would 
have  been  good  against  the  successor  of  a  prebendary  or  Bishop, 
and  may  still  be  good  against  the  grantor  himself  (as  in  the  case 
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of  the  Archbishops'  options,  which  take  effect  under  grants  of  the  Rennell 
next  avoidance  made  by  the  Bishops  of  the  province),  and  that  the  Bishop 
in  these  cases  the  right  is  exercised  by  a  person  in  whom  the  ^^  Lincoln. 
politic  character  to  which  the  right  belonged,  is  not  vested,  I 
answer,  that  in  those  cases  the  right  of  the  grantee  is  derived 
from  the  politic  character  of  the  grantor,  who  is  capable  of  making 
the  grant,  and  does,  in  fact,  make  it  in  his  corporate  capacity. 
Whereas  an  administrator  can  derive  nothing  from  the  politic 
character  of  the  intestate,  not  being  the  representative  of  that 
character,  but  of  the  person  only.  And  although  a  right  to 
present  on  the  next  avoidance  may  be  made  a  chattel  by  the  act 
of  a  party,  it  does  not  follow  that  it  shall  become  a  chattel  by 
operation  of  law.  I  am  not  aware  that  in  any  case  the  nature  of 
a  right  is  changed  by  the  mere  operation  of  the  law  working  by 
itself  without  any  act  of  the  party.  In  the  case  of  a  natural 
person  the  nature  of  the  right  is  not  changed  by  giving  the 
presetitation  to  the  executor.  It  is  only  a  preference  of  one 
representative  to  another,  the  heir  as  well  as  the  executor  being 
a  representative  of  the  deceased.  It  may  be  asked,  How,  then, 
does  the  executor  become  entitled  to  rent  due  in  the  life  of  the 
prebendary  ?  *I  think  there  is  a  manifest  distinction  between  [  '201  ] 
a  rent  and  a  presentation.  The  rent  is  intended  for  the  main- 
tenance of  the  prebendary;  it  can  be  enjoyed  and  used  in  his 
personal  capacity  only,  and  not  in  his  politic  capacity.  It  is 
assets  in  the  hands  of  his  executor,  and  nothing  remains  to  be 
done  to  give  or  to  accompany  the  present  right  to  receive  it; 
whereas  a  presentation  is  an  act  to  be  done,  and  must  be  accom- 
panied by  a  right  to  do  it. 

Thus  far  I  have  treated  the  question  on  principle  only,  and  as 
if  the  law  furnished  no  decision  or  authority  in  favour  of  my 
opinion.  But  the  case  of  a  Bishop  dying  after  avoidance,  and 
before  presentation,  does,  as  I  think,  furnish  an  authority.  In 
that  event  the  King  is  entitled  to  the  presentation,  Co.  Litt.  388  a, 
as  he  is  if  the  benefice  become  void  during  the  vacancy  of  the 
see.  This  is,  however,  said  to  be  by  virtue  of  the  prerogative ; 
and  so  in  one  sense  it  is,  but  the  matter  is  open  to  observations 
similar  to  those  which  I  have  already  made  on  the  case  of  the 
tenant  in  capite.     It  seems  agreed  that  the  King's  right  is  by 
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reason  of  the  temporalities  vested  in  him.  A  ward,  relief,  heriot, 
&c.  passed  to  the  executor,  and  were  assets  in  his  hands.  All  of 
these,  however,  were  considered  in  law  as  chattels  from  the 
beginning,  and  came  to  the  Bishop  as  chattels.  Guardian  in 
chivalry  may  grant,  by  deed  or  without  deed,  the  wardship  of 
the  lands,  or  of  the  heir,  or  both,  to  another  :  Litt.  s.  116.  The 
reason  for  the  power  of  assigning  without  deed  given  by  Lord 
Coke,  is,  that  the  wardship  is  an  original  chattel  during  the 
minority,  derived  out  of  no  freehold :  Go.  Litt.  85  a.  If  the 
turn  had  become  a  chattel,  it  must  have  ceased  to  be  parcel  of 
the  temporalities,  and  must  have  vested  in  the  Bishop  in  his 
personal  or  ^natural  character,  and  so  have  passed  to  his 
executors,  as  the  void  turn  in  the  present  case  is  alleged  to  do. 
The  inference  to  my  mind,  therefore,  is,  that  the  void  turn  in  that 
case  of  a  corporation  sole  has  not  been  considered  as  a  chattel, 
but  as  still  remaining  parcel  of  the  inheritance  and  of  the  tem- 
poralities, and  being  thus  vested  in  the  Crown,  the  prerogative 
right  would  attach  upon  it  in  full  force,  and  it  would  remain  in 
the  Crown  notwithstanding  restitution  of  the  temporalities  to  the 
successor,  such  restitution  not  being  accompanied  with  a  special 
grant  of  the  particular  presentation.  In  Co.  Litt.  888  a,  the 
reason  given  against  the  right  of  the  executor  of  the  Bishop  is, 
that  nothing  can  be  made  of  the  presentment.  It  is  obvious  that 
this  reason  will  apply  with  equal  force  to  the  executor  of  a 
natural  person,  and  it  seems,  therefore,  that  this  reason  cannot 
have  been  the  foundation  of  the  rule,  nor  can  I  think  that  the 
rule  is  founded  upon  any  other  reason,  except  that  of  the 
presentation  remaining  and  passing  as  part  of  the  temporalities. 
I  have  hitherto  purposely  abstained  from  oflFering  any  argu- 
ment from  the  presumed  intention  of  the  founder  of  the  prebend. 
We  are  not  judicially  informed  of  the  foundation  of  this  particular 
prebend.  Speaking  of  prebends  generally,  I  believe  their  founda- 
tions to  be  various,  some  by  the  diocesan,  some  by  the  Crown, 
and  some  by  private  persons.  But  whoever  may  have  been  the 
founder,  I  conceive  the  object  of  the  foundation  to  have  been  the 
maintenance  of  the  prebendary,  and  that  where  an  advowson 
formed  part  of  the  foundation,  it  was,  at  least,  thought  probable 
by  the  founder  that  the  prebendary  might  become  the  incumbent. 
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and  BO  derive  his  maintenance  from  the  benefice,  if  it  was  not  Bbnnblt. 
absolutely  *interided  that  he  should  do  so.  This  opinion  or  the  Bishop 
intention  of  the  founder  will  be  best  carried  into  eflfect  by  holding  ^^  Lincoln. 
the  void  turn  to  be  parcel  of  the  inheritance,  and  so  to  pass  to 
the  successor,  because  the  successor  will  be  thereby  enabled  to 
present  himself,  which  he  cannot  do  if  the  turn  passes  to  the 
executor  of  his  predecessor.  And  if  the  annexation  of  the 
advowson  to  the  prebend  be  considered  as  a  trust  intended  to  be 
vested  in  the  prebendary,  and  to  be  executed  only  by  the  pre- 
bendary, this  intention  will  certainly  be  defeated  by  allowing  an 
executor  to  present.  It  is  true,  that  before  the  statute  13  &  14 
Car.  II.,  a  prebendary  might  have  been  a  layman,  and  incapable 
of  holding  the  benefice;  but  this  was  certainly  contrary  to 
general  practice,  and  I  apprehend,  also,  contrary  to  the  general 
policy  of  the  law.  And  although  this  fact  may  diminish  the 
weight  of  observations  derived  from  the  ecclesiastical  character 
of  a  prebendary,  yet  it  does  not  affect  his  corporate  character  nor 
the  nature  of  the  supposed  trust.  My  judgment  is  grounded 
upon  that  character,  and  it  is  upon  consideration  of  the  nature 
of  the  right,  as  vested  in  the  politic  and  not  in  the  natural 
person,  and  upon  the  want  of  any  suiBficient  reason  for  the  rule 
that  has  prevailed,  and  must  still  prevail,  unless  altered  by  an 
authority  superior  to  that  of  this  Court  in  the  case  of  natural 
persons,  that,  I  think,  that  rule  ought  not  to  be  applied  to  the 
case  of  a  corporation  sole,  and  that  the  void  turn  must  be  con- 
sidered as  parcel  of  the  inheritance  passing  to  the  successor,  and 
not  as  a  Chattel  severed  from  it  and  passing  to  the  personal 

representative  of  the  prebendary. 

Judgment  reversed. 


The  case  was  brought  into  this  House  by  writ  of  error  from  the  [  i  ci-  &  ^  "^- 

528  J 

Court  of  King's  Bench,  and  was  argued  in  June,  1830,  by  the 
Solicitor-General  {Sir  E.  Sugden)  and  Mr.  Serjeant  UOyley,  for 
the  plaintiffs  in  error,  and  by  Mr.  Patteson  and  Mr.  Follett, 
for  the  defendant  in  error ;  when  the  following  question  was 
submitted  to  the  Judges : 
"  An  advowson  belongs  to  a  prebendary  in  right  of  his  prebend, 

12—2 
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MiBEHousE    and  the  church  becomes  vacant,  and  the  prebendary  dies  without 
Rennell.     having  presented ;  does  the  right  of  presentation  belong  to  the 
personal  representatives  ?  " 

1883.  BosANQUET,  J.  [for  reasons  which  he  gave  at  length,  stated  his 

'       opinion]  that  where  an  advowson  belongs  to  a  prebendary  in  right 

[  ^*^  ]       of  his  prebend,  and  the  church  becomes  vacant,  and  the  prebendary 

dies  without  having  presented,  the  right  of  presentation  belongs 

to  his  personal  representative. 

[  5^^  ]        James  Parke,  J. : 

To  the  question  which  your  Lordships  have  been  pleased  to 
refer  to  the  Judges,  I  answer,  that,  in  my  opinion,  the  right  of 
presentation  belongs  to  the  personal  representatives  of  the 
deceased  prebendary.  The  precise  facts  stated  by  your  Lord- 
ships have  never,  as  far  as  we  can  learn,  been  adjudicated  upon 
in  any  Court ;  nor  is  there  to  be  found  any  opinion  upon  them 
of  any  of  our  Judges,  or  of  those  ancient  text-writers  to  whom 
we  look  up  as  authorities.  The  case,  therefore,  is  in  some  sense 
new,  as  many  others  are  which  continually  occur ;  but  we  have 
no  right  to  consider  it,  because  it  is  new,  as  one  for  which  the 
law  has  not  provided  at  all;  and  because  it  has  not  yet  been 
decided,  to  decide  it  for  ourselves,  according  to  our  own  judgment 
of  what  is  just  and  expedient.  Our  common-law  system  consists 
in  the  applying  to  new  combinations  of  circumstances  those 
rules  of  law  which  we  derive  from  legal  principles  and  judicial 
precedents ;  and  for  the  sake  of  attaining  uniformity,  consistency 
and  certainty,  we  must  apply  those  rules,  where  they  are  not 
plainly  unreasonable  and  inconvenient,  to  all  cases  which  arise  ; 
and  we  are  not  at  liberty  to  reject  them,  and  to  abandon  all 
analogy  to  them,  in  those  to  which  they  have  not  yet  been 
judicially  applied,  because  we  think  that  the  rules  are  not  as 
convenient  and  reasonable  as  we  ourselves  could  have  devised. 
It  appears  to  me  to  be  of  great  importance  to  keep  this  principle 
of  decision  steadily  in  view,  not  merely  for  the  determination  of 
the  particular  case,  but  for  the  interests  of  law  as  a  science. 

propose,  therefore,  to  inquire,  by  reference  to  those  sources 
from  which  we  usually  derive  them,  what  the  rules  and  maxims 
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of  the  common  law  upon  this  subject  are ;  and  it  will  be  found    Mibehoubb 
that  there  is  little  difficulty  in  the  inquiry,  and  none,  as  it  seems     RBNNBLn. 
to  me,  in  their  appUcation  to  the  facts  under  consideration. 
*The  decision  of  the  present  case  depends  upon  two  propositions,       [  *5i7  ] 
both  of  which  appear  to  me  to  be  established  by  authority,  and 
neither  of  which  can  be  shewn  to  be  unreasonable  or  inconvenient. 
First,  that  in  every  presentative  benefice,  the  void  turn  is  a  per- 
sonal right  or  interest,  which  is  disannexed  from  the  estate  in 
the  advowson,  and  vested  in  the  person  of  the  individual  to  whom 
the  advowson  then  belongs.     Secondly,  that  whether  valuable  in 
a  pecuniary  point  of  view  or  not,  all  personal  rights  and  interests 
of  the  nature  of  property,  and  which  are  not  extinguished  by 
death,  (with  some  exceptions,  which  are  easily  explained,  and 
which  have  no  bearing  upon  the  present  case,)  vest,  on  the  death 
of  the  owner,  in  his  personal  representatives. 

The  first  of  these  two  propositions,  I  say,  will  be  found  to  be 
supported  by  authority  ;  for  in  every  case  which  is  reported,  and 
in  every  book  in  which  the  subject  has  been  treated  of  or  men- 
tioned, as  far  as  I  have  been  able  to  discover,  the  void  turn  or 
right  of  presenting  to  a  vacant  presentative  benefice  is  either 
expressly  stated  to  be  a  personal  right  or  interest,  under  a 
considerable  variety  of  description,  or  the  cases  mentioned  are 
capable  of  a  satisfactory  explanation  upon  that  supposition  only. 
It  is  true,  that  the  great  majority  of  the  authorities  to  which  I 
refer,  relate  to  benefices  in  lay  hands,  but  all  do  not ;  and  there 
is  no  one  case,  text-book  or  dictum,  of  which  I  am  aware,  in 
which  any  intimation  is  conveyed  that  there  is  any  exception 
to  this  general  rule.  Surely  it  is  impossible  to  argue,  with  such 
a  constant,  uniform  and  unvarying  course  of  precedent  on  one 
side,  in  all  cases  in  which  the  subject  has  been  in  question,  and 
in  the  absence  of  all  authority  for  such  an  anomaly  on  the  other, 
that  the  case  of  an  advowson  in  spiritual  hands  is  an  exception 
to  the  general  rule ;  and  if  the  absence  of  authority  *were  not  [  *548  ] 
sufficient,  it  seems  impossible  to  shew  in  what  way  the  exception 
could  have  arisen. 

I  have  said  that  this  rule  exists  in  all  presentative  benefices, 
and  I  confine  it  to  these ;  for  donatives  are  a  very  difierent  species 
of  property,  and  are  governed  by  difiTerent  rules.    This  subject  is 
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MiRKHousE  most  clearly  explained,  and  all  the  authorities  referred  to,  in  the 
Bennkll.  very  learned  judgment  of  my  brother  Littledale,  in  the  Court 
below  (1) ;  and  it  is  enough  to  say  the  result  is,  that  in  donatives 
the  complete  dominion  over  the  vacant  benefice,  and  the  freehold 
in  it,  remain  in  the  patron,  together  with  the  right  to  take  the 
intermediate  profits,  until  it  is  again  granted  out  by  him  to  a  new 
incumbent,  in  the  nature  of  a  new  investiture.  This  freehold,  in 
the  case  of  the  death  of  the  patron  during  a  vacancy,  of  course 
passes  to  the  heir.  I  do  not  propose  to  occupy  your  Lordships' 
time  by  citing  all  the  authorities  to  prove  that  the  void  turn  of  a 
presentative  benefice  is  a  personal  right  or  interest.  They  have 
been  all  referred  to  in  the  arguments  at  your  Lordships'  bar,  and 
in  those  in  the  Court  below.  In  some  cases  this  interest  is  called 
a  "  chose  in  action :  "  LecLch  v.  Bahbington  (2) ;  in  some  "  a  chattel," 
as  by  Periam,  J.,  in  the  Queen  s,  Fune^s,  and  the  Archbishop  of 
Canterbury's  cases  (3) ;  in  others,  as  in  Fitz.  Nat.  Brev.  Quare 
Impedit,  84  N.,  and  8  Keble,  152,  "a  chattel  vested."  A 
"personal  chattel,"  Vin.  Abr.  Executor,  z.  2,  pi.  4,  note. 
"  A  chattel  vested  and  severed  from  the  manor,"  Fitz.  Nat. 
Brev.  88  P.  In  one  it  is  called  a  "  personal  thing  annexed  to 
the  person  of  him  who  was  patron  in  expectancy  at  the  time  of 
the  vacancy  ;  "  also,  "  a  thing  in  right,  power  and  authority ;  " 
[•549]  and  also,  a  "chose  *in  action,  and  in  eflfect,  the  fruit  and 
execution  of  the  advowson,  and  not  any  advowson,"  by  six 
Justices,  in  Stephens  v.  Wall  (4) ;  in  8  Leon.  256,  "  a  power  to 
present,  and  an  authority  annexed  to  the  person."  In  Digby 
V.  Fitch  (5),  Warburton,  J.  said,  "the  presentment  is  the  posses- 
sion, in  quai'e  impedit ,-  as  in  rent,  the  reserving ;  in  comimon, 
the  taking  of  the  profits."  In  Brooksby  v.  WicJiam  (6),  it  is  also 
compared  to  rent,  and  this  analogy  will  be  found  to  be  the  most 
perfect.  The  advowson  is  the  estate,  which  descends,  may  be 
conveyed,  is  limited,  and  escheats  as  such ;  the  presentation  is 
the  mode  of  enjoyment,  the  profit  or  rent  of  the  estate,  and,  like 
the  rent  or  profit,  belongs  to  the  owner  of  the  estate  at  the  time  ; 
it  accrues  in  the  nature  of  a  personal  chattel,  distinct  and  severed 

(1)  P.  141  above  (7  B.  &  C.  145).  (4)  Dyer,  283  a. 

(2)  Cro.  Eliz.  811.  (5)  Bro.  &  Golds.  167. 

(3)  4  Leon.  109.  (6)  1  Leon.  167. 
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from  the  inheritance ;  it  belongs  to  him  not  as  owner,  but  as  an    Mibehousb 
individual.  Rexuell. 

These  authorities,  in  which  the  right  of  presenting  on  a  void 
turn  is  treated  as  a  personal  right,  are  not  confined  to  the  case 
of  passing  to  the  executor,  in  the  event  of  the  patron's  death 
during  vacancy.  There  are  many  others  in  which  it  is  so  treated. 
A  termor  in  the  advowson  has  a  right  to  present,  though  after 
the  term  has  expired,  to  a  vacancy  which  happened  during  the 
term :  Fitz.  Nat.  Brev.  Quare  Impedit,  83  a  ;  Brooke,  Presenta- 
tion Eglise,  22 ;  and  he  would  be  equally  entitled  to  the  rents  in 
arrear  of  an  estate  granted  for  the  same  term.  A  husband  is 
entitled  to  present  after  his  wife's  death,  on  an  avoidance  during 
his  wife's  lifetime,  of  a  church  of  which  she  had  the  advowson  : 
Go.  Litt.  120  a ;  Brooke  Present,  a  TEgUse,  pi.  22  ;  as  he  would 
also  be  entitled  to  the  arrears  of  rent  of  his  wife's  estate.  It  is 
incapable  of  being  assigned  (Dyer,  288  a)  *or  released  by  one  [  *o50  ] 
joint  tenant  to  another  (1  Leon.  167),  as  arrearages  of  rent  are. 
If  the  patron  be  outlawed  in  trespass,  the  church  being  void,  the 
King  is  entitled,  as  to  the  other  goods  and  chattels  of  the  outlaw, 
and  as  he  would  be  to  the  rents  of  his  lands.  Brooke  Presenta- 
tion a  I'EgUse,  22 ;  Fitz.  N.  B.  84  Q.  All  these  are  cases  of 
advowsons  in  lay  hands ;  but  a  void  turn  is  treated  in  one  case 
as  a  personal  right,  disannexed  from  the  advowson  when  in 
spiritual  hands.  In  Fitz.  N.  B.  84  N.,  it  is  said,  that  ''if  a 
vicarage  happen  void,  and  before  the  parson  present  he  is  made 
a  bishop,  <&c.  yet  he  shall  present  unto  this  vicarage,  for  it  was 
a  chattel  vested  in  him."  All  the  authorities  which  I  have  cited 
are  uniform  (and  many  others  might  be  adduced)  to  shew  that 
the  right  of  presentation  is  a  personal  right  disconnected  from 
the  estate  of  the  advowson,  and  belongs  to  the  person  of  the 
owner ;  and  the  last  applies  to  the  case  of  a  spiritual  person,  and 
is  in  point.  But  on  the  part  of  the  successor  it  is  argued,  so  far 
as  his  case  is  put  upon  the  ground  of  authority,  that  the  last 
case  is  single  and  unsupported,  and  that  all  the  others  are 
anomalies ;  that  in  truth  the  general  rule  is,  that  the  void  turn 
continues  part  of  the  advowson  ;  that  these  exceptions  have  been 
introduced  in  all  cases  of  lay  patronage,  without  any  reason  at 
all,  though  they  have  been  too  firmly  established  by  authority 
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MiREHonsB  to  be  now  disturbed,  but  that  the  general  rule  still  continues  and 
Rennell.  ought  to  be  maintained  in  the  case  of  spiritual  advowsons.  Of 
course  the  burthen  of  proving  the  existence  of  this  rule  lies  on 
those  who  assert  it ;  but  the  singularity  of  this  argument,  which 
was  urged  at  your  Lordships'  bar,  is,  that  while  it  treats  all  the 
cases  in  the  reports  and  books  as  anomalies  and  exceptions  to  a 
supposed  general  rule,  without  the  least  authority  for  stating 
[  'SSI  ]  that  they  are  exceptions  and  anomalies,  it  asserts  *the  general 
rule,  as  will  be  found,  without  any  authority  for  it ;  for  there  is 
no  one  case  or  dictum  cited  which  makes  any  mention  of  such  a 
general  rule.  But  it  is  contended  that  it  must  be  implied  that 
there  is  such  a  rule,  from  four  cases  which  lead  to  the  inference 
that  the  next  turn  continues  part  of  the  advowson:  one  was 
where  the  incumbent  was  also  patron,  and  died  seised  in  fee  of 
the  advowson ;  the  heir  was  held  entitled  to  present,  and  it  was 
said  that  this  must  be  because  the  turn  continued  a  part  of  the 
advowson  :  HaU  v.  The  Bishop  of  Winton  (i) ;  but  this  case  was 
decided,  not  on  the  ground  of  the  next  turn  continuing  parcel  of 
the  advowson,  but  expressly  on  the  ground  that  the  descent  to  the 
heir  and  the  fall  of  the  avoidance  to  the  executor  happened  in 
one  instant,  and  that  the  elder  right  should  be  preferred.  The 
general  nature  of  the  interest  which  arises  on  an  avoidance  was 
distinctly  admitted,  and  the  right  of  the  heir  put  upon  a  ground 
which  is  perfectly  consistent  with  it.  Two  other  cases  from 
which  this  inference  was  raised,  were  those  referred  to  in 
Co.  Litt.  888  a.  A  Bishop  dies,  a  church  being  vacant  in  his 
life,  and  after  his  decease  the  King  shall  present,  and  not  the 
executor  or  administrator :  so  also  in  the  case  of  the  death  of  a 
tenant  by  knight  service  in  capite,  with  an  advowson  appendant, 
which  has  become  void  in  his  life,  his  heir  within  age,  the  Bong 
presents,  and  not  the  executor  or  administrator.  And  this  is 
said  to  be  another  proof  that  the  void  turn  is  still  a  part  of  the 
advowson.  But  though  the  King  omit  to  present  till  he  restore 
to  the  Bishop  his  temporalities,  or  till  the  heir  be  of  age  and  sue 
his  livery  and  hath  it,  the  King  still  has  the  right  to  present ; 
[  *552  ]  and  this  shews  that  in  neither  case  the  void  *turn  remains  parcel 
of  the  advowson,  and  belongs  to  the  person  who  is  owner  of  it. 

(1)  3  Lev.  47. 
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For  both  these  positions,  Fitz.  N.  B.  88  N.  0.,  is  an  authority.  Mibbhouse 
Besides,  it  is  said  in  Co.  Litt.  888  a,  that  if  the  land  be  holden  of  bennsll. 
a  common  person,  in  that  case  the  executor  shall  present ;  but 
if  the  void  turn  were  still  part  of  the  advowson,  why  should  not 
a  common  person  as  well  as  the  King,  when  both  take  the 
advowson,  exercise  this  right  ?  It  is  quite  clear,  therefore,  that 
as  neither  of  these  cases  can  be  explained  by  the  supposed  rule, 
we  must  look  for  another  explanation.  Both  are  clearly  referable 
to  the  King's  prerogative,  which  entitles  him  in  these  special 
cases  to  this  personal  interest.  It  should  be  observed  also,  that 
Rolle's  Abr.  Presentation  a  TEglise,  c.  pi.  4,  and  Bro.  Present, 
a  TEglise,  10,  which  state  that  the  King  is  entitled,  both  state 
that  the  Bishop's  executors  are  not;  which  shews  that  these 
great  lawyers  thought  the  void  turn  was  disannexed,  and  that 
the  successor  at  all  events  had  no  right  whatever.  A  fourth 
case,  from  which  the  inference  of  this  continuance  of  the  void 
turn  as  part  of  the  advowson  was  deduced,  was  that  of  a  con- 
veyance by  the  Crown  of  an  advowson,  whilst  the  church  was 
void,  which,  according  to  Fitz.  N.  B.  33,  n.,  passes  the  void  turn. 
Admitting  that  authority  to  be  correct,  and  it  is  doubtful  from 
what  is  said  upon  this  subject  in  Dyer,  347  b,  it  is  a  question 
only  as  to  the  eflFect  of  the  Bang's  grant,  and  never  could  have 
arisen  unless  the  void  turn  had  been  severed  and  distinct  from 
the  advowson.  The  case,  in  truth,  amounts  to  no  more  than 
this,  that  the  grant  of  an  advowson  which  involves  in  it  every 
present  and  future  right  of  presentation,  passes,  in  the  case  of 
the  Crown,  the  next  presentation  to  a  void  Uving,  which  the 
Crown  can  grant ;  Dyer,  283  a ;  though  in  the  case  of  a  subject 
it  would  not ;  for  a  subject  cannot  grant  over  such  a  ^personal  [  *553  ] 
right.  None  of  those  four  cases,  therefore,  which  are  reUed  upon 
as  proofs  of  the  existence  of  this  supposed  rule  (and  there  are  no 
others,)  in  reality  prove  it  at  all,  and  all  are  capable  of  being 
satisfactorily  explained  upon  another  supposition.  There  is, 
therefore,  as  it  appears  to  me,  a  great  body  of  authority  in 
favour  of  the  position  that  the  void  turn  is  a  personal  right  in 
all  cases ;  and  when  the  cases  are  investigated,  a  total  absence 
of  authority  to  the  contrary.  If  it  be  conceded  that  this  interest 
is  of  a  personal  nature,  and  dissevered  from  the  advowson  in  all 
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MiREHousE  cases,  it  must  be  contended  that  in  the  case  of  a  spiritual  person, 
renkell.  this  personal  interest  or  chattel  will  go  by  succession.  But  that 
is  a  violation  of  the  established  rule  that  a  corporation  sole 
cannot  take  a  chattel  by  succession,  whether  in  possession  or 
action  :  Fulwood's  case  (i) ;  and  no  authority  can  be  cited  to  shew 
that  this  special  chattel  interest  is  an  exception.  I  have  shewn, 
therefore,  that  there  is  no  authority  for  the  alleged  general  rule 
that  the  void  turn  continues  annexed  to  the  advowson,  and  is  not 
of  a  personal  nature ;  and  if  it  be  of  a  personal  nature,  there  is 
not  only  no  authority,  but  it  is  against  the  rules  of  law  that  it 
should  pass  to  a  successor.  Upon  the  hypothesis  in  favour  of 
the  successor,  all  the  decided  cases  are  anomalies;  upon  that 
made  by  the  personal  representatives,  that  the  right  of  presenting 
is  in  all  cases,  both  of  lay  and  spiritual  patronage,  a  personal 
interest,  we  have  an  uniform  and  consistent  system.  As  this 
right  when  in  lay  hands  is  analogous  to  rent,  in  the  case  of  land, 
so  it  is  when  the  advowson  is  in  spiritual  hands  ;  and  as  a  parson 
or  prebendary,  who  resigns,  or  his  executor,  when  he  dies,  is 
clearly  entitled  to  the  arrearages  of  rent  and  profits  which 
[  *654  ]  accrued  before  his  resignation  or  *death  (Fitz.  N.  B.  122  D. ; 
120  L. ;  19  Hen.  VI.,  44) ;  so  he  or  his  personal  representative 
ought  to  be  entitled  to  the  right  of  presenting,  which  fell 
during  the  same  period.  Besides,  if  this  anomalous  principle 
is  introduced  on  the  ground  of  the  spiritual  character  of  the 
prebendary,  what  is  to  be  said  of  it  while  the  prebend  was  in  lay 
hands,  which  it  clearly  might  have  been  before  the  Act  of 
Uniformity,  according  to  the  case  of  Bland  v.  Madox  (2)  ?  Is  the 
void  turn  to  be  dissevered  or  not,  according  as  the  prebendary  is 
a  layman  or  ecclesiastic?  It  is  said  that  this  patronage  is  so 
annexed  to  this  spiritual  corporation  as  to  be  incapable  of 
separation  from  it ;  but  not  only  is  there  no  authority  for  this 
position,  but  many  precedents  are  against  it,  in  which  Bishops 
and  other  ecclesiastical  corporations  sole  have  granted  away 
their  right  to  laymen,  which  grants  have  been  considered  good 
against  themselves.  I  need  not  refer  your  Lordships  to  the 
authorities;  they  are  collected  in  the  reported  cases  in  the 
Courts  below.  And  indeed  I  am  at  a  loss  to  see  in  what  way 
(1)  4  Co.  Rep.  64.  (2)  Cro.  Eliz.  79. 
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the  alleged  difference,  if  there  be  any,  between  the  qualities  of  an    Miuehoubb 

advowson  in  lay  hands  and  in  those  of  a  spiritual  proprietor,     rennell. 

could  have  arisen.     It  is  highly  probable,  to  say  the  least  of  it, 

that  all  rectories  were  originally  created  in  the  hands  of  laymen, 

who  received  the  patronage  from  the  Bishops  in  lieu  of  those 

lands  which  they  granted  on  the  foundation  or  endowment  of  a 

church  ;  and  if  this  be  so,  what  is  there  to  raise  the  presumption 

that  when  they  afterwards  granted  these  advowsons  to  the  church, 

they  wished  them  to  have  new  properties  and  qualities  different 

from  those  they  had  in  their  own  hands  ?  or  if  they  did  wish  it, 

what  power  had  they  to  communicate  them?    They  could  no 

more  alter  the  rules  of  law,  *and  make  chattel  interests  be  taken       [  *556  ] 

in  succession  by  a  corporation  sole,  than  they  could  make  the 

estate  in  a  freehold  descend  to  executors.    ''  Succession  in  a  body 

politic,  is  inheritance  in  a  body  private :  "     Fulwood'a  case  (i) ; 

and  no  grantor  can,  however  much  he  may  wish  it,  limit  his 

estate  against  the  rules  of  law.    And  supposing  that  there  were 

instances  in  which  a  Bishop  or  other  ecclesiastical  person,  and 

not  a  layman,  had  originally  founded  or  endowed  a  church  out 

of  the  lands  belonging  to  him  in  that  character,  and  became  the 

proprietor  of  the  advowson  which  he  or  his  successor  had  granted 

to  the  prebendary,  the  same  difficulty  occurs  in  proving  the 

intention  of  the  donor,  and  a  similar  difficulty  in  carrying  that 

intention  into  effect ;  and  if  those  difficulties  are  overcome,  the 

alleged  difference  in  the  quality  of  lay  and  spiritual  advowsons 

must  at    all  events  be  confined   to  those  very  special  cases, 

exclusive  of  all  others. 

The  next  proposition  which  the  authorities  establish,  is,  that 
all  personal  rights  and  interests  of  the  nature  of  property,  and 
which  are  not  extinguished  by  death,  vest  on  the  decease  of  the 
owner,  (with  some  few  exceptions,)  in  his  personal  representatives. 
The  executors  or  administrators  are  not  constituted  for  the  purpose 
of  paying  the  debts  of  the  deceased  ;  their  liability  to  those  debts 
is  a  consequence  of  their  representative  character.  Litt.  s.  887, 
says  that  executors  represent  the  person  of  their  testator;  so 
Yelverton,  108,  is  to  the  same  purpose.  He  is  in  law  the 
testator's  assignee :  Wentworth  Off.  Ex.  100.  As  to  the  estate 
(1)  4  Co.  Rep.  64. 
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MiBEHousE  committed  to  his  trust,  he  may  charge  others  and  be  charged 
Renkell.  himself,  sue  and  be  sued,  as  the  testator  himself  ought :  Sheppard's 
Touch.  401.  Executors  take  therefore  all  the  personal  estate 
[  •556  ]  and  ♦interest  of  the  testator,  and  are  identified  with  him  in 
respect  to  all  personal  property,  but  their  obligation  to  pay  debts 
is  only  to  the  extent  of  the  value  of  those  effects  which  are 
valuable.  They  have  all  the  deceased's  effects,  but  they  are  liable 
only  for  assets.  It  is  a  fallacy  to  suppose  that  they  take  nothing 
but  what  is  valuable ;  and  therefore  do  not  take  rights  of  presenta- 
tion to  void  benefices :  a  fallacy  which  has  led  to  the  argument 
that  all  the  cases  in  whish  a  personal  representative  has  taken 
a  void  turn,  which  certainly  cannot  be  sold,  are  unreasonable 
anomalies.  The  31  Edw.  III.  st.  1,  c.  11,  puts  administrators 
who  are  the  deputies  of  the  ordinary  on  the  same  footing  as 
executors  (i).  To  this  rule,  that  the  personal  representatives  take 
all  the  personal  rights  of  the  deceased,  of  the  nature  of  property, 
there  are  some  exceptions,  which  the  common  law,  in  the  case  of 
private  individuals  or  the  King's  prerogative  right,  has  established. 
Chattels  touching  the  realty,  deer  in  a  park,  fish  in  a  pond, 
evidences  of  heir-looms  which  go  to  the  real  representative,  and 
the  analogous  case  of  the  ornaments  of  a  Bishop's  chapel,  which 
pass  to  the  successor,  are  of  the  former  description ;  the  right  of 
the  Crown  to  the  void  turn,  in  the  case  of  the  tenant  in  capite, 
and  the  Bishop,  stated  by  Coke,  p.  888  a,  are  instances  of  the 
latter;  and  it  is  to  be  observed,  that  both  those  instances  are 
put  by  him  as  exceptions  to  the  general  rule,  that  chattels,  as 
well  real  as  personal,  shall  go  to  the  executors  or  administrators. 
None  of  the  excepted  cases  have  any  bearing  on  this,  and  there 
is  no  mention  anywhere  made  of  an  exception  of  the  right  in 
question  when  in  spiritual  hands ;  and  it  would  violate  the  rule 
of  law,  as  to  succession  by  a  corporation  sole  to  chattels,  if 
it  did. 
[  557  ]  My  Lords,  I  must  own  that  it  appears  to  me  to  be  quite  clear, 

that  if  this  case  is  to  be  decided,  as  I  conceive  all  similar  cases 
ought  to  be,  according  to  the  rules  deduced  from  former  decisions 
and  legal  precedents  and  principles,  there  is  no  doubt  as  to  the 
right  of  the  personal  representative  of  the  prebendary  to  present 
(1)  Vide  also  Shep.  Touch.  401. 
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to  the  void  living.  These  rules  cannot  be  shewn  to  be  contrary  Mibehousb 
to  sound  reason  and  just  policy.  We  are  not  inquiring  whether  reknell. 
other  rules  might  or  might  not  have  been  more  wise  or  reason- 
able, and  whether  the  heir  in  the  case  of  lay  property,  and  the 
successor  in  that  of  spiritual  property,  might  or  might  not  have 
been  likely  to  exercise  the  right  of  presentation  more  beneficially 
to  the  public  interests.  If  such  an  alteration  is  proper,  and  it  is 
not  my  province  to  inquire  whether  it  is,  it  must  be  made  by  the 
Legislature.  "  What  ground  has  a  Judge,"  says  Lord  Keeper 
Henlet,  *'  to  alter  the  law  because  he  cannot  approve  the  reasons 
that  others  have  given,  or  may  not  be  able  to  assign  a  satis- 
factory one  himself?"  At  present  the  system  is  at  all  events 
uniform  and  consistent,  and  uniformity  and  consistency  ought 
not  to  be  lightly  sacrificed.  The  law  of  England,  which  has 
from  the  first  treated  advowsons  as  property,  (the  founders  or 
benefactors  of  churches  having  had  the  patronage  granted  to 
them  as  property  for  a  valuable  consideration,)  has  not  relied 
upon  the  person  or  character  of  the  patron  for  the  due  exercise 
of  the  trust,  but  has  adopted  other  securities  for  that  important 
purpose.  The  incorrupt  exercise  of  the  trust  is  secured  by  the 
penalties  against  simony,  and  the  selection  of  a  fit  clerk  by  the 
examination  of  the  ordinary.  Subject  to  these  provisions,  it  has 
left  the  patronage  of  churches  to  descend,  be  limited  and  enjoyed, 
like  other  real  property.  For  these  reasons,  1  am  of  opinion 
that  *the  right  to  present  to  the  void  turn  passed  to  the  personal  [  *5&8  ] 
representative  of  the  deceased  prebendary. 

Gaselee,  J. : 


My  humble  answer  to  your  Lordships*  question  is,  that  the 
right  of  presentation  belongs  to  the  personal  representative. 

Park,  J. : 

When  the  case,  out  of  which  the  question  propounded  by  your 
Lordships  for  the  opinion  of  his  Majesty's  Judges,  first  came 
before  the  Court  of  Common  Pleas,  1  took  infinite  pains,  by 
reading  much  in  ecclesiastical  history,  by  consulting  our  text 
writers,  to  satisfy  my  mind  upon  it  (for  as  to  decided  cases,  there 
are  none) ;    and  after   that,  after  having  two   very  elaborate 


[  565  1 
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MiREHouBE  arguments  at  the  bar,  and  long  consultations  with  the  then  Lord 
Rennell.  Chief  Justice  of  the  Common  Fleas,  I  came  to  the  conclusion 
that  Mrs.  Bennell,  as  administratrix  of  her  deceased  husband, 
was  not  entitled  to  that  which  she  claimed ;  and  in  giving  which 
opinion  (i),  I  am  happy  to  say  1  concurred  with  Lord  Chief  Justice 
Best,  (now  one  of  your  Lordships'  House,)  and  Mr.  Justice 
BuRROUGH,  a  man  who  for  legal  knowledge,  and  sound  and 
correct  understanding,  was  of  no  ordinary  kind.  To  err  in 
judgment  with  two  such  Judges,  if  err  we  did,  can  be  no  disgrace 
to  any  man.  When  this  case  was  removed  from  the  Common 
Pleas  into  the  King's  Bench,  by  writ  of  error,  three  of  the  learned 
Judges  of  that  Court  reversed  the  judgment  of  the  Court  below, 
against  the  opinion  of  Lord  Tenterden,  the  Chief  Justice ;  so 
here  again  the  Judges  were  three  to  one  against  the  judgment : 
thus  four  Judges  were  opposed  to  four  ;  and,  therefore,  we  need 
not  wonder  that  this  case  has  found  its  way  into  your  Lordships' 
House.  I  have  again  heard  this  case  argued  with  great  learning 
[  *566  ]  and  ability  at  this  Bar ;  I  have  considered  *every  argument,  and 
studied  the  judgments  of  my  diflferent  learned  brethren,  and  the 
authorities  they  have  quoted ;  and  though  I  do  not  deny  that  my 
mind  has  now  and  then  fluctuated,  (which  great  learning  and 
great  ingenuity  at  the  Bar  will  frequently  occasion),  I  have 
arrived  at  the  same  conclusion  I  did  in  the  Common  Pleas ; 
namely,  that  the  administratrix  of  Mr.  Bennell  is  not  entitled 
to  the  presentation  to  the  churcH  in  question,  the  advowson  of 
which  belonged  to  Mr.  Rennell,  as  prebendary,  in  right  of  his 
prebend  in  the  church  of  Salisbury ;  and  that  is  the  answer 
I  propose  to  give  to  your  Lordships'  question.  Before  I  enter 
into  the  argument,  which  must  be  almost  a  repetition  of  what 
I  formerly  delivered,  and  which  is  now  in  print,  I  hope  I  may  be 
allowed  to  assert,  that  had  anything  passed,  either  in  the  Court 
of  King's  Bench  or  in  this  House,  which  had  convinced  my 
understanding  that  my  former  opinion  was  erroneous,  I  should 
be  one  of  the  first  to  acknowledge  my  mistake,  and  to  retract  my 
judgment.  I  have  done  so  on  two  other  occasions  in  this  House, 
and  shall  never  be  ashamed  to  make  such  an  avowal ;  for  none 
but  a  weak,  nay  a  wicked  mind,  will  persist  in  error,  if  the 

(1)  Sic. 
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understanding  and  more  mature  reflection  convince  a  man  that    Mibehouse 
he  had  before  formed  a  wrong  judgment.     It  is  admitted,  then,     jrennell. 
that  it  is  not  necessary  for  your  Lordships  to  decide,  upon  this 
record,  who  has  the  right  of  presentation  to  the  living  in  question  ; 
the  point  is,  whether  Mrs.  Bennell,  as  administratrix  to  her 
deceased  husband,  (which  must  be  in  his  natural  capacity,)  has 
established  her  claim  to  a  living,  the  advowson  of  which  belonged 
to  her  deceased  husband,   in  right  of  his  prebend  of   South 
Grantham.     Not  that  upon  that  question  I  have  not  a  clear 
opinion ;    for  I  do  not  think  it  goes  to  the  Crown,  as  it  was 
surmised  it  did,  but  I  think  it  goes  to  his  successor  in  the  stall 
or  *prebend  in  the  church  of  Salisbury.     A  point  has  been  much       [  ^567  ] 
insisted  and  argued  upon,  which  seems  to  me  to  be  the  founda- 
tion of  all  the  misconception  in  this  case,  but  it  is  a  point  upon 
which  there  is  no  difference  of  opinion ;  namely,  that  in  the  case 
of  lay  patronage,  in  the  events  which  have  happened,  the  patron 
dying  after  the  actual  vacancy,  the  personal  representative  and 
not  the  heir  would  have  been  entitled  to  the  presentation  ;  because 
in  merely  lay  patronage,  the  church,  having  become  vacant  in 
the  lifetime  of  the  last  possessor,  thereby  became  a  chattel,  and 
went  to  the  executor  as  personal  property,  being  severed,  and 
therefore  no  longer  remained  with  the  advowson  as  a  part  of  the 
possessions  ♦of  the  heir  of  the  person  seised  of  the  advowson ; 
and  in  that  case  it  is  a  mere  question  between  the  different 
representatives  of  the  same  patron.     Of  this  law  there  is  now  no 
doubt,  grounded  upon  the  authority  of  decisions  and  of  a  practice 
long  known ;    although  I  own  I  cannot  state  or  discover  any 
reason  very  satisfactory  to  myself  for  deciding  that  the  void  turn 
in  the  lifetime  of  the  patron  is  a  mere  chattel,  when  the  question 
arises  between  the  heir  and  the  executor  of  a  natural  person. 
For  Lord  Coke,  in  his  first  Instit.  388  a,  says  that  such  a  turn  is 
not  assets,  and  therefore  nothing  can  be  made  of  it  for  the  pay- 
ment of  debts;   therefore  the  rule  between  heir  and  executor 
cannot  depend  upon  considerations  of  that  sort.     But  I  agree 
with  Lord  Tenterden  that  the  want  of  a  satisfactory  reason  is 
not  a  sufficient  ground  for  overturning  a  practice  long  established. 
This,  however,  in  my  way  of  considering  this  case,  leaves  the 
point  still  open;    and  I  cannot  find  from  any  of  my  learned 
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MiREHousB  brethren  in  any  Court,  who  have  judicially  given  any  opinion, 
Rbksell.  nor  from  any  industry  displayed  at  the  Bar  in  the  Courts  below 
or  in  this  House,  nor  from  my  own  laborious  reading  and  research 
[  •668  ]  upon  this  subject,  that  in  *any  Court  in  England  has  such  a 
case  in  specie  ever  been  decided.  The  question  is,  in  my  view, 
whether  lay  and  spiritual  patronage  are  not  to  be  considered  as 
standing  upon  a  very  different  footing.  That  facts  similar  to 
those  which  have  occurred  in  this  case  must  have  existed  many 
hundred  times,  no  man  can  doubt ;  and  that  ecclesiastical  patrons 
thought  it  clear  one  way  or  other,  must  be  the  reason  why  no 
decision  upon  such  a  point  is  to  be  found  in  our  books.  I  myself 
verily  believe  that  till  this  claim  was  set  up,  no  spiritual  person 
ever  imagined  that  those  rights  which  a  man  held  jure  ecclesuB 
merely,  could  be  exercised  by  others  after  his  death ;  the  words 
of  the  grant  to  such  a  person  being,  "  We  duly  and  canonically 
invest  you  "  (not  your  executor,  &c.)  "  in  and  to  the  said  prebend 
and  canonry,  and  invest  you  with  all  and  singular  the  rights, 
members,  privileges  and  appurtenances  thereunto  belonging ;  " 
otherwise  one  cannot  but  think  in  500  or  600  years  such  a  claim 
would  have  been  contested,  and  the  point  by  some  legal  decision 
ascertained.  No  distinction  can  be  more  broadly  drawn  in  the 
whole  law  of  England  than  that  between  the  lay  and  the  spiritual 
function  and  character ;  even  the  variety  of  cases  and  statutes 
quoted  by  my  learned  brothers  who  have  gone  before  me,  and 
which  I  shall  not  fatigue  the  House  by  wading  through,  establish 
the  distinction.  Certain  personal  rights  belong  to  one  of  these 
characters,  which  do  not  belong  to  the  other.  The  transmission 
of  church  property  also  stands  under  very  different  considera- 
tions from  the  transmission  of  lay  property:  for  instance,  a 
person  seised  of  a  freehold  right  is  said  to  be  seised  in  his 
demesne  as  of  fee ;  a  clergyman,  as  in  this  declaration,  is  said 
to  be  seised  in  his  demesne  as  of  fee  in  right  of  his  said  prebend 
or  canonry.  I  cannot  deny  that  many  of  the  evils  and  absurdities 
[  '569  ]  which  I  contemplate  *by  giving  effect  to  Mrs.  Rennell's  claim 
will  also  arise  in  lay  patronage,  because  it  must  be  admitted  that 
by  giving  the  presentation  to  the  personal  representative  of  a  lay 
patron,  it  may  fall  to  a  very  inferior  person  to  present ;  but  this 
evil  arises  out  of  the  unfortunate  situation  in  which  lay  patronage 
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stands,  but  which  I  contend  ought  not  to  be  carried  one  single  Mirehouse 
point  further,  especially  where  the  rule  hardly  applies,  the  lay  bexkell. 
patron  acting  in  his  natiural,  the  other  in  a  politic  or  corporate 
character.  What  was  the  origin  of  lay  patronage?  I  have 
looked  much  into  it,  and  the  result  of  all  my  researches  is  this, 
that  it  arose  in  the  infancy  of  society,  and  under  these  circum- 
stances, that  though  the  appointment  of  fit  persons  to  officiate 
throughout  a  diocese  was  originally  in  the  Bishop,  yet  when 
lords  of  manors,  and  other  great  men  of  old,  were  willing  to 
build  churches,  and  to  endow  them  with  glebes  and  mansion- 
houses  for  the  accommodation  of  fixed  and  resident  ministers, 
the  Bishops,  for  the  encouragement  of  such  pious  undertakings, 
were  content  that  those  munificent,  persons  should  have  the 
nomination  to  churches  so  built  and  endowed  by  them,  reserving 
to  themselves  still  the  right  of  judging  of  the  fitness  of  the 
persons  so  nominated.  *'  Si  quis  ecclesiam  cum  assensu  dioces- 
sani  construxit,  ex  eo  jus  patronatus  acquiritur ;  "  and  hence 
have  followed  all  the  consequences  of  a  mere  lay  possession,  or 
property;  chattels,  where  chattels,  going  to  the  executor;  the 
rights  of  the  heir,  to  the  heir,  in  cases  where  by  the  common 
law  the  rights  of  the  heir  were  paramount  to  those  of  the  personal 
representative.  But  still  the  question  recurs,  do  those  rules 
apply  to  the  spiritual  patron ;  and  can  the  rights  and  property 
which  belong  to  his  politic  character  be  dealt  with  as  if  he  were 
a  private  person  ?  Of  this  there  can  be  no  doubt,  that  in  our 
law  now,  and  I  hope  they  ever  will  be,  lay  and  *spiritual  patronage  [  '570  ] 
are  upon  a  very  different  footing.  Bishop  Gibson,  in  his  Codex, 
p.  757,  decisively  marks  the  distinction.  That  very  learned 
prelate  says,  and  his  authority  upon  subjects  of  this  nature  has 
always  been  considered  as  entitled  to  great  respect,  "  The  right 
or  property  which  the  patron  has  in  an  advowson  will  not  warrant 
a  plea,  as  it  is  in  temporal  property  "  (of  course  therefore  the 
Bishop  is  contrasting  it  with  an  advowson  in  spiritual  hands) 
**  that  he  is  seised  in  dominico  auo  ut  de  feodo,  but  only  defeodo. 
The  reason  of  which  is  given  by  Lord  Coke,  Inst.  17  a,  because 
that  inheritance  (viz.  an  advowson)  savoureth  not  de  domo,  and 
cannot  serve  for  sustenance  either  of  himself  or  his  household, 
nor  can  anything  be  received  of  the  same  for  defraying  of  charges ; 
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MiRBHousE  and  in  the  case  of  John  London  v.  The  ^Church  of  Southwell  (i), 
Rennell.  where  the  words  of  the  lease  were,  *  commodities,  emoluments, 
profits  and  advantages  to  the  prebend  belonging,'  it  was  adjudged 
that  the  advowson  did  not  pass  by  the  said  words  ;  because,  said 
the  Court,  all  the  words  used  implied  things  gainful,  which  is 
contrary  to  the  nature  of  an  advowson  regularly."  Why  is  this 
so  ?  I  say  it  is  so,  because  an  advowson  in  the  hands  of  a  sole 
corporator,  a  churchman,  is  not  a  matter  of  profit,  but  of  naked 
trust  merely ;  and  the  churchman  who  has  an  advowson  appen- 
dant to  an  ecclesiastical  dignity,  has  it  as  a  mere  matter  of  trust 
in  jure  ecclesice,  which  he  can  only  exercise  for  the  benefit  and 
advantage  of  the  church  of  which  he  is  a  member,  and  of  which 
only  as  a  member  of  the  church  could  he  have  a  right  to  dispose. 
Mr.  Rennell,  therefore,  had  only  a  right  as  member  of  the  church 
[  *57i  ]  of  Salisbury,  and  the  moment  he  expired  all  his  rights  as  *a 
member  of  that  church  ceased.  Suppose,  instead  of  his  death, 
he  had  resigned  his  prebend  of  South  Grantham,  having  omitted 
to  fill  up  this  living,  could  it  have  been  for  a  moment  alleged 
that  he  still  had  a  right  to  it  as  fruit  fallen  during  his  holding 
the  prebend  ?  Am  I  right  in  stating  to  your  Lordships  that  this 
is  a  matter  of  trust  only ;  for  upon  that  much  of  the  argument 
has  turned  ?  I  wish  to  found  myself  again  upon  the  authority 
of  Bishop  Gibson  on  this  point,  in  pages  757  and  758,  founding 
himself  on  the  authority  of  Lord  Coke,  even  in  cases  of  lay 
patrons  :  "  Guardian  in  socage  shall  not  present  to  an  advowson, 
because  he  can  take  nothing  for  it,  and  by  consequence  he  cannot 
account  for  it,  and  by  the  law  he  can  meddle  with  nothing  he 
cannot  account  for ;  which  said  doctrine,  and  the  plain  tendency 
thereof,  are  exactly  agreeable  not  only  to  the  nature  of  advowsons, 
which  are  merely  a  trust  vested  in  the  hands  of  the  patrons  by 
consent  of  the  Bishop,  for  the  good  of  the  church  and  of  religion, 
but  also  to  the  express  letter  of  the  canon  law ;  the  rule  of  which 
is,  jns  jpatronatuB  cum  sit  spirituali  annexum  vendi  vel  emi  nan 
potest.**  In  another  place,  the  Bishop  says  they  are  mere  trusts 
for  the  benefit  of  men's  souls.  If  this  be  so,  in  the  origin  of 
these  things,  even  as  to  lay  patronage,  however  the  exercise  of 
the  right  of  selling  advowsons  and  next  presentations,  when  the 

(1)  Hob.  304. 
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churches  are  full,  may  have  grown,  am  I  not  right  in  stating  to    Mirehousk 
your  Lordships  that  the  greatest  difference  exists  between  lay     rennell. 
and  ecclesiastical ;    and  though  it  may  now  be  impossible  to 
shake  the  custom  of  making  profit  of  advowsons  in  the  hands 
of  laymen,  the  other  has  always  been  considered  as  a  mere  trust, 
to  be  exercised  by  the  patron  for  the  benefit  of  the  church,  to  the 
due  discharge  of  which  he  alone  is  to  look,  which  *he  alone  is       [  *^72  ] 
competent  to  consider  with  a  view  to  the  welfare  and  advantage 
of  religion,  in  this  respect  committed  to  his  sole  care,  and  upon 
which  his  personal  representative  may  be  absolutely  unable  to 
form  a  judgment?    It  may  appear  to  your  Lordships  a  low  and 
unfit  argument  to  state  to  this  House ;  but  when  I  gave  my 
judgment  in  the  Court  below,  I  thought,  and  I  think  so  still, 
that  it  is  one  of  vital  importance  to  the  interests  of  that  church 
which  every  good  man  must  love  and  revere,  and  to  which  I  have 
never  received  a  specious  answer,  except  that  the  same  incon- 
venience may  occur  in  lay  patronage,   and   which    I  admit. 
Suppose  a  prebendary  died  insolvent  as  well  as  intestate,  and 
that  all  his  next  of  kin,  as  they  probably  would  in  such  a  case, 
renounced  administration,  and  that  his  butcher,  baker  or  other 
inferior  tradesman,  being  a  creditor,  took   out  administration, 
must  such  person  present  ?    Is  such  a  person  capable  of  forming 
a  correct  judgment  of  a  person  fit  for  the  cure  of  souls  ?    And 
yet  I  defy  the  ingenuity  of  man  to  get  out  of  the  dilemma ;  for  if 
Mrs.  Bennell  is  to  present,  the  butcher  or  baker  must,  under  the 
circumstances  supposed,  have  exactly  the  same  right.     I  lament 
that  the  same  consequence  would  follow  in  lay  patronage ;  but 
I  am  quite  sure,  till  compelled  by  the  judgment  of  your  Lordships' 
House,  I  cannot,  consistently  with  my  feelings  to  your  Lordships 
nor  to  myself,  declaring  a  judicial  opinion,  advise  that  such 
lamentable  consequences  should  be  carried  one    step  farther. 
That  the  presentation  now  under  consideration  is  not  assets  of 
value  is  quite  clear ;  it  may  be  a  chattel,  but,  in  the  hands  of  an 
ecclesiastic,  a  chattel  of  mere  trust.     It  is  admitted  by  ever}* 
Judge  and  by  every  counsel  that  has  spoken  upon  this  subject, 
that  there  is  a  total  silence  in  our  law  books  during  the  whole 
period  of  our  ascertained  law  of  England,  upon  *this  precise       [  •573  ] 
point ;  although  circumstances  similar  to  the  present  must  have 
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HiBEHousE  existed  many  times.  And  this,  to  me,  is  a  strong  convincing 
Rennell.  proof  that  till  these  days  of  novelty  no  such  idea  was  ever  enter- 
tained upon  this  question ;  and  I  verily  believe  that  no  man  now 
living  ever  before  heard  of  such  a  claim  being  advanced.  Nothing, 
I  think,  can  be  put  in  a  stronger  light,  than  was  done  by  my 
learned  brother,  Burrouoh,  when  this  case  was  before  the  Court 
of  Common  Pleas.  The  allegations  of  this  declaration  are,  that 
the  late  prebendary,  in  his  lifetime,  and  at  his  death,  was  seised 
of  the  prebend  or  canonry  founded  in  the  church  of  Sarum,  with 
its  appurtenances,  to  which  prebend  the  advowson  of  the  rectory 
of  the  said  parish  church  of  Welby  belongs,  in  his  demesne  as 
of  fee,  in  right  of  the  said  prebend  or  canonry.  By  the  law  of 
England,  a  prebendary  or  canon  is  an  ecclesiastical  sole  corpora- 
tion ;  as  such,  he  can  have  no  heir,  he  can  have  no  personal 
representative ;  as  such,  his  prebendal  rights  or  property  cannot 
go  either  to  his  natural  heir  or  to  his  personal  representative. 
Where  then  must  they  go  ?  To  his  successor.  In  their  corporate 
capacities,  in  estimation  of  law,  the  predecessor  and  successor 
being  one,  it  is  a  continuance  of  the  same  corporate  body.  A 
prebendary  or  canon  is  a  corporator  in  two  respects;  in  one 
respect,  as  a  member  of  the  corporation  of  dean  and  canons,  he 
is  one  of  the  chapter  having  sedein  in  ecclesice  et  vocem  in  capitulo ; 
and  he  is  a  corporator  sole  as  prebendary.  In  every  relation  in 
which  he  stands  to  the  church  he  is  a  corporator.  I  do  not 
presume  to  state  to  your  Lordships  anything  particular  respecting 
the  constitution  of  this  canonry  of  South  Grantham,  though 
much  pains  has  been  taken  respecting  it  by  Lord  Chief  Justice 
Best  and  Mr.  Justice  Burrouoh,  in  the  Court  below ;  because, 
[  •674  ]  though  there  be  no  doubt  of  the  authenticity  of  *the  documents 
from  whence  their  information  was  drawn,  yet  we  are  not  j  udicially 
informed  of  the  foundation  of  this  particular  prebend.  When, 
therefore,  in  this  declaration  the  prebendary  is  said  to  be  seised 
in  his  demesne  as  of  fee  in  right  of  his  canonry,  it  cannot  be 
meant  a  seisin  to  him  and  his  heirs,  for  by  a  canon  he  has  no 
heirs ;  it  must  therefore  mean,  to  him  and  his  successors.  We 
find  in  all  our  law  books  the  same  law  that  I  have  above  stated 
as  to  ecclesiastical  sole  corporations,  from  the  highest  to  the 
lowest  order  of  the  church.     Thus  it  is  always  said  the  prebend 
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is  vested  in  the  spiritual  incumbent ;  but  if  we  could  suppose  it    Mi  rehouse 
vested  in  him  in  his  natural  capacity,  on  his  death  it  might     renkbll. 
descend  to  his  heir,  which  cannot  be.    The  law  has  therefore 
wisely  ordained  that  the  spiritual  person,  as  such,  shall  never 
die,  any  more  than  the  King,  by  making  him  and  his  successors 
a  corporation  ;  by  which  means  all  rights  are  preserved  entire  to 
the  successor ;  for  the  present  incumbent  of  a  spiritual  charge, 
and  his  predecessor  who  lived  centuries  ago,  are  in  law  one  and 
the  same  person ;  but  if  the  personal  representative,  or  even  the 
natural  heir,  were  to  intervene,  the  succession  would  be  broken  : 
1  Blacks.  Com.  470.     The  position  of  Lord  Tenterden,  agreeing 
with  the  majority  of  the  Court  of  Common  Pleas,  though  differing 
from  his  own  more  immediate  brethren,  has  put  this  case  in  a 
strong  and  luminous  point  of  view:    "It  is  clear,"  says  his 
Lordship,  "that  the  administratrix  cannot  present  in  right  of 
the  prebend,  because  the  prebend  is  not  vested  in  her.    If,  there- 
fore, she  be  allowed  to  present,  she  must  present  in  a  right 
different  from  that  in  which  the  intestate  would  have  presented  ; 
and  this  will  not  be  conformable  to  the  general  rights  of  an 
administratrix,  which  are  those  only  that  belonged  to  the  person 
or  personal  property  of  the  intestate.     *She  is  the  administratrix       [  ••'>76  ] 
of  the  personal  rights  and  property  of  the  intestate ;  but  I  find 
no  authority  for  saying  that  she  is  the  administratrix  of  his 
politic  rights  or  property  also.    If  in  the  case  before  the  Court 
it  be  held  that  the  administratrix  is  entitled  to  present,  it  cannot 
be  denied  that  a  right  generally  annexed  to  a  prebend  will  in  the 
present  instance  be  exercised,  not  merely  by  a  person  who  has 
not  the  prebend,  but  by  a  person  claiming  as  if  he  from  whom 
the  title  is  derived,  and  who  had  the  advowson  in  his  politic 
capacity  only,  had  in  fact  held  it  in  his  natural  capacity.    A 
decision  to  this  effect  will  be  contrary  to  the  nature  of  the  right." 
Some  stress  was  laid,  in  arguing  this  case  upon  the  stat.  of 
28  Hen.  VIII.  c.  11  (i),  and  I  own  I  was  at  first  impressed  with  the 
argument  arising  upon  itt     But  upon  considering  the  statute, 
and  the  motive  for  making  it,  it  now  appears  to  me  to  have  no 
bearing  upon  the  case.    The  statute  was  made  at  the  dawn  of 
the  Reformation,  and  it  appears  that  the  then  heads  of  the 
(1)  21  Hen.  Vlll.  c.  11  in  the  original  report. 
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MiBEuousB  Church,  following  in  that  respect  the  example  of  the  see  of  Borne, 
Renvell.  exercised,  or  endeavoured  to  keep  in  their  hands  the  temporalities 
of  the  Church,  which  belonged  to  them  in  their  corporate  cha- 
racter, whether  aggregate  or  sole,  to  an  unreasonable  time,  for 
their  private  benefit,  to  the  great  ruin  and  impoverishment  of 
persons  appointed  to  livings ;  the  statute  deprived  them  of  that 
right,  and  gave  the  benefit  to  the  new  incumbent,  from  the  death 
of  the  last,  and  to  the  executors  of  such  new  incumbent,  if  he 
should  happen  to  die  before  he  realized  those  interests  which  the 
statute  thus  gave  to  him.  Much  stress  has  also  been  laid,  both 
at  your  Lordships'  bar  and  at  the  bar  of  the  Courts  below,  on 
the  options  of  the  Archbishops,  which  I  admit  are  allowed  to  be 
the  subject  of  devise,  and  may  go  to  executors.  But  I  answer, 
[  'STG  ]  that  they  are  anomalies  *in  the  law,  and  the  exception  proves 
the  general  rule.  They  were  originally,  Mr.  Justice  Blackstone 
thinks,  derived  from  the  legatine  power  formerly  annexed  by  the 
Popes  to  the  metropolitan  of  Canterbury,  and  that  right  has  been 
continued  to  the  Archbishops  in  their  respective  provinces  of 
Canterbury  and  York,  even  after  the  power  of  the  Popes  has 
ceased  in  this  country.  But  all  these  anomalies,  I  again  repeat, 
support  my  general  argument  to  shew  that  the  rights  of  lay  and 
ecclesiastical  persons  stand  upon  a  totally  different  foundation ; 
and  that  the  law,  attaching  as  it  may  upon  property  of  this 
description,  in  the  hands  of  a  lay  person,  does  not  attach  upon 
the  same  species  of  property  in  the  hands  of  one  who  holds  jure 
ecclesue.  The  case  of  Remington  v.  The  Governors  of  Tamworth 
School  (i),  has  been  much  pressed  ;  but  it  is  diflScult  to  ascertain 
the  grounds  of  that  judgment.  It  was  the  case  of  a  donative, 
and  Lord  Tenterden  thinks  that  the  decision  may  have  pro- 
ceeded on  the  ground  that  the  Court  thought  the  rule  as  to 
presentative  benefices  in  lay  hands  not  well  founded,  and  there- 
fore not  to  be  extended.  A  donative  is,  however,  of  a  very 
peculiar  nature,  and  therefore  any  decision  respecting  that  may 
be  considered  as  anomalous  also.  And,  indeed,  Mr.  Justice 
Blackstone,  vol.  2,  p.  24,  speaking  of  donatives,  considers  them 
as  exceptions ;  for  he  says,  "  These  exceptions  to  general  rules 
and  common  right   are  ever  looked  upon   by  the  law   in  an 

(1)  2  Wilson,  150. 
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nnfayoorable  view,  and  construed  as  strictly  as  possible."  If,  Mirbhousb 
therefore,  the  patron  of  a  donative,  in  whom  such  peculiar  right  renWell. 
resides,  does  once  give  up  that  right,  by  presenting  his  clerk  to 
the  Bishop,  and  procuring  institution  and  induction,  the  law, 
which  loves  uniformity,  will  interpret  it  to  be  done  with  an  inten- 
tion of  giving  it  up  for  ever,  *and  will  therefore  reduce  it  to  the  C  ^^'^'^  ] 
standard  of  other  ecclesiastical  livings.  The  ground  of  my  opinion 
is,  that  this  species  of  interest  in  the  case  of  spiritual  patrons, 
whether  aggregate  or  sole,  is  a  mere  personal  trust  to  be  exercised 
by  him  or  them  in  the  spiritual  character,  which  he  cannot, 
consistently  with  his  high  duty,  if  he  be  a  sole  corporation,  either 
devolve  upon  another  during  his  life,  or  at  his  death  leave  to  be 
exercised  by  his  heir  or  personal  representative.  He  holds  ^'ure 
ecclesia,  and  in  that  right  only ;  if  he  had  it  not  in  that  right  he 
could  not  have  it  at  all ;  and  when  he  dies,  all  his  rights,  powers 
and  privileges  derived  from  the  church  absolutely  cease,  as  if  he 
had  never  existed.  This  is  no  new  notion;  for  that  laborious 
and  learned  writer  upon  ecclesiastical  law.  Dr.  Bum,  in  his 
2nd  vol.  7th  edit.  p.  92,  title  Dean  and  Chapters,  observes 
(Dr.  Godolphin  having  said  that  after  the  death  of  a  prebendary 
the  dean  and  chapter  shall  have  the  profits) :  ''  But  by  statute 
28  Hen.  YIII.  c.  11,  the  profits  of  a  prebend  during  the  vacation 
shall  go  to  the  successor."  Dr.  Bum  reconciles  this  apparent 
contradiction  thus,  which  bears  on  the  discussion  now  before 
your  Lordships :  "  the  issues  of  those  possessions  which  he  has 
in  common  with  the  rest  of  the  chapter,  (that  is,  a  corporation 
aggregate,)  shall  after  his  death  be  divided  amongst  the  surviving 
members  of  the  chapter;  but  the  profits  of  those  possessions 
which  he  has  in  his  separate  capacity  as  a  sole  corporation  of 
himself,  shall  be  and  enure  to  his  successor."  Dr.  Bum  seems 
well  supported  in  this  distinction,  by  the  case  of  Young  v.  Lynch  (i). 
Therefore,  if  a  member  of  a  chapter,  which  is  an  aggregate 
oorporation,  should  die  after  a  living  had  become  vacant,  it 
seems  to  me  thai  bis- personal  representative  might  as  well  con- 
tend for  a  voice  *in  the  chapter  as  to  the  filling  it  up,  as  that  [  *578  ] 
such  representative  might  have  it  to  himself  exclusively,  where 
a  living  belonged  to  the  intestate  as  a  sole  corporation  merely ; 
(1)  Sayer'8  Eep.  p.  84. 


200  1888.    H.  L.     1  CL.  &  FIN.  578—579.  [r.r. 

MIBEH0U8E  although  Dr.  Bum  more  justly  says  in  that  case,  "  it  would  go 
Rennkll,  to  the  surviving  members  of  the  chapter ;  in  the  other,  to  the 
successor."  When  Bishop  Gibson  says  advowsons  may  be 
granted  by  deed  or  will,  &c.,  he  is  evidently  speaking  of  lay 
patronage  only ;  for  he  adds,  ''  This  general  rule  is  to  be  under- 
stood with  limitations,  that  it  extends  not  to  ecclesiastical  persons 
of  any  kind  or  degree  who  are  seised  of  advowsons  in  right  of 
their  churches;  all  these  being  restrained,  (as  to  Bishops,  by 
stat.  of  1  Eliz.,  and  the  rest  by  18  Eliz.,)  from  making  any 
grants  but  of  things  corporeal,  of  which  a  rent  or  annual  profit 
may  be  reserved ;  and  of  that  sort,  advowsons  and  next  avoid- 
ances, which  are  incorporeal,  and  lie  in  grant,  cannot  be."  This 
distinction  between  laity  and  clergy  pervades  every  page  of  our 
ecclesiastical  history ;  and  those  well  versed  in  the  history  of  our 
venerable  church  will  immediately  recognize  the  justice  and 
accuracy  of  those  principles  I  have  been  endeavouring  to  establish. 
It  is  well  known  that  in  the  early  periods  of  the  church  history 
of  this  country  the  parochia  or  parish  was-  the  episcopal  district. 
The  Bishop  and  his  clergj'^  lived  together  at  the  cathedral  church, 
and  all  the  tithes  and  oblations  of  the  faithful  were  brought  into 
a  common  fund,  for  the  support  of  the  Bishop  and  his  college  of 
presbyters  and  deacons,  for  the  repair  and  ornament  of  the  church, 
and  for  other  works  of  piety  and  charity.  At  this  time  and  in 
the  infancy  of  society,  the  stated  ordinances  of  religion  were 
performed  only  in  these  single  choirs,  to  which  the  people  of  each 
whole  diocese  or  parochia  resorted,  especially  at  the  more  solemn 
seasons  of  devotion.  But  in  order  to  supply  the  inconvenience 
£  •579  ]  ♦of  distance  from  the  mother  church,  the  Bishop  was  wont  to 
send  forth  some  of  his  clergy  to  preach  and  dispense  the  word 
and  sacraments,  and  these  missionaries  returned  to  give  to  the 
Bishop  a  due  account  of  their  labours  and  success.  As  the  wants 
of  society  for  spiritual  instruction  increased,  and  when  the 
members  of  the  episcopal  college  found  it  inconvenient  to  go 
forth,  certain  churches  were  allotted,  some  by  laymen  (where 
they  had  the  patronage  given  them  as  a  compensation  for 
having  built  and  endowed  churches,  and  hence  the  origin  of  lay 
patronage,  as  before  shewn),  some  by  the  Bishops  to  the  prebendal 
body  at  large,  some  to  one  particular  member  of  the  body ;  all 
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which  may  be  seen  by  those  who  will  take  the  trouble  of  looking    Mibbhouse 

into  the  ancient  records  of  the  church.     Thus  these  churches     rennbll. 

which  were  not  in  lay  hands  became  prebendal ;  and  the  supply 

of  the  duty  was  left  to  the  aggregate  corporation,  where  the 

perpetual  advowson  was  in  the  whole  community  of  the  dean  and 

chapter,  or  to  that  sole  corporation,  or  single  canon,  or  prebendary, 

who  was  to  have  his  prebend  or  exhibition  from  it.     In  progress 

of  time  the  representative  curates,  who  were  to  account  for  their 

profits,  and  only  to  receive  a  small  stipend  for  their  services,  were 

80  ill  paid,  that  the  Bishop  obliged  his  clergy  who  had  such 

advowsons  to  retain  fit  and  able  capellans,  vicars  or  curates  (for 

these  are  all  nearly  of  the  same  import),  with  a  competent  salary. 

This  failing,  the  Bishop  again  interfered,  and  obliged  the  clergy 

(that  is,  the  chapter,  or  that  single  prebendary,  in  whom  the 

perpetual  advowsons  in  right  of  the  chapter,  or  in  right  of  his 

prebend,  of  which  he  was  seised  jure  ecclesue,  was  vested,)  to 

make  the  presentation  to  spiritual  persons  to  be  endowed  and 

instituted,  who  should  thenceforth  have  no  more  dependence  upon 

their  spiritual,  than  others  *had  upon  their  lay  patrons,  with  a       [  *()80  ] 

competent  maintenance  to  be  assigned  by  the  Bishop. 

Much  of  this  information  may  be  inferred  from  the  stat. 
15  Eic.  n.  c.  6,  and  the  4  Hen.  IV.  c.  12. 

I  have  not  thought  it  necessary,  in  giving  this  detail  to  your 
Lordships,  to  refer  to  authorities,  but  what  I  have  advanced  will 
be  found  as  the  early  history  of  our  church,  in  various  books  well 
worthy  the  attention  of  the  curious :  such  as  Spelman  De  non 
temerandis  Ecclesiis ;  Bish.  Eennet  on  Impropriations ;  and  Burn, 
title  "Appropriation."  But  I  have  presumed  to  trouble  your 
Lordships  with  this  short  history  of  the  Church,  because  it  seems 
to  me  to  prove  incontrovertibly,  that  what  is  thus  vested  in  the 
churches  for  spiritual  purposes  vests  in  them  as  a  body  politic,  and 
can  never  be  allowed  to  fall  into  the  private  common  stock  of  the 
body  at  large,  or  of  the  individual  sole  corporator.  And  it  will  be 
found,  that  what  is  said  of  the  church  at  large,  is  no  less  true  of  the 
church  of  SaUsbury,  as  was  luminously  shewn  by  Lord  Wynford 
and  Mr.  Justice  Burrough  in  the  Court  below ;  and  much  is  to 
be  found  in  8  Dugd.  Mon.  871.  Thus  then  an  ecclesiastical 
person,  during  his  incumbency,  is  entitled  to  all  the  profits  that 
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MiREHousE   may  fall  of  a  chattel  nature :  but  when  a  living  falls  vacant  to 

Benn'ell.     which  he  has  a  presentation  in  right  of  his  church,  as  it  is  not  a 

matter  of  profit,  he  merely  presents  quasi  incumbent. 

I  haye  shewn  to  your  Lordships  that  the  living,  in  the  present 
case,  was  probably  endowed  out  of  the  prebend,  or  the  advowson 
attached  to  the  prebend  of  South  Grantham ;  in  either  case,  the 
prebendary,  as  a  sole  corporator  for  the  time  being,  has  the  right 
of  presentation,  and  when  there  is  an  avoidance  he  may  present 
[  •581  ]  in  right  of  his  church  :  he  presents  as  a  trustee ;  *the  trust  is 
personal,  without  profit,  and  cannot  be  transmitted :  how  then  can 
a  private  personal  representative  of  a  deceased  prebendary,  who 
dies  after  avoidance,  but  before  presentation,  claim  the  presenta- 
tion ?  Is  it  that  he  makes  it  a  chose  in  action,  out  of  which  to 
pay  the  debts  of  testator  or  intestate  ?  That  cannot  be,  for  it  is 
not  assets.  Does  he  claim  to  present  because  this  trust  had 
devolved  upon,  or  as  it  were,  become  vested  in,  the  testator  or 
intestate  ?  The  trust  has  indeed  devolved  upon  him,  but  not  in 
his  own  right,  but,  as  the  declaration  truly  states,  in  right  of  his 
prebend :  the  presentation  is  in  him,  not  for  his  own  use  or 
benefit,  but  for  the  use  and  benefit  of  the  Church,  confided  to  his 
spiritual  not  to  his  lay  hands,  for  the  dignity  and  ornament  of 
the  Church  ;  a  trust  which  he,  and  he  only,  must  execute  upon  his 
great  personal  responsibility,  for  the  cure  of  souls,  and  for  the 
advancement  of  the  interests  of  religion ;  a  duty  which  his 
personal  representative,  in  his  natural  capacity,  cannot  in  law 
be  deemed  qualified  to  discharge. 

I  fear  I  have  fatigued  your  Lordships  with  the  length  of  the 
argument ;  but  as  some  of  my  brethren  unfortunately  difler  from 
me,  I  could  not  satisfy  my  conscience  upon  this  great,  and  as  I 
think,  awfully  momentous  question,  without  satisfying  your 
Lordships  that  I  have  not  come  to  the  conclusion  I  have  done 
without  most  anxious  consideration  and  deep  research.  The 
result,  then,  of  my  opinion  is  this,  that  whatever  is  attached  to  a 
spiritual  sole  politic  body,  sinks  with  the  death  or  resignation  of 
the  party  who  possesses  that  right. 

Bayley,  B.  : 
As  the  opinion  I  delivered  when  this  case  was  before  the  King's 
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Bench  is  in  print,  and  as  I  see  no  reason  to  vary  from  any  of  the    Mirbhoubb 
grounds  upon  which  that  opinion  was  founded,  I  shall  not  be     renmell. 
♦obliged  to  detain  your  Lordships  at  any  considerable  length.  [  •582  ] 

«  *  *  «  ♦  [  587  ] 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  general  rule 
is,  that  if  a  church  becomes  vacant  and  the  patron  di^,  the  right 
to  present  devolves  upon  his  executor  ;  that  this  is  the  rule  also 
when  a  prebendary  in  right  of  his  church  is  patron,  because  until 
the  statute  *of  Car.  II.,  (18  &  14  Car.  II.  c.  4,  s.  14)  it  was  not  [  •5«8  ] 
necessary  a  prebendary  should  be  a  spiritual  person,  and  because 
in  the  case  of  spiritual  persons  their  right  to  present  to  churches 
is  temporal,  not  spiritual,  inasmuch  as  they  only  grant  it  away 
when  a  vacancy  occurs,  as  they  may  their  other  temporal  pos- 
sessions ;  and  that  the  excepted  case  of  a  Bishop  is  not  applicable 
to  other  spiritual  persons  seised  of  advowsons  in  right  of  their 
dignities  or  churches,  because  the  case  of  a  Bishop  is  referable  to 
the  prerogative  of  the  Crown,  which  enables  the  Crown  to  take 
a  chattel  in  succession,  and  to  the  relation  in  which  the  Crown 
stands  to  a  Bishop,  the  Bishop  being  tenant  in  capite  to  the  Crown, 
not  to  the  spiritual  character  of  Bishop,  nor  to  any  spiritual 
nature  in  the  right.  My  answer,  therefore,  to  the  question 
proposed  by  your  Lordships  is,  that,  in  the  case  that  question 
propounds,  the  right  of  presenting  belongs  to  the  executors  of  the 
prebendary. 

BoLLAND,  B.,  after  stating  the  question  [and  arguing  it  at  some 
length,  gave  his  opinion]  that  if  an  advowson  belongs  to  a  [  595  ] 
prebendary  in  right  of  his  prebend,  and  the  church  becomes 
vacant,  and  the  prebendary  dies  without  having  presented,  the 
right  of  presentation  does  not  belong  to  the  personal  representa- 
tive of  the  deceased  prebendary. 

LiTTLEDALE,   J.   simply  expressed  his  concurrence  with  the 
majority  of  the  Judges,  intimating  that  *he  saw  no  reason  for       [  *596  ] 
altering  the  opinion  which  he  had  given  in  the  Court  below. 

TiNDAii,  Ch.  J. : 

My  Lords,  upon  the  best  consideration  I  can  bring  to  this  case, 
I  have  come  to  the  conclusion,  that  the  right  of  presentation 
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MiREHousE  belongs  to  the  personal  representative  of  the  late  prebendary ; 
Renkell.  I>^t  at  the  same  time  I  am  ready  to  admit  it  is  after  considerable 
doubt  upon  the  question  which  has  been  submitted  to  us  by  your 
Lordships.  If  I  felt  myself  at  liberty  to  look  at  the  particular 
foundation  of  this  prebendal  stall,  or  to  consider  upon  general 
principles  what  might  be  most  fitting  and  expedient,  in  the  case 
of  patronage  belonging  to  an  ecclesiastical  corporation,  such  as 
is  a  prebendary,  I  could  bring  myself  without  difficulty  to  the 
conclusion,  that  the  right  to  fill  up  the  turn  which  was  vacant  at 
the  time  of  the  late  prebendary's  death,  ought  to  devolve  upon  his 
successor,  and  not  to  go  to  his  personal  representative.  But 
neither  upon  the  abstract  question  proposed  by  your  Lordships 
nor  upon  the  facts  stated  on  the  record  in  this  case,  can  I  take 
judicial  notice,  either  of  the  circumstances  attending  the  original 
foundation  of  this  prebend,  the  endowment  thereof  with  this 
particular  advowson,  or  the  form  of  presentation  which  has  been 
used  and  adopted  on  occasion  of  former  vacancies;  And  as  to 
any  considerations  derived  from  general  expediency,  I  feel  myself 
restrained  from  entering  into  them,  because  there  appears  to  me 
to  be  an  analogy  of  sufficient  strength  and  certainty,  to  bring  the 
present  case  within  the  reach  of  acknowledged  principles  of  law, 
and  within  the  authority  of  various  decided  cases.  It  is  upon 
the  ground  of  this  analogy  which  exists  between  the  present  case 
and  those  principles  and  authorities,  that  I  feel  myself  bound  to 
[  *597  ]  concur  in  the  opinion  which  has  been  *expre8sed  by  the  majority 
of  his  Majesty's  Judges ;  thinking  it  a  safer  course  upon  this 
occasion,  as  I  find  has  been  the  opinion  of  other  Judges  from  the 
earliest  periods  of  the  law,  to  adhere  to  any  rule  which  can  be 
safely  inferred  from  the  cases,  rather  than  to  substitute  another, 
although  it  may  appear  upon  general  principles  more  reasonable 
and  more  just.  I  assume  it  to  be  settled  law,  admitting  of  no 
doubt  or  dispute,  and  not  requiring  to  be  supported  by  reference 
to  any  authorities,  that  where  an  advowson  presentative  is  vested 
in  any  person  in  his  natural  capacity,  either  in  fee  or  for  life,  and 
the  church  becomes  void,  and  the  owner  dies  after  such  avoidance 
without  making  any  appointment,  the  right  to  appoint  to  the 
vacant  turn  belongs  to  the  executor,  and  not  to  the  heir  or  to  the 
next  owner  of  the  advowson.     Indeed  so  clearly  is  this  principle 
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recognized,  that  all  the  books  concur  in  calling  this  vacant  turn    Mirehouse 

a  chattel  vested  in  the  testator,  (Pitz.  N.  B.  38,  P.,  84,  N. ;  4  Leon,     rknnbll. 

109).     In  the  case  in  Fitzherbert's  N.  B.  83,  P.,  it  is  stated,  "  If 

a  man  be  seised  in  fee,  in  gross,  or  in  fee  appendant  unto  a 

manor,   and  the  advowson  becomes  void,   and  he  dieth,  his 

executor  shall  present,  and  not  his  heir,  because  it  was  a  chattel 

vested  and  severed  from  the  manor."    If  the  chattel  is  severed 

from  the  manor  in  that  case,  why  may  it  not  be  considered  as 

severed  from  the  prebend  in  this  ?  and  if  once  severed,  it  is  difficult 

to  assign  any  legal  principle  upon  which  it  can  be  reunited. 

Unless  therefore  some  solid  ground  can  be  laid  down,  upon  which 

a  distinction  can  be  made  between  a  prebendary  seised  of  the 

advowson  in  right  of  his  prebend,  and  a  person  seised  in  his  own 

natural  right  of  a  manor  to  which  an  advowson  is  appendant, 

there  can  be  no  doubt  but  that  the  case  falls  within  the  general 

rule,  that  the  right  to  present  is  a  chattel  interest,  and  would  go 

to  his  personal  representative.     *It  will  be  advisable,  therefore,       [  •598  ] 

to  refer   to  some  of  the  cases  and  principles  which  carry  the 

analogy   more  closely  to  the  particular  question  now  under 

discussion.    In  Fitz.  N.  B.  84,  N.,  is  found  this  case,  *'If  a 

vicarage  happen  void,  and,  before  the  parson  present,  he  is  made 

a  Bishop,  &c.,  yet  he  shall  present  unto  this  vicarage,  because  a 

chattel  vested  in  him."     The  authority  referred  to  is  24  Edw.  III., 

26 ;  but  the  case,  which  is  not  to  be  found  in  the  Year  Book,  will 

be  found  inserted  nearly  in  the  same  words  in  Fitz.  Abr.  Quare 

Impedit,  22.     In  that  case,  as  in  the  present,  the  patron  was 

seised  in  jure  ecclesia ;    and  notwithstanding  he  ceased  to  be 

rector,   he  still  carried  with  him  in  his  natural  capacity  this 

chattel  interest,  the  right  of  appointing  to  the  vacancy.     In  that 

case  it  was  held  that  the  chattel  interest  which  had  once  vested 

in  him,  did  not  afterwards  reunite  with  the  corporation  sole,  the 

parson.     That  case  appears  to  me  to  be  a  direct  authority  upon 

the  present  question,  to  this  extent;  that  if  the  living  had  become 

void,  and  the  prebendary  had  vacated  the  prebend,  the  right  of 

appointment  would  have  belonged  to  him,  not  to  his  successor. 

If  so,  and  he  still  retained  the  right  to  appoint,  notwithstanding 

his  cesser  of  the  prebend,  on  what  principle  shall  his  death  be 

held  to  reunite  the  presentation  with  the  prebend  from  which  it 
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MiBEHousB  has  once  been  severed  ?  The  ease  in  2  BoIIe's  Abr.  846,  f.,  pi.  4, 
Rennell.  sinews  the  law  where  the  avoidance  of  a  vicarage  happens  after 
the  vacancy  of  the  rectory,  and  before  the  new  rector  is  appointed : 
'*  If  the  parson  has  the  right  to  present  to  the  vicarage,  yet  if  the 
vicarage  becomes  void  during  the  vacancy  of  the  parsonage,  the 
patron  of  the  parsonage  shall  present."  So  that,  although  the 
rector  be  in  the  nature  of  an  ecclesiastical  corporation  sole,  and 
although  the  rector  be  seised  of  this  right  of  presentation  jure 
I  •599  ]  *eccle8ia,  yet  it  shall  not  devolve  to  the  successor ;  but  if  it  happen 
before  the  vacancy,  the  former  rector  shall  still  appoint ;  if  during 
the  vacancy,  the  patron.  Both  which  cases  are  strong  to  shew 
there  is  no  indissoluble  union  between  the  right  of  presentation 
and  the  prebend  itself.  To  which  may  be  added  the  case  stated 
in  Pitz.  N.  B.  83,  P.,  "  That  if  a  Bishop  die,  seised  of  a  manor 
to  which  an  advowson  is  appendant,  and  the  advowson  happen 
void  before  his  death,  the  King  shall  present  unto  the  same,  by 
reason  of  the  temporalities,  and  not  the  Bishop's  executor."  The 
reason  is,  that  the  King  takes  the  temporalities  by  reason  of  his 
prerogative,  and  the  turn  being  once  vested  in  him,  cannot  be  got 
out  of  him  but  by  matter  of  record.  Now,  although  the  express 
point  adjudged  by  that  case  does  not  apply  here,  because  there  is 
no  prerogative  in  this  case;  yet  it  furnishes  an  observation 
which  appears  not  unimportant.  Pitzherbert  puts  this  case  in 
apposition  with  that  which  had  immediately  preceded  it, 
namely  the  case  in  which  he  has  stated,  "The  executor  shall 
present  and  not  the  heir,  because  it  was  a  chattel  vested  and 
severed  from  the  manor,"  &c.  He  then  puts  the  case  of  the 
Bishop,  and  the  inference  to  be  drawn  is,  that,  but  for  the 
prerogative,  the  executor  would  have  presented;  otherwise  he 
would  not  have  said,  the  King  shall  present,  and  not  the 
Bishop's  executor :  the  observation  would  have  been,  the  King 
shall  present,  and  not  the  successor.  If  this  is  a  just  inference, 
the  authority  of  the  case  last  referred  to  would  go  the  length 
of  deciding  the  present:  if  the  executor  of  the  Bishop  would 
be  entitled  to  present  to  the  turn  which  fell  vacant  in  the 
Bishop's  life,  and  which  belonged  to  the  Bishop  jure  ecclesia, 
had  not  the  prerogative  stepped  in  and  prevented  him ; 
it  would  follow  in  the  present  case,  where  no  such  prerogative 
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exists,  *that  the  executor  has  the  right  to  present  to  the  vacant    Mibehouse 
benefice.  Rknnbll. 

The  power  of  the  prebendary  to  grant  the  next  turn  to  a  [  '600  ] 
stranger  before  it  becomes  vacant,  affords  a  further  argument 
against  the  notion,  that  the  right  of  presentation  is  to  be 
considered  as  inseparably  annexed  to  the  prebendary  himself 
for  the  time  being,  on  the  ground  that  it  is  an  ecclesiastical 
trust  to  be  exercised  by  him  only  to  whom  the  presentation  has 
given  it.  Such  grants  are  of  very  frequent  occurrence  in  the  old 
Books  of  Entries  containing  pleadings  in  qtuire  impedit,  and  it  is 
impossible  to  conceive  they  should  be  found  there  unless  the 
practice  was  common,  or  that  they  could  have  been  put  upon  the 
record,  if  such  grants  were  against  law ;  inasmuch  as  the  plaintiff 
deriving  title  under  them,  would  only  be  shewing  the  insufficiency 
of  his  right  to  sue. 

Again,  the  universal  practice  of  grants  made  to  the  Archbishops 
by  Bishops  of  their  province,  of  those  rights  of  presentation  well 
known  by  the  name  of  options,  furnish  at  least  the  inference,  that 
though  the  right  to  present  comes  to  an  ecclesiastical  person  by 
virtue  of  his  ecclesiastical  character,  still  there  is  no  rule  of  law 
that  it  must  be  exercised  in  person,  but  the  law  allows  it  to  be 
transferred  to  another.  It  may  indeed  be  said,  that  this  is  not  a 
transfer  to  a  layman  or  a  stranger,  but  merely  to  an  ecclesiastic 
of  the  same  or  higher  dignity ;  and  therefore  the  ecclesiastical 
trust  may  be  presumed  not  to  be  violated  by  such  transfer  of  its 
execution.  Admit  it  to  be  so ;  still  how  can  we  reconcile  to  that 
principle,  the  right  which  the  Archbishop  has  to  devise  these 
options  to  any  one  he  chooses  to  select  ?  And  that  such  power 
exists,  appears  from  the  case  of  Potter  v.  Chapman  (i),  where  the 
only  question  before  Lord  Hardwicke  *is  made  upon  the  propriety  [  •60i  ] 
of  the  particular  appointment  by  the  trustees  under  the  Arch- 
bishop's will,  but  none  whatever  upon  the  right  of  the  testator 
to  bequeath  them  to  his  trustees.  If  then  the  Bishop  may  sever 
and  disannex  from  his  bishopric  a  right  of  presentation,  to  which 
he  becomes  entitled  jtire  episcopatus^  and  not  otherwise;  still 
further,  if  the  Archbishop  to  whom  the  grant  hath  been  made, 
may  bequeath  it  to  a  stranger  by  his  will,  or  what  is  an  identical 

(1)  Amb.  98. 
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MiREHousE  proposition,  if  it  would  devolve  upon  his  personal  representative 
rejwell.  in  case  he  had  made  no  such  bequest ;  it  will  surely  be  dangerous 
to  build  an  opinion  that  the  presentation  now  in  dispute  must 
belong  to  the  successor,  on  the  ground  that  it  is  of  an  ecclesiastical 
character,  in  the  nature  of  an  ecclesiastical  trust,  and  by  reason 
thereof  must  be  exercised  by  the  person  who  fills  the  prebendal 
stall,  and  by  him  only.  So  that  the  doctrine  laid  down  in  the 
Doctor  and  Student  would  appear  to  be  correct,  where  no  distinction 
whatever  is  introduced  between  presentations  made  by  laymen, 
or  presentations  made  by  ecclesiastical  corporations,  between 
advowsons  appendant  to  manors,  or  advowsons  appendant  to 
offices  of  the  Church,  but  it  is  laid  down  generally  thus  (see 
Dial.  2,  c.  26) :  ^*  It  is  holden  in  the  laws  of  the  realm  that  the 
right  of  presentment  to  a  church  is  a  temporal  inheritance,  and 
shall  descend  by  course  of  inheritance  from  heir  to  heir,  as  lands 
and  tenements  shall,  and  shall  be  taken  as  assets,  as  lands  and 
tenements  be."  And  again,  ''the  goods  of  spiritual  men  be 
temporal,  in  what  manner  soever  they  come  to  them,  and  must  be 
ordered  after  the  temporal  law,  as  the  goods  of  temporal  men  must 
be.'*  Now  if  the  vacant  turn  in  a  benefice  be  a  chattel  interest, 
as  the  authorities  above  referred  to  seem  abundantly  to  shew,  if 
it  passes  by  grant,  is  devisable  by  will,  or  in  case  of  no  bequest, 
[  *602  ]  ^goes  to  the  personal  representative,  then  indeed  is  the  passage 
above  cited  a  strong  proof  of  the  opinion  of  learned  men,  at  the 
early  period  when  that  book  was  written,  that  no  just  distinction 
can  be  taken  between  a  right  of  presentation  vesting  in  a 
spiritual  man,  by  whatever  means  it  may  come,  and  a  similar 
right  in  a  layman.  It  affords  a  further  argument  that  the  right 
to  present  to  the  vacant  living  cannot  devolve  upon  the  successor 
and  go  along  with  the  prebend,  that  a  prebendary  is  a  corporation 
sole ;  and  that  by  law,  a  corporation  sole  is  incapable,  except  by 
custom,  of  taking  in  succession  chattels  real  or  personal,  either 
in  possession  or  action.  (Co.  Litt.  9  a,  46  b ;  Hob.  64.)  If 
this  be  the  law,  how  can  this  vacant  turn,  once  severed  from  the 
prebend,  become  re-united,  or  descend  with  the  corporation  sole  ? 
That  such  would  be  the  case  as  to  some  of  the  profits  of  the 
prebendal  stall,  where  they  fell  due  in  the  lifetime  of  the 
predecessor,   appears  clear.    Bent  which   accrued  due  in  his 
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lifetime  would  go  to  his  executor:  for  the  stat.  28  Hen.  VIII.  c.  11,    Mirehousb 

gives  to  the  successor  the  rent  only  which  accrues  during  the     rennkll. 

vacancy ;  leaving  the  right  to  the  rent  due  in  the  predecessor's 

lifetime  where  it  then  stood,  that  is,  as  a  chose  in  action,  or  a 

personal  chattel,  which  would  go  to  the  personal  representative. 

But  it  is  very  difficult  to  draw  a  sound  distinction  between  rent 

which  has  fallen  due,  and  a  right  of  presentation  which  has 

attached  during  the  life  of  the  former  prebendary,  except  upon 

the  ground  that  the  one  is  a  right  of  a  temporal  nature,  the 

other  of  a  spiritual ;  and  whether  that  be  a  sound  distinction  or 

not,  I  must  leave  upon  the  reasons  and  authorities  which  I  have 

before  given.     The  case  of  the  donative,  cited  from  2  Wils.  Eep., 

does  indeed  furnish  some  inference  for  a  different  opinion  from 

that  which  I  have  formed ;  but  I  must  confess  myself  unable  to 

♦see  the  grounds  upon  which  that  judgment  proceeded,  in  so       [  *603  ] 

short  and  unsatisfactory  a  report,  with  such  a  degree  of  clearness 

as  to  place  it  in  competition  with  the  other  principles  to  which  I 

have  referred,  and  which  lead  my  mind  to  a  different  conclusion. 

I  have  therefore  felt  myself  bound,  by  the  analogy  to  be  drawn 

from  cases  decided  as  to  lay  advowsons,  to  adopt  the  opinion, 

that  the  right  of  presentation  in   this    case   belongs   to   the 

administratrix  of  the  late  prebendary.    I  must  admit  at  the 

same  time,  that  it  might  be  more  fitting  and  expedient  that  it 

should  devolve  upon  the  successor ;  but  I  am  not  asked  by  your 

Lordships  what  is  most  expedient,  but  what  the  law  at  present 

is,  upon  the  question  submitted  to  us. 

Lord  Lyndhubst:  1833, 

My  Lords,  I  move  for  your  Lordships'  judgment  in  the  case  ^^^'  ^^' 
of  Miretumse  v.  RenneU.  It  was  a  case  of  a  writ  of  error  from 
the  Court  of  King's  Bench;  that  Court  reversed  a  previous 
judgment  on  a  qvare  impedit  in  the  Court  of  Common  Pleas. 
When  the  case  came  here,  it  was  argued  with  great  ability  and 
learning  in  the  presence  of  the  Judges;  they  took  time  to 
consider  the  subject ;  there  was  ultimately  a  difference  of  opinion, 
BUL  of  them  pronounced  judgment  in  affirmance  of  the  judgment 
of  the  Court  of  King's  Bench,  and  two  of  them  were  of  an 
opposite  opinion.    I  have  to  move  your  Lordships,  that  the 
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MiREHousE  judgment  of  the  Court  of  King's  Bench  be  affirmed ;  not  on  the 
Rennbll.  ground  of  the  majority  of  the  Judges  being  of  opinion  in  favour 
of  that  judgment,  but  because  J.  think  it  is  a  sound  and  correct 
opinion.  It  is  not  necessary  on  this  occasion,  after  the  many 
discussions  the  subject  has  undergone,  and  after  the  correct 
reports  of  the  different  proceeilings  in  the  various  stages  of  the 
case,  to  enter  into  a  detailed  statement  of  these  proceedings: 
[  *604  ]  *I  shall  briefly  state  the  grounds  on  which  I  shall  move  that  the 
judgment  of  the  Court  of  King's  Bench  be  affirmed.  The  facts 
are  shortly  these :.  Mr.  Eennell  was  a  prebendary  of  Salisbury 
cathedral;  to  his  prebend  was  annexed  the  rectory,  or  the 
advowson  of  the  rectory,  of  the  parish  church  of  Welby,  in 
Lincolnshire.  The  incumbent  died  during  the  lifetime  of 
Mr.  Bennell,  and  before  Mr.  Bennell  had  appointed  a  successor 
he  himself  died.  The  question  is,  whether  the  right  of  presenting 
to  the  vacant  benefice  belongs  to  the  personal  representative  of 
Mr.  Bennell,  or  to  his  successor  in  the  prebend.  This  is  the 
question  for  consideration.  The  advowson  is  the  right  of 
presenting  to  the  benefice ;  it  is  an  incorporeal  right,  and  is 
subject  to  all  the  incidents  of  that  species  of  property ;  it  may 
be  granted  in  tail,  and  demised  for  life  or  for  a  term  of  years. 
These  different  interests  can  be  carved  out  of  the  fee.  As  long 
as  the  church  was  filled,  the  right  of  presentation  was  annexed 
to  the  advowson,  and  it  passed  with  it  into  whose  hands  soever 
the  advowson  passed;  the  grant  of  the  advowson  carried  the 
right  to  present.  This  continues  only  as  long  as  the  church  is 
filled  ;  if  the  church  is  vacant,  in  that  case  the  right  of  presenta- 
tion is  a  fruit  fallen,  a  pure  chattel ;  it  is  a  chose  in  action,  and 
severed  from  the  advowson.  The  right  of  presentation,  when  so 
severed,  passes  like  the  arrears  of  rent,  not  to  the  heir  (I  am  now 
considering  the  case  of  a  natural  person),  but,  according  to  all 
the  authorities,  to  the  personal  representatives  of  the  last  owner 
of  the  advowson.  If  the  advowson  is  granted  for  a  term,  and 
the  benefice  fall  vacant,  and  the  benefice  is  not  filled  up  when 
the  term  expires,  the  lessee  still  has  the  right  of  presentation,  on 
the  ground  of  its  being  severed  from  the  advowson.  If  a  wife  is 
entitled  to  an  advowson,  and  the  benefice  is  vacant,  and  she  dies 
[  *605  ]      before  presentation,   '''the  husband  has  the  right  to  present. 
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because  it  was  severed  from  the  advowson.     I  apprehend  that    mirbhoubs 
there  is  no  doubt  respetsting  this  principle  which  I  have  now     benkell. 
stated.     But  it  was  argued  at  the  Bar,  and  also  in  the  Court 
below,  on  the  authority  of  certain  cases  to  which  I  will  refer, 
that  in  reality  there  was  no  severance.     The  authorities  cited  on 
that  point  appeared  to  me  to  be  mere  exceptions  to  the  general 
rule,  or,  if  not,  they  tended  to  establish  exceptions.    There  was 
one  case,  of  a  tenant  in  capite  of  the  Grown,  who  held  a  manor 
to  which  an  advowson  was  annexed :  the  incumbent  died ;  the 
tenant  of   the  manor  died,  his  heir  not  of   age;  under  these 
circumstances  it  was  decided  that  the  right  to  present  did  not 
pass  to  the  personal  representatives,  but  belonged  to  the  Grown. 
It  appears  to  me  that  this  is  an  exception  to  the  general  rule,  and 
is  founded  in  the  prerogative  of  the  Grown ;  and  the  exception 
appeared  from  this,  that  if  it  had  applied  to  a  common  person, 
the  Court  would  not  have  decided  so,  but  would  have  held  that 
the  right  passed  to  the  personal  representative ;  and  it  also 
appeared,    for   another   reason,    that   it   was  founded  in    the 
prerogative  :  in  that  case  the  heir,  being  an  infant,  might,  when 
he  came  of  age,  sue  out  his  livery,  and  if  the  King  had  not 
already  presented,  then  he,  and  not  the  King,  would,  notwith- 
standing the  circumstances,  be  entitled  to  present ;  which  shews 
that  the  right  was  not  severed  from  the  advowson.    In  like 
manner,  if  the  party  entitled  to  the  advowson,  the  benefice  being 
vacant,  granted  the  advowson,  the  right  of  the  next  presentation 
did  not  pass,  because  of  the  severance  from  the  advowson.    There 
was  cited  another  case ;  it  was  that  of  a  Bishop  entitled  to  an 
advowson  in  right  of  his  bishoprick.     The  incumbent  dies,  and 
the  Bishop  dies  before  presentation  ;  the  *Crown  has  the  right       [  •eoe  ] 
to  present,  not  the  personal  representative  of  the  Bishop.    That 
is  another  of  those  cases  which  are  exceptions  to  the  general 
rule,  and  are  founded  on  the  prerogative  of  the  Grown.    There 
was  another  ease  of  this  description :  the  incumbent  died,  the 
patron  died  during  the  vacancy  of  the  benefice  ;  and  the  question 
was,   whether  the  personal  representative  of  the  patron  had 
the  next  presentation,  or  the  heir ;  which  question  was  decided 
in  favour  of  the  heir,  on  the  ground  that  the  heir's  title  was 
saperior.     These  are  the  cases  which  were  relied  on  for  the 
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MiEBHousE  purpose  of  combating  the  general  position  of  law,  that  on  the 
Bennell.  death  of  the  incumbent,  the  right  of  filling  the  church  was 
severed  from  the  advowson ;  and  the  case  is  made  out  in  respect 
of  a  natural  person.  The  next  question  then  is,  how  it  applies 
to  a  sole  corporation  ?  I  will  first  consider  it  disencumbered  of 
its  ecclesiastical  character.  A  prebendary  is  a  sole  corporation. 
What  is  the  difference  between  a  sole  corporation  and  a  single 
natural  person?  I  cannot  distinguish  the  case  of  a  sole 
corporation  from  that  of  a  natural  person.  What  would  be 
the  difiTerence  between  them  as  to  the  right  of  succession? 
Respecting  real  estate,  it  would  pass  to  the  heir,  or  the 
successor;  respecting  personal  estate,  (I  consider  it  as  an 
individual  right,)  it  would  pass,  as  in  the  case  of  a  natural 
person,  to  the  personal  representatives,  executors  or  adminis- 
trators. Arrears  of  rent,  relief,  and  all  fruits  of  this  description, 
which  are  severed  from  the  realty,  become  attached  to  the 
person,  and  pass  to  the  personal  representative  as  a  chattel 
interest,  and  which  cannot  attach  to  the  successor,  and  that  was 
decided  in  Coke.  If  so,  then  this  right  to  present  becomes  a 
chattel  passed  to  the  personal  representative,  and  could  not  go  to 
[  •607  ]  a  successor.  I  consider  the  case  as  clear  in  point  of  *law,  with 
reference  to  a  sole  corporation,  as  to  a  natural  person.  The 
doctrine  is  the  same  as  to  a  prebend.  A  prebend  implied  no 
cure  of  souls  attached  to  it.  It  was  unnecessary,  before  the 
Statute  of  Uniformity  (i),  that  a  prebendary  should  be  an  ecclesi- 
astic. Prebends  were  often  granted  to  laymen,  and  there  was  no 
alteration  made  by  the  Statute  of  Uniformity,  except  that  the 
office  was  to  be  filled  by  an  ecclesiastic :  it  made  no  difference 
because  it  was  so  filled.  It  was  not  because  it  was  held  by 
an  ecclesiastic  that  the  presentation  must  devolve  on  his  suc- 
cessor :  in  the  case  of  an  Archbishop's  option,  it  did  not  pass 
to  the  successor,  but  to  the  personal  representative.  The  case 
of  these  options  seems  to  me  to  furnish  a  strong  analogy  to 
the  present  case,  and  the  same  arguments  that  apply  here 
against  allowing  ecclesiastical  patronage  to  be  vested  in  any 
but  ecclesiastical  hands,  apply  with  equal  force  to  the  case  of 
Archbishops*  options:  yet  upon  the  mode  of  their  passing  no 
doubt  whatever  is  entertained. 

(1)  13  &  14  Car.  U.  c.  4. 
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It  was  said,  in  the  course  of  the  argument,  that  much  incon-  mibehousb 
venience  would  arise  from  this  decision,  and  that  if  carried  into  rbsnbll. 
effect,  the  personal  representative  might  be  a  female  or  a  mere 
tradesman,  who  would  thus  have  a  right  to  present  to  a  valuable 
and  important  living  or  benefice  of  this  description.  This  must 
be  the  case,  as  the  law  exists  at  present ;  but  your  Lordships 
must  not  allow  such  considerations  to  influence  your  judgments : 
you  must  decide  according  to  the  law,  even  though  the  law  is 
inconvenient.  You  must  not  suit  your  judgments  to  meet  the 
opinions  of  what  is  convenient ;  the  alteration,  if  any  is  necessary, 
must  come  from  the  Legislature.  On  these  grounds  and  on  this 
view  of  the  case,  I  humbly  submit  that  the  judgment  of  the 
C!ourt  of  King's  Bench  be  affirmed. 

Loan  Wynford  :  [  608  ] 

I  have  had  an  interview  with  Lord  Tenterden  on  the  subject 
of  this  case,  since  it  came  into  this  House,  and  that  noble  and 
learned  Lord  still  continues  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  was  right.  I  confess  that  my  opinion 
too  is  unchanged.  If  this  were  lay  patronage,  I  should  be  ready 
to  admit  that  the  right  of  presentation  was  severed,  that  it  was 
a  fruit  fallen,  and  ought  to  go  to  the  executor  or  administrator. 
But  in  my  opinion  there  is  a  wide  distinction  between  ecclesias- 
tical and  lay  patronage.  These  two  rights  of  patronage  are 
placed  on  perfectly  different  grounds ;  one  being,  as  Lord  Eenyon 
has  truly  said,  connected  with  an  interest,  while  it  is  impossible 
to  consider  the  other  in  the  same  view.  There  has  been  a  point 
put  in  the  Court  below,  which  to  me  seems  unanswerable.  It  is 
this,  that  in  this  case  the  lady  is  the  administratrix  of  the  lay 
property  of  her  deceased  husband,  but  not  of  the  possessions  of 
the  church  of  Salisbury.  The  patronage  now  under  discussion 
has  no  connection  with  the  person  of  the  individual  himself, 
except  so  far  as  he  stands  in  the  character  of  a  part  of  the 
church  in  whom  the  patronage  was  really  vested.  Lord  Coke 
says,  that  where  there  was  no  common  law,  nor  any  statute  nor 
custom  against  it,  the  ecclesiastical  law  would  prevail  (i).  Now 
that  was  the  case  here,  and  this  benefice  fallen  belongs  to  the 

(1)  1  Inst  344  a. 
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MiBEHouBE  church,  and  so  pertinet  ad  successorem.  I  ask  your  Lordships 
Rekkell.  whether  it  is  proper  that  patronage  of  this  sort  should  be  liable 
to  be  disposed  of  for  the  benefit  of  creditors?  In  the  present 
instance,  I  can  say  from  my  personal  knowledge  of  the  family, 
that  it  might  have  been  safely  left  to  the  disposition  of  the 
[  ^609  ]  administratrix ;  *but  when  your  Lordships  shall  decide  in  her 
favour,  that  decision  will  govern  other  cases  of  a  similar  nature 
when  the  advowson  may  fall  into  bad  hands,  and  the  interests 
of  the  church  may  be  made  to  suffer  materially.  Under  these 
circumstances,  I  think  it  would  be  better  if  your  Lordships  could 
give  the  advowson  to  the  successor ;  and  if  you  do  not  consider 
yourselves  bound  to  do  otherwise,  I  think  you  should  so  give  it. 
My  noble  and  learned  friend  has  alluded  to  the  case  of  Arch- 
bishops' options.  I  know  that  in  some  cases  in  the  courts  of 
equity,  these  options  have  been  treated  as  property,  and  trusts 
relating  to  them  have  been  recognized,  but  in  all  those  cases 
it  was  taken  for  granted  that  Archbishops'  options  were  legaL 
We  all  know  whence  these  options  are  said  to  have  come,  namely, 
from  the  Pope ;  but  the  first  recorded  instance  of  them  that  I  can 
find,  is  in  the  reign  of  Henry  YIII.,  at  a  time  when  the  papal 
power  in  this  country,  both  ordinary  and  extraordinary,  had 
been  overthrown.  The  first  instance  to  be  found  in  the  books 
of  the  assignment  to  the  Archbishop  of  a  particular  benefice, 
is  in  the  case  of  Archbishop  Cranmer.  I  have  good  reason, 
therefore,  for  doubting,  whether  they  can  be  said  to  be 
established  here  by  common  law,  and  I  hope  sincerely  that 
these  options  may  soon  be  brought  before  this  House,  and  that 
the  law  respecting  them  may  be  settled  by  Act  of  Parliament. 
I  am  bound,  however,  to  say  that  Archbishop  Cranmer,  by  the 
use  he  made  of  these  options,  almost  justified  the  creation  of 
them,  for  in  every  instance  he  handed  them  over  to  the  successor. 
I  shall  not  oppose  the  motion  of  my  noble  and  learned  friend, 
although  I  must  say,  that  notwithstanding  the  great  respect  I 
entertain  for  the  six  learned  Judges  who  have  delivered  their 
[  *6io  ]  opinions  in  favour  of  the  claim  of  the  ^administratrix,  I  cannot 
help  thinking,  that  able  as  they  are,  their  opinions  on  this 
question  are  erroneous.  I  repeat,  that  I  trust  an  Act  of 
Parliament  will  soon  set  this  matter  right;    and  with  that 
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observation  I  shall  consent  to  the  judgment  which  has  been    Mibehousb 
moved  by  my  noble  and  learned  friend. 


V. 

Renkbll. 


The  judgment  of  the  Court  of  King's  Bench  was 
accordingly  affirmed. 


Appeal  fbom  the  Court  of  Chancery. 
NICOL  V.  VAUGHAN. 

(1  Clark  &  Finnelly,  495—526 ;  S.  C.  7  Bligh  (N.  S.)  395.) 

[See  the  reports  of  two  previous  appeals  in  this  case,  one 
taken  from  5  Bligh  (N.  S.)  505,  the  other  from  1  CI.  &  Fin.  49, 
reported  together  in  35  B.  B.,  at  pp.  60  and  67,  and  followed 
by  a  short  report  of  this  appeal.     See  35  B.  B.,  p.  75.] 


1833. 
Junt  17, 18. 
Augnst  27. 


Appeal  from  the  Court  of  Chancery. 
LOGAN  V.  WIENHOLT. 

(1  Clark  &  Finnelly,  611—635;  S.  C.  7  Bligh  (N.  S.)  1.) 

A.,  in  consideration  of  the  intended  marriage  of  his  niece,  entered  into 
a  bond,  with  a  penalty  conditioned  to  give  by  will  or  otherwise,  unto  or 
in  trust  for  her  or  the  issue  of  the  intended  marriage,  so  much  in  money, 
or  in  Taluable  effects,  as  he  should  by  his  will  give  or  bequeath  to  any 
one  of  his  next  of  kin,  or  to  any  other  person  whomsoeyer :  Held,  that 
this  condition  was  not  to  be  satisfied  by  the  penalty,  but  must  be  speci- 
fically performed.  All  voluntary  assignments  and  transfers  of  personal 
property,  and  all  conveyances  of  real  estate  purchased  subsequently  to 
the  date  of  the  bond,  in  which  real  estate  or  personal  property  the  obligor 
retained  a  life  interest,  were  declared  to  be  in  the  nature  of  testamentary 
dispositions,  to  be  considered  in  equity,  for  the  purpose  of  giving  effect 
to  the  true  intent  of  the  agreement  in  the  bond,  as  if  the  said  estates 
had  been  given  or  devised  by  the  obHgor's  will.  The  persons  entitled  to 
the  benefit  of  the  bond  were  declared  to  be  specialty  creditors  upon  the 
obligor's  estate,  for  satisfaction  of  their  claims  under  the  bond. 

The  respondent,  Mary  Wienholt,  filed  her  bill  in  the  Court  of 
Chancery,  in  the  month  of  April,  1818,  against  the  appellants 
and  others,  stating,  amongst  other  things,  that  in  the  year  1772 
a  marriage  was  agreed  on  between  John  Wienholt,  of  St.  Helen's, 
London,  merchant,  and  Sarah  Jopson,  of  Cannon  Street,  London, 
spinster,  both  since  deceased ;  and  that  the  said  Sarah  Jopson 
was  the  niece  of  Daniel  Birkett  the  elder,  also  since  deceased ; 
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Logan  and  that,  in  consideration  of  the  intended  marriage,  the  said 
WiENHOLT.  I^aniel  Birkett  agreed  to  secure  to  her  and  the  issue  of  the 
marriage,  if  Sarah  Jopson  or  any  issue  of  that  marriage  should 
survive  him,  the  sum  of  1,0002.,  in  case  he  should  leave  a  wife 
or  any  lawful  issue;  and  in  case  he  should  die  unmarried  or 
[  •612  ]  without  lawful  issue,  then  the  *sum  of  2,000i.,  and  such  further 
share  of  his  property  as  should  be  equal  to  the  largest  devise  or 
bequest  that  he  should  make  to  his  next  of  kin  or  any  other 
person.  And  the  said  agreement  was  reduced  into  writing,  and 
prepared  in  the  form  of  a  condition  to  a  bond,  and  such  bond 
was  executed  on  the  8th  April,  1772,  and  thereby  the  said 
Daniel  Birkett  bound  himself,  his  heirs,  executors  and  adminis- 
trators, in  the  penal  sum  of  4,O0OZ.,  for  the  due  performance  of 
the  agreement  contained  in  the  condition  of  the  said  bond.  That 
condition — after  reciting  the  marriage  agreed  on,  and  that  Daniel 
Birkett  approved  of  the  same,  and  in  consideration  thereof  and 
of  his  natural  love  and  affection  for  his  niece,  had  determined 
to  make  provision  for  her  and  for  the  issue  of  the  intended 
marriage, — was  declared  to  be,  "that  if  the  said  intended 
marriage  should  take  effect,  and  the  said  Sarah  or  any  issue 
of  the  said  intended  marriage  should  survive  the  obligor,  the 
heirs,  executors  and  administrators  of  the  obligor  should  in  that 
case,  and  also  in  case  the  obligor  should  happen  to  die  unmarried 
and  without  any  lawful  issue,  well  and  truly  pay  or  cause  to  be 
paid  unto  Thomas  Norman  and  John  Greaves,  their  executors 
or  administrators,  the  full  sum  of  2,000Z.  of  lawful  money  of 
Great  Britain,  within  the  space  of  12  calendar  months  next 
after  the  decease  of  him,  the  obligor;  but  in  case  the  obligor 
should  happen  to  depart  this  life,  leaving  a  wife,  or  any  lawful 
issue  by  him  begotten,  living  at  his  decease,  then  the  sum  of 
1,000Z.  only;  the  said  2,000Z.  or  1,000Z.,  as  the  case  might 
happen,  to  be  paid  to  the  said  Thomas  Norman  and  John 
Greaves,  their  executors  or  administrators,  within  12  calendar 
months  next  after  the  decease  of  the  obligor,  to  be  by  them,  their 
executors  or  administrators,  applied  upon  the  trusts  following, 
[  *613  ]  (that  is  *to  say)  :  that  the  said  Thomas  Norman  and  John 
Greaves,  or  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  should  lay  out  the  said  sum  of  2,000Z. 
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or  1,000Z.,  as  the  case  should  happen  to  be,  in  some  of  the  public  Logan 
stocks  or  government  securities,  in  trust  for  the  said  Sarah,  and  wibsholt. 
to  permit  and  suflfer  the  said  Sarah  or  her  assigns,  notwith- 
standing her  coverture,  to  receive  and  take  to  her  own  separate 
use,  exclusive  of  her  said  intended  husband,  or  any  husband  she 
might  thereafter  marry,  the  yearly  interest,  dividends,  and 
proceeds  thereof,  from  time  to  time  during  the  term  of  her 
natural  life;  and  from  and  after  her  decease,  in  trust  for  the 
issue  of  the  said  intended  marriage,  if  any  should  be  living  at 
the  decease  of  the  said  Sarah,  equally  to  be  divided  between 
them,  share  and  share  alike,  if  more  than  one,  at  their  respective 
ages  of  21  years ;  and  if  but  one,  then  the  whole  to  such  only 
child,  at  his  or  her  said  age  of  21  years,  with  benefit  of  survivor- 
ship in  case  any  or  either  of  such  issue  should  happen  to  die 
under  the  said  age ;  and  the  interest  or  dividends  thereof  to  be 
paid  and  applied  in  and  towards  their  respective  maintenance 
and  education :  "  (with  a  power  of  appointment  to  the  said  Sarah 
over  the  said  trust-fund,  in  case  she  survived  the  obligor  and 
died  without  issue  of  the  said  marriage,  or  having  issue,  but  such 
issue  dying  under  the  age  of  21 ;  and  in  default  of  such  appoint- 
ment, the  said  trust-fund  was  to  go  to  John  Wienholt,  the 
intended  husband.)  "  And  also  if  the  said  intended  marriage 
should  take  effect,  and  the  said  Sarah,  or  any  issue  thereof, 
should  happen  to  be  living  at  the  time  of  the  death  of  the 
obligor,  and  the  obligor  should  happen  to  die  unmarried  and 
without  issue,  he  the  obligor  should,  exclusive  of  the  above- 
mentioned  provisions,  either  *by  his  last  will  and  testament  give  [  •6i4  ] 
and  bequeath,  or  by  some  other  ways  or  means  give  or  leave, 
unto  or  in  trust  for  the  said  Sarah,  or  the  issue  of  the  said 
intended  marriage,  so  much  in  money  or  in  valuable  effects  as 
he  should  by  such  will  give  or  bequeath  to  any  one  of  his  next 
of  kin,  or  nearest  relations,  or  to  any  other  person  or  persons 
whomsoever,  to  be  paid  within  12  calendar  months  next  after 
the  decease  of  the  obligor;  or  in  case  the  said  obligor  should 
make  no  such  bequest  in  such  will  to  or  in  trust  for  the  said  Sarah, 
or  the  issue  of  the  said  intended  marriage,  or  if  such  bequest 
should  fall  short  of  the  greatest  bequest  in  such  will  to  any  one 
of  his,  the  obligor's,  next  of  kin,  or  any  other  person  whomsoever, 
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LooAur  then  if  the  executors  or  administratorB  of  the  obligor  should 
WiEiTHGLT.  within  12  calendar  months  next  after  the  decease  of  him,  the 
obligor,  pay  or  deliver  over  to  the  said  Thomas  Norman  and 
John  Greaves,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  such  bequest,  or  make  good  any 
deficiency  that  the  same  shall  fall  short  of  as  aforesaid,  in  trust 
for  the  said  Sarah  and  the  issue  of  the  said  intended  marriage, 
in  manner  as  before  mentioned  respecting  the  said  2,0002.,  or 
l,000i.,  then  the  above-written  obligation  to  be  void  and  of  none 
effect,  otherwise  to  be  and  remain  in  full  force  and  virtue." 

The  bill  further  stated,  that  shortly  after  the  date  of  the  said 
bond,  the  said  marriage  was  duly  had  and  solemnized;  and 
there  were  issue  of  the  said  marriage  several  children,  of  whom 
the  plaintiff  and  J.  B.  Wienholt  were  the  only  survivors  living 
at  the  death  of  the  said  Sarah  their  mother,  who  had  attained 
their  respective  ages  of  21,  and  that  the  said  Sarah  and  John 
Wienholt  died  in  the  lifetime  of  the  obligor.     The  bill,  after 

[  •CIS  ]  *describing  the  several  interests  possessed  or  represented  by 
some  of  the  parties,  defendants  thereto,  further  stated,  that  the 
obligor,  after  the  date  of  the  said  bond,  had  a  natural  daughter, 
(the  appellant  Sarah  Logan,)  who  in  the  year  1795  intermarried 
with  Daniel  Birkett  the  younger,  nephew  of  the  obligor,  and  that 
the  obligor,  through  the  influence  of  the  said  Daniel  Birkett  the 
younger,  and  his  wife,  became  desirous  of  avoiding  the  effect 
of  the  said  bond,  and  of  depriving  the  said  Sarah  Wienholt  and 
her  family  of  the  benefit  to  which  they  might  be  entitled  imder 
the  same,  or  of  diminishing  such  benefit;  and  the  obligor,  and 
Daniel  Birkett  the  younger,  and  the  appellant  Sarah  his  wife, 
at  many  different  times  took  the  advice  of  counsel  as  to  the  most 
effectual  method  of  accomplishing  this  object,  and  consulted  and 
employed  several  different  solicitors  for  that  purpose;  and  that, 
in  pursuance  of  the  suggestions  contained  in  the  opinions  so 
taken,  or  some  of  them,  and  with  a  view  of  defeating  the  opera- 
tion of  the  bond,  D.  Birkett  the  elder  invested  large  sums  of 
money,  in  the  whole  above  100,000Z.,  in  the  purchase  of  real 
estates,  for  the  purpose  of  withdrawing  the  property  so  invested 
from  the  effect  of  the  said  bond  and  agreement ;  and  that  of  such 
estates  some  were  conveyed  originally  to  himself  for  life,  with 
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remainder  to  Birkett  the  younger,  and  Sarah  his  wife,  or  one       Looan 
of  them;  and  others  were  originally  conveyed  to  Birkett  the    wibwholt. 
obligor  in  fee,  and  were  afterwards  settled  by  him  to  the  use 
of  himself  for  life,  with  remainder  to  Birkett  the  younger,  and 
Sarah  his  wife,  or  one  of  them ;  and  that  all  such  conveyances 
were  made  for  the  purpose  of  defeating  the  effect  of  the  said  bond. 

And  the  bill  further  stated,  that  Daniel  Birkett  the  elder  was 
possessed  of  leasehold  houses  in  different  counties,  that  he 
assigned  the  same  at  different  times  to  various  persons  upon 
trusts  for  the  benefit  of  himself  *for  life,  and  after  his  death  in  r  •eie  ] 
trust  for  Daniel  Birkett  his  nephew,  and  Sarah  his  wife,  or  one 
of  them,  absolutely ;  and  that  such  assignments  were  made  solely 
or  principally  with  the  view  of  diminishing  the  amount  of  the 
personal  property  of  which  Birkett  the  elder  should  appear 
to  be  possessed  at  the  time  of  his  death;  and  that  amongst 
several  other  conveyances  and  assignments  of  real  and  personal 
estate  so  made  by  Birkett  the  elder,  was  a  voluntary  settle- 
ment of  certain  freehold  lands  at  Hadley,  in  the  county  of 
Hertford,  and  Enfield,  in  the  county  of  Middlesex,  in  favour  of 
the  nephew  and  wife,  reserving  a  life  interest  to  the  settlor,  and 
the  reversion  in  fee  in  default  of  appointment.  There  was  also 
by  the  same  deed  an  assignment  of  an  unexpired  term  of  a  house 
in  Queen  Square,  subject  to  a  rent  of  182.  10a.,  upon  the  same 
trusts  as  were  thereinbefore  declared  as  to  the  said  freehold 
estates;  and  by  an  indenture  of  the  same  date,  and  likewise 
without  any  consideration,  certain  freehold  estates,  situate  in 
Cheddiston  and  Linsted,  in  the  county  of  Suffolk,  were  conveyed 
to  trustees  for  the  nephew's  family,  with  a  life  interest  reserved 
to  the  settlor.  There  was  also  a  further  voluntary  settlement, 
dated  on  the  Slst  March,  1814,  of  certain  other  freehold  estates 
in  Asfield  Thorp,  St.  Peter's,  Westhall,  Brampton,  Ghiddeston, 
Linsted  Parva  and  Metfield,  in  the  county  of  Suffolk,  in  favour 
of  the  nephew's  family,  with  a  like  reservation  as  in  the  former 
eases :  and  there  was  another  voluntary  settlement  of  the  same 
kind,  dated  Slst  March,  1814,  with  a  like  reservation  in  favour 
of  the  settlor. 

The  bill  further  stated,  that  Daniel  Birkett  the  elder  assigned 
securities  for  money,  in  favour  of  Daniel  Birkett  the  nephew  and 
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LoGAK       his  wife,  without  consideration,  and  that  amongst  such  assign- 

WiKKHOLT.    Clients  was  one  dated  in  March,  1811,  of  a  bond  for  16,000Z.,  to 

Daniel  Birkett  the  nephew;  that  no  notice  of  the  assignment 

[  *6i7  ]  was  *given  to  the  obligors,  and  the  assignor  received  the  divi- 
dends to  the  time  of  his  death  :  That  the  settlements  were  made 
on  the  understanding  that  Daniel  Birkett  the  elder  should,  not- 
withstanding, have  the  power  of  disposition  over  the  property, 
and  that  the  nephew  and  his  wife  should  re-convey  and  re-assign 
as  he  should  appoint :  That  Daniel  Birkett  the  elder  transferred 
large  sums  of  stock  to  Daniel  Birkett  the  nephew,  and  Sarah  his 
wife,  on  condition  that  he  should  receive  the  dividends  during 
his  life ;  that  a  deed  to  that  effect  was  prepared ;  that  he  went 
into  the  City  to  make  the  transfer,  but  changed  his  mind  ;  that 
afterwards  he  consented  to  make  such  transfer,  on  the  impor- 
tunity of  Daniel  Birkett  the  nephew,  and  his  wife,  and  did 
transfer  sums  of  20,000i.  Navy  five  per  cent.  Annuities,  and 
37,000i.  Three  per  cent.  Consols,  into  the  names  of  Daniel  Birkett 
the  nephew,  and  wife,  in  order  to  evade  the  bond,  and  on  condition 
that  he  should  receive  the  dividends  for  life.  That  in  the  same 
manner  he  made  an  assignment  of  a  mortgage  for  2,000Z.  for  the 
benefit  of  Mrs.  Birkett,  but  reserving  a  life  interest  to  himself ; 
and  that  by  his  will,  dated  81st  March,  1814,  he  gave  to  trustees 
as  follows:  "all  my  household  goods,  furniture  and  fixtures, 
plate,  linen,  books,  pictures,  wearing  apparel,  watches,  trinkets, 
china,  glass,  wines,  liquors,  provisions,  and  other  effects,  in  and 
about  or  belonging  to  my  dwelling-house  in  Hatton  Garden 
aforesaid,  and  Hadley,  in  the  county  of  Middlesex,  and  also  my 
carriage,  and  everything  belonging  thereto,  in  trust  for  the  sole 
and  separate  use  of  Sarah  Birkett,  the  wife  of  my  nephew, 
Daniel  Birkett,  and  to  assign  and  dispose  of  the  same  as  she, 
notwithstanding  her  coverture,  and  as  if  she  were  a  fenie  8ole, 
shall  direct  or  appoint ;  and  I  give  to  the  same  trustees  the  sum 

[  •eis  ]  of  2,500Z.  sterling,  upon  the  like  trusts,  for  the  *separate  use 
of  the  said  Sarah  Birkett.  I  give  to  my  said  nephew,  Daniel 
Birkett,  the  like  sum  of  2,500Z.  for  his  own  use.  I  give  to  my 
said  trustees  the  sum  of  20,000Z.  sterling,  which  I  direct  shall  be 
laid  out  by  my  said  trustees  in  the  parliamentary  stocks  or  public 
funds  of  Great  Britain,  or  at  interest  upon  government  or  real 
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securities,  to  be  varied  from  time  [to  time]  (i)  as  to  my  said  trustees        Logan 

or  trustee  for  the  time  being  shall  seem  meet ;  and  I  declare  that    wi£nholt. 

they  shall  stand  possessed  of  the  said  sum  of  20,000Z.,  and  the 

stocks,  funds  and  securities  in  which  the  same  shall  be  invested, 

and  the  interest,  dividends  and  annual  produce  thereof,  in  trust 

for  the  four  daughters  of  my  said  nephew,  Daniel  Birkett.*'    He 

then  made  certain  provisions  with  regard  to  the  division  of  this 

money  amongst  the  daughters  of  his  nephew,  and  then  proceeded 

in  the  following  manner  :  "And  I  give  to  John  Birkett  Wienholt 

and  Mary  Wienholt,  the  two  children  of  my  late  niece,  Sarah 

Wienholt,  the  sum  of  6,000i.  sterling,  to   be  equally  divided 

between  them :  and  I  declare  the  same  to  be  in  full  satisfaction 

of  all  claims  under  my  bond,  bearing  date  on  or  about  the  8th 

day  of  April,  1772;  and  in  case  they  or  either  of  them  shall 

refuse,  upon  the  request  of  my  executor,  to  execute  an  effectual 

release  of    the  said  bond,   then  I  revoke  the  last-mentioned 

bequest  of  6,000Z."    The  testator,  after  divers  other  bequests  to 

servants  and  others,  gave,  devised  and  bequeathed  all  the  residue 

and  remainder  of  his  estate  and  effects  to  his  said  nephew,  Daniel 

Birkett,  his  heirs,  executors,  administrators  and  assigns,  for  ever, 

to  and  for  his  and  their  own  use  and  benefit  absolutely,  and 

appointed  him  sole  executor  of  his  said  will. 

The  bill  further  stated  that  the  obligor  made  a  codicil  to  his 
will,  making  an  alteration  in  one  of  his  legacies,  but  without 
otherwise  revoking  or  altering  the  *same,  and  died  on  the  8th  [  *^i^  1 
of  March,  1817,  unmarried;  and  that  Daniel  Birkett  the  younger 
duly  proved  the  said  will  and  codicil,  and  by  virtue  of  the  probate 
thereof  possessed  himself  of  the  personal  estate  of  the  testator  to  a 
very  large  amount,  which  after  payment  of  debts,  &c.  gave  a  clear 
surplus  of  personal  estate  to  the  amount  of  20,000{.  and  upwards, 
independently  of  the  personal  property  assigned  and  transferred 
by  him  in  his  lifetime  as  aforesaid ;  and  the  said  testator's  estates, 
including  such  property  and  the  value  of  the  real  estates  settled 
and  conveyed  as  aforesaid,  exceeded  200,000{. ;  and  the  respondents 
claimed  by  virtue  of  the  bond,  and  in  the  events  that  happened, 
to  have  paid  to  them,  out  of  the  testator's  personal  estate,  the  sum 

(1)  [These  words,  omitted  in  Clark  &  Finnelly's  report,  are  supplied  from. 
7  BU.  N.  S.] 
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Logan       of  2,000!.,  and  also  such  farther  sum  as  would  equal  the  largest 
WiKNHOLT.    amount  of  property  given  by  the  said  testator's  will,  or  by  the 
said  dispositions  in  his  lifetime,  to  take  effect  in  possession  after 
his  death,  whether  the  same  were  of  real  or  personal  property. 

The  bill  then  charged  that  the  property  which  passed  by  the 
residuary  clause  in  the  said  testator's  will  was  very  large,  and 
was  a  legacy  or  bequest  within  the  meaning  of  the  agreement  set 
forth  in  the  said  bond,  and  that  the  several  gifts  made  by  the 
testator  in  his  lifetime  to  take  effect  in  possession  after  his  death, 
whether  of  real  or  personal  property,  were  testamentary  disposi- 
tions within  the  meaning  of  the  said  bond  and  agreement ;  and 
that  the  real  estate  was  within  the  meaning  and  intention 
thereof,  or  if  not,  that  the  said  personal  property  being  invested 
in  real  estate  for  the  purpose  of  taking  it  out  of  the  effect  of  the 
said  bond  and  agreement,  such  investment  was  a  fraud  upon  the 
bond,  and  the  said  real  estates  ought  either  to  be  considered 
personal  estate  as  against  the  parties  claiming  under  the  said 
bond  and  agreement,  or  as  a  security  for  the  amount  of  the 
[  •620  ]  personalty  invested  in  the  purchase  *thereof .  And  that  the 
conveyances,  settlements,  transfers  and  assignments  were  made 
without  any  consideration,  as  mere  gifts,  and  the  testator 
reserved  a  life  interest  in  all  the  property  so  conveyed  and 
transferred,  and  also  a  power  of  disposition  over  the  same,  or 
if  not,  at  least  that  he  reserved  a  life  interest  therein,  and  that 
the  gifts  were  only  reversionary,  and  not  to  take  effect  in  posses- 
sion and  enjoyment  till  after  the  death  of  the  said  testator  ;  and 
that  all  such  conveyances,  settlements,  assignments  and  transfers, 
were  void  as  against  the  respondent  Mary  Wienholt,  and  all 
persons  claiming  under  the  said  bond. 

And  the  bill  prayed  that  Mary  Wienholt  might  be  declared 
entitled  to  have  the  agreement  contained  in  the  condition  of  the 
said  bond  specifically  performed,  and  that  an  account  might  be 
taken  of  the  real  and  personal  property  of  the  said  Daniel 
Birkett  the  elder,  conveyed,  settled  or  transferred  by  him, 
without  consideration,  to  or  in  trust  for  the  said  Daniel  Birkett 
the  younger,  and  Sarah  his  wife,  or  either  of  them,  or  their  or 
either  of  their  issue,  or  in  any  manner  for  their  benefit,  subject 
to  any  trust  for,  or  power  or  interest  reserved  to  the  said  testator, 
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either  absolutely  or  for  the  term  of  his  life,  and  that  all  such  Looak 
conveyanceB,  settlements  and  transfers  might  be  declared  fraudu-  wienholt. 
lent  as  against  .the  respondents,  and  subject  to  the  agreement ; 
and  that  an  account  might  be  taken  of  the  general  personal 
estate  of  the  said  testator,  and  of  his  debts,  funeral  and  testa- 
mentary expenses  and  legacies,  and  that  the  same  might  be 
applied  in  a  due  course  of  administration,  and  that  an  aocount 
might  be  taken  in  like  manner  of  all  the  said  real  and  personal 
estates  so  conveyed,  settled  and  transferred  as  aforesaid,  and  the 
rents,  profits  and  produce  thereof,  and  the  proceeds  of  the  sales 
thereof ;  and  that  the  value  of  the  property  to  which  the  respon- 
dent Mary  Wienholt  was  entitled  *under  the  said  agreement,  and  [  '621  ] 
the  value  of  what  she  was  entitled  to  under  the  said  will,  might 
be  ascertained,  and  that  she  might  be  allowed  to  take  the  6,0002. 
bequeathed  by  the  will,  or  the  benefit  secured  by  the  bond, 
according  as  either  should  appear  most  beneficial  for  her. 

D.  Birkett  the  younger  died  before  putting  in  an  answer  to  the 
bill,  and  appointed  his  wife,  Sarah,  (now  Sarah  Logan  the  appel- 
lant,) and  J.  Quilter,  executor  and  executrix  of  his  will,  and  they 
proved  the  same,  and  put  in  a  joint  and  several  answer  to  the 
said  bill,  and  therein  admitted  that  the  transfers  of  stock  were 
voluntary,  as  well  as  the  assignment  of  the  bond  debt,  but  denied 
that  there  was  any  trust  in  favour  of  testator  in  the  stock  or  in 
the  bond  debt,  and  also  denied  that  the  testator  retained  any 
interest  therein,  and  insisted  that  the  annuities  and  bond  debt 
ought  not  to  be  estimated  as  part  of  the  testator's  personal  estate 
at  the  time  of  his  death,  but  that  the  same  must  be  considered  as 
effectually  given  away  and  disposed  of  by  the  said  testator  in  his 
lifetime,  in  manner  aforesaid ;  and  they  denied  that  to  their 
knowledge  or  belief  any  part  or  parts  of  the  said  testator's 
personal  estate  were  or  was  assigned  or  transferred  to  the  said 
Daniel  Birkett  the  younger  and  defendant  Sarah  Birkett,  or  to 
either  of  them,  subject  to  any  trust  in  favour  of  the  said  testator. 

The  separate  answer  of  the  appellant  Sarah  Logan,  put  in 
afterwards  to  the  amended  bill,  denied  that  the  bond  for  16,0002. 
was  subject  to  the  disposition  of  the  testator,  or  that  he  had  any 
interest  therein ;  but  admitted  the  testator  was  to  receive  the 
interest  during  his  life,  and  that  Daniel  Birkett  the  nephew 
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LooAN       executed  a  counter  bond  for  payment  of  such  interest ;  and  that 
WiENHOLT.    appellant  believed  that  obligors  had  notice  of  the  assignment ; 

[  *622  ]  and  that  it  was  the  intention  of  the  ^parties  that  D.  Birkett  the 
elder  should  receive  the  dividends  of  the  stock  during  his  life. 
And  the  appellant  admitted  it  to  be  true,  that  some  time  before 
the  transfer  was  made,  the  testator  had  agreed  to  make  such 
transfer  to  her  or  her  husband,  or  both,  but  she  denied  that  to 
her  knowledge  and  belief  the  same  was  done  upon  the  impor- 
tunity of  herself  or  her  husband ;  and  she  admitted  that  the  said 
testator  did  agree  to  make  and  did  make  such  transfer,  for  the 
purpose  of  diminishing  the  amount  of  his  property  which  was  to 
pass  by  his  will,  but  she  denied  that  it  was  to  evade  or  defeat  the 
agreement  in  the  said  bill  mentioned ;  and  she  denied  also  that 
the  said  testator  consented  to  make  such  transfers,  or  any  of 
them,  upon  any  written  declaration  of  trust  or  agreement  being 
made,  or  under  any  verbal  promise  by  D.  Birkett  the  younger, 
or  the  appellant,  or  either  of  them,  that  such  stock  should  be 
re-transferred  to  him  the  said  testator,  whenever  he  should  call 
for  the  same,  although  she  admitted  it  was  understood  and  agreed 
that  the  dividends  of  such  stocks  or  funds  should  be  paid  to  him 
the  said  testator  :  That  Daniel  Birkett  the  elder  intended  to  pre- 
vent the  respondents  taking  anything  more  than  was  bequeathed 
to  them,  and  that  he  disposed  of  the  bulk  of  his  property  in 
his  lifetime,  so  as  to  prevent  his  will  operating  thereon. 

The  appellant  admitted  the  assignments  of  leaseholds,  and 
that  they  were  made  that  the  property  might  not  be  subject  to- 
his  will ;  she  admitted  also  the  assignment  of  the  bond  debt  of 
16,0002.,  and  of  a  mortgage  debt  of  2,0002.,  and  also  a  mortgage 
for  1,6232.  17s.  2rf.  on  St.  Mary  Hill  estate,  in  the  island  of 
Tobago,  which  by  his  private  cash-book  he  appeared  to  have 
given  to  his  nephew  in  1808 ;  and  that  such  assignments  were 
made  without  valuable  consideration.     The  appellant  referred  to 

[  '628  ]  entries  in  the  private  cash-book  of  Daniel  Birkett  the  *elder,  to- 
shew  that  these  had  been  regularly  entered,  but  admitted  that, 
notwithstanding  the  transfer,  Daniel  Birkett  the  elder  received 
the  interest  of  the  bond  debt  to  the  time  of  his  death.  She 
denied,  however,  that  it  was  agreed  the  testator  should  have  the 
power  of  disposing  of  the  property  settled  or  assigned,  or  that 
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there  was  any  secret  trust  as  to  that  property,  except  as  appears  Logan 
by  the  conveyances  and  assignments.  She  admitted  the  transfer  wiekholt. 
of  20,000Z.  Navy  Five  per  Cents,  and  87,000Z.  Three  per  Cents,  into 
the  names  of  Daniel  Birkett  the  nephew,  and  Sarah  his  wife,  and 
that  sach  transfer  was  without  valuable  consideration  ;  and  that 
it  was  intended  to  pay  the  dividends  to  the  testator  for  life,  but 
that  he  died  before  the  dividends  became  due;  and  that  he 
reserved  to  himself  no  power  of  disposition  over  the  stock,  and 
did  not  mean  the  stock  to  be  subject  to  his  will. 

The  appellant,  on  her  marriage  with  Mr.  Logan,  her  second 
husband,  conveyed  and  assigned  all  her  real  and  personal 
estate  to  trustees,  for  her  separate  use ;  and  these  trustees  and 
Mr.  Logan  were  made  parties  to  the  suit,  by  supplemental  bill. 

The  cause  came  on  to  be  heard  before  the  Lord  Chancellor, 
who  by  his  decree  dated  on  the  81st  of  May,  1825,  declared, 
that  the  condition  of  the  said  bond  contained  an  agreement 
which  ought  to  be  specifically  executed  by  the  Court,  according 
to  the  true  intent  and  meaning  thereof,  and  that  the  parties 
intended  to  be  benefitted  thereby  were  not  bound  to  accept  the 
penalty  of  the  said  bond,  or  the  legacy  given  by  the  said 
testator's  will,  but  were  entitled  in  equity  to  have  the  full 
benefit  of  the  provision  agreed  to  be  made  in  manner  in  the 
said  condition  mentioned;  and  his  Lordship  further  declared, 
that  the  said  testator  having  died  unmarried  and  without  lawful 
issue,  the  sum  of  2,000Z.  *ought  to  be  paid  out  of  his  estate,  [  *624  ] 
according  to  the  said  agreement,  for  the  benefit  of  the  parties 
entitled  thereto,  with  interest  at  four  per  cent,  from  one  year 
after  the  testator's  death  ;  and  that  exclusive  of  such  provision, 
the  testator  ought  to  be  considered  as  having  engaged  by  will  or 
otherwise  to  give  or  leave  to  or  in  trust  for  the  parties  meant  to 
be  entitled  to  the  benefit  of  the  said  agreement,  so  much  in 
money  or  in  valuable  effects  as  he  should  give  or  leave  to  any 
one  of  his  next  of  kin,  or  any  other  person  or  persons,  to  be 
paid  within  twelve  calendar  months  next  after  his  decease ;  or 
if  he  should  make  no  such  bequest  in  his  said  will,  or  the  same 
should  fall  short  of  the  greatest  bequest  in  such  will,  then  that 
his  executors  or  administrators  should,  for  the  benefit  of  such 
parties  as  aforesaid,  pay  or  deliver  over  such  bequest,  or  make  good 
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LooAK       any  deficiency  that  the  same  should  so  fall  short.     And  his 
WiENifOLT.    Lordship  declared,  that  according  to  the  true  construction  of  the 
agreement  contained  in  the  said  bond,  the  respondents  electing 
to  take  under  that  agreement,  and  not  to  accept  the  6,000Z. 
bequeathed  by  the  will,  were  entitled  to  claim  so  much  of  the 
testator's  property  disposed  by  his  will  as  would  be  equal  in 
value  to  the  largest  amount  of  what  was  thereby  bequeathed  to 
any  person  or  legatee,  whether  specific,  pecuniary  or  residuary 
legatee;   and  did  declare  further,  that  the  assignment  of  the 
16,0002.  bond  debt,  the  2,000Z.  mortgage  debt,  the  transfers 
of  the  said  37,0002.  Three  per  cent.  Annuities,  the  20,0002.  Navy 
Five  per  cent.  Annuities,  and  all  other  voluntary  dispositions 
of  personal  property  remaining  personal  at  the  testator's  death, 
in  which  he  reserved  or  retained  a  life  interest,  or  over  the  dis- 
position of  which  he  had  a  power  of  appointment  or  revocation, 
ought  to  be  considered  in  equity,  for  the  purpose  of  giving  effect 
E  *625  ]       to  the  true  intent  and  meaning  of  the  said  agreement,  *as  having 
the  same  effect  as  if  the  said  sums  of  16,0002.,  2,0002.,  37,0002., 
20,0002.,   and   such    other   personal    properties  so  voluntarily 
disposed  of,  had  been  bequeathed  by  the  testator's  will  to  the 
persons  after  his  death  respectively  entitled  thereto.    And  it  was 
ordered  that  it  be  referred  to  the  Master  to  inquire  whether  the 
testator  in  his  lifetime  made  any  and  what  other  voluntary  dis- 
positions, as  to  his  personal  estate,  which  would  fall  within  the 
declaration   as  to  voluntary  dispositions ;   and   that  the  then 
defendants  should  transfer  the  said  sums  of  stock,  respectively 
standing  in   their  names,  into  the  name  of  the  Accountant- 
General  in  trust  in  the  cause,  and  pay  the  dividends  thereon, 
until  such  transfer,  into  the  Bank  :  and  that  the  Master  should 
inquire  into  the  circumstances  of  the  transfers  by  the  testator. 
And  it  was  ordered  that  the  said  Master  should  inquire  what 
purchases  were  made  by  the  testator  of  real  property,  after  the 
execution    of    the    said   bond,   of    which    the  conveyances   or 
assurances  were  originally  taken  either  to  himself  or  in  trust 
for  himself    in   fee,    and   as   to    which,    by    subsequent   acts, 
assurances  or  conveyances,  and  of  what  dates,  he  afterwards 
reduced  himself  to   be  tenant  for  life  in   law  or  equity,  and 
with  remainder  or  remainders  to  other  person  or  persons,  and 
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to  whom,  and  also  what  purchases  of  real  property  were  made       Loqan 

bj  the  testator  after  the  execution  of  the  said  bond,  taking    wienholt. 

the  conveyances  or  assurances  to  or  in  trust  for  himself  for  life, 

with  remainder  or  remainders  over,  and  to  whom.    And  it  was 

ordered  that  an  account  should  be  taken  of  the  personal  estate 

of  the  said  testator  that  had  come  into  the  hands  of  the  present 

appellants,  or  any  person  or  persons  by  their  or  any  of  their 

order  or  for  their  use,  including  what  might  have  been  received 

under  the  voluntary  dispositions  of   *personal  estate,   as    to       [  '626  ] 

which  the  respondents  were  thereby  declared  to  be  entitled  to 

be  relieved. 

The  Master  having  made  his  report,  the  case  came  on  to  be 
heard  on  exceptions  to  that  report,  and  for  further  directions, 
before  the  Vice-Chancellor,  on  the  7*^  day  of  March,  1829 ;  who, 
by  a  decree  then  made,  declared  that  the  exceptions  against  the 
said  Master's  report  be  overruled,  and  that  the  several  voluntary 
dispositions  of  personal  estate  made  by  the  testator  were  to  be 
considered  in  equity,  for  the  purpose  of  giving  effect  to  the 
agreement  contained  in  the  condition  of  the  bond,  as  having 
the  same  effect  as  if  the  personal  estate  so  voluntarily  disposed 
of  had  been  bequeathed  by  the  testator's  will  to  the  persons 
who  after  his  death  were  intended  to  take  the  benefit  of  such 
dispositions.  And  it  was  declared,  that  according  to  the  true 
construction  of  the  said  agreement,  all  testamentary  dispositions 
of  freehold,  and  copyhold,  and  leasehold  estates,  and  dispositions 
of  that  nature,  which  by  the  decree  in  the  cause  were  declared 
to  be  of  the  nature  of  testamentary  dispositions,  were  within 
the  intent  and  meaning  of  the  said  agreement.  And  that  all 
the  several  freehold  and  copyhold  estates,  purchased  by  the 
said  testator  after  the  execution  of  the  said  bond,  were  to  be 
considered  in  equity,  for  the  purpose  of  giving  effect  to  the  true 
intent  and  meaning  of  the  said  agreement,  as  if  the  said  real 
estates  had  been  given  or  devised  by  the  said  testator's  will. 
And  it  appearing  that  Daniel  Birkett  the  younger  was  the  person 
to  whom,  by  such  testamentary  dispositions  as  aforesaid,  or  dis- 
positions in  the  nature  of  testamentary  dispositions,  the  largest 
l)enefit  was  given,  it  was  referred  to  the  Master  to  compute  what, 
at  the  time  of  the  testator's  death,  would  have  been  the  amount 
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LoQAM  and  value  of  the  benefits  which  *the  said  Daniel  Birkett  the 
WiBNHOLT.    younger  would  have  taken  under  such  several  dispositions  as 

[  *627  ]  aforesaid,  according  to  the  declarations  contained  in  the  said 
decree  made  on  the  hearing  and  in  that  order,  if  the  said  bond 
had  not  been  made;  and  it  was  declared  that  the  respondents 
were  entitled  to  stand  as  specialty  creditors  upon  the  estate 
of  the  said  testator,  for  a  sum  equal  to  such  amount  and  value, 
with  interest  thereon  at  AL  per  cent.,  from  the  end  of  a  year 
from  the  death  of  the  testator.  And  it  was  further  declared  that, 
as  between  the  parties  taking  the  freehold  and  personal  estate 
of  the  testator,  the  general  personal  estate  should  be  first 
applied,  then  the  personal  estate  specifically  bequeathed  or 
disposed  of,  and  lastly  the  freehold  estates,  in  satisfaction 
of  the  demand  of  the  plaintiff  and  the  defendant  John  Birkett 
Wienholt  (the  present  respondents).  And  it  was  referred  to  the 
said  Master  to  take  the  subsequent  accounts  of  the  personal 
estate  of  Daniel  Birkett  the  elder,  received  by  the  appellants, 
including  what  might  have  been  received  under  the  voluntary 
dispositions  of  personal  estate,  as  to  which  the  respondents  are 
thereby  and  by  the  decree  in  that  cause  declared  entitled  to 
be  relieved.  And  that  in  case  the  funds  in  Court,  and  other 
property  applicable  thereto  under  that  decree,  should  not  be 
sufficient  to  answer  what  should  be  found  to  have  been  received 
by  Daniel  Birkett  the  younger,  it  was  ordered  that  the  deficiency 
be  answered  by  Sarah  Logan  his  executrix,  out  of  his  estate  and 
effects.  And  the  Master  was  directed  to  inquire  who,  since  the 
date  of  the  decree,  had  been  entitled  to  receive  the  rents, 
dividends  and  interest  of  the  separate  estate  of  Sarah  Logan, 
and  to  whom  the  same  had  been  respectively  paid ;  and  in 
case  he  should  find  Sarah  Logan  to  have  been  in  the  receipt 
and  enjoyment  of  the  said  rents,  dividends,  and  interest,  he  was 

[  •628  ]  to  inquire  *whether  her  receipt  thereof  respectively  was  or  not 
with  the  permission  of  her  trustees,  and  to  state  the  particulars 
of  the  said  separate  estate,  and  what  had  become  thereof,  and  to 
state  special  circumstances. 

The  appellants  appealed  against  both  the  decrees,  and  the 
case  was  several  times  argued  by  Sir  C.  Wetherell  and  Mr.  Pepys 
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for  the  appellants,  and  by  Sir  E.  Sugden  and  Sir  W.  Home  for       Looan 
the  respondents.  Wienholt. 

For  the  appellants,  it  was  contended  that  the  question  was 
whether  the  agreement  must  be  taken  to  affect  the  whole  of  the 
testator's  property,  or  whether  its  operation  was  to  be  limited 
by  the  amount  of  the  penalty.  *  *  Another  question  was, 
whether  the  testator  only  meant  a  gift  inter  vivos,  or  whether  he 
intended  to  take  away  from  himself  any  possible  discretion  to 
dispose  of  his  property  as  he  pleased  during  his  life.     *     *     * 

(The  Earl  op  Eldon  :  It  was  left  to  the  Master  to  examine  [  629  ] 
whether  the  real  estate  had  not  been  purchased  in  fraud  of  the 
agreement.  The  evidence  given  before  the  Master  shewed  that 
in  this  ease  purchases  had  been  made  in  fraud  of  the  agreement, 
and  the  principle  on  which  the  case  turned  was,  that  the  testator 
could  not  be  allowed  to  commit  a  fraud  upon  his  own  agreement. 
If  a  man  agreed  to  leave  all  his  children  equally,  and  during  his 
life  gave  to  one  of  them  a  sum  of  money,  that  would  be  a  gift  in 
charity  ;  but  if  he  only  gave  the  money,  reserving  to  himself  a 
life  interest,  that  would  not  be  a  gift  within  the  meaning  of  the 
covenant.) 

For  the  respondents  [the  case  of  Chilliner  v.  Chilliner  (i)  before 
Lord  Hardwicke,  was  cited],  where  a  father  had  agreed  to  settle  [  630  ] 
property  on  a  marriage,  and  then  gave  a  bond  for  600Z.,  with 
1,200Z.  penalty  if  he  did  not  make  the  settlement,  he  had  not 
afterwards  the  election  to  forfeit  the  600Z.  or  to  settle;  the 
settlement  being  treated  as  the  primary  agreement,  and  the 
600Z.  as  only  a  penalty  or  further  security.  *  *  [The  cases 
of  Jones  V.  Martin  (2),  and  RandaU  v.  Willis  (3),  were  also  cited  to 
shew]  that  when  real  estate  was  improperly  acquired  by  money  [  631  ] 
that  was  already  subject  to  the  stipulations  of  an  agreement,  it 
should  be  treated  as  personal  estate,  for  the  purpose  of  avoiding 
the  fraud  upon  that  agreement. 

In  reply,  it  was  contended  that  if  the  doctrine  contended 
for  by  the  respondents  was  admitted,  a  person  could  not  vest 

(1)  2  Ves.  sen.  528.  (3)  5  E.  R.  40  (5  Ves.  262). 

(2)  5  K.  E.  32  (5  Ves.  266,  n.). 
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Logan  personalty  in  land  without  its  being  liable  to  a  bond  creditor. 
WiBNHOLT.    Lands  purchased  as  these  had  been,  were  withdrawn  from  the 

[  ♦632  ]  operation  of  the  *agreement,  and  it  would  be  absurd  to  carry  the 
doctrine  contended  for  by  the  respondents  so  far  as  they  now 
desired,  for  that  would  be  to  make  an  agreement  contained  in  a 
bond  entered  into  with  a  penalty  of  4,000i.,  affect  the  disposition 
of  property  that  might  amount  to  100,000i.  This  never  could 
have  been  the  intention  of  the  parties,  nor  would  the  law  permit 
such  a  consequence. 

1882.  The  Earl  of  Eldon  said  that  he  saw  no  reason  to  change  the 

Juyji.      opinion  he  had  formed  in  the  Court  below. 

The  Lord  Chancellor  : 

In  the  course  of  the  argument,  it  had  been  the  opinion  of  all 
the  Lords  who  had  heard  the  case,  that  great  difficulties  had 
been  pressed  upon  their  consideration.  It  had  been  thought 
that  the  condition  of  the  bond  must  be  taken  to  operate  in  limine. 
That  was  the  foundation  of  the  decree  of  Lord  Eldon,  and  they 
felt  that  they  could  have  no  difficulty  in  concurring  with  that 
view  of  the  matter.  The  difficulty  had  arisen  upon  what  had 
been  since  done,  namely,  in  the  decree  of  the  Vice-Chancellor  ; 
and  as  that  difficulty  which  had  been  raised  in  the  discussion 
had  not  been  removed,  he  should  propose  taking  further  time 
for  consideration.  But  without  stating  that  he  possessed  any 
distinct  opinion  on  those  important  points  to  which  the  decree 
of  the  Vice-Chancellor  had  given  rise,  he  could  not  avoid 
expressing  the  strong  inclination  of  his  opinion  on  one  or 
two  of  the  matters  on  which  the  Vice-Chancellor  had  decreed. 
He  should  say  nothing  with  respect  to  the  57,000Z.  that  had 
been  transferred,  which  the  Vice-Chancellor  dealt  with  as  if 
transferred  to  Daniel  Birkett  the  younger  :  on  that  he  had  some 
doubt.  But  that  on  which  he  had  less  doubt,  and  where  his 
[  •633  ]  opinion  was  opposed  to  that  of  the  Vice-Chancellor,  *was  that 
part  of  the  decree  where  his  Honour  had  said  that  all  the 
testamentary  dispositions  of  leasehold,  freehold  and  copyhold 
estates,  were  within  the  intent  and  meaning  of  the  agreement. 
He  was  not  prepared  to  say  that  that  was  the  true  construction 
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of  the  agreement ;  he  should  rather  say  that  it  was  confined  to  Logajt 
personalty.  But  that  on  which  he  had  a  very  strong  impression  wiknholt. 
was,  as  to  the  mode  of  calculation  adopted  with  regard  to  the 
bequests.  The  result  of  his  Honour's  decree  on  that  point  was, 
that  it  was  the  plain  and  obvious  meaning  of  the  parties  to  this 
agreement  that,  whatever  the  most  favoured  person  received  in 
personalty  or  realty,  as  much  should  be  given  to  Sarah  Jopson  ; 
so  that  whatever  was  given  to  Daniel  Birkett,  would  be  suddenly 
taken  away  from  him,  and  given  to  Sarah  Jopson,  who,  getting 
this  in  addition  to  what  she  before  had,  would  therefore  take 
nearly  the  whole.  He  was  not  prepared  to  put  a  construction  on 
the  agreement  that  would  produce  such  a  result.  The  parties 
ought  to  agree  among  themselves  as  to  the  division  of  this 
property ;  but  as  they  would  not  agree,  they  ought  to  give  in 
schemes  of  what  each  asked  to  obtain  from  their  Lordships. 

Lord  Flunkett  entirely  concurred  with  the  Lord  Chancellor 
on  the  points  now  referred  to.  There  was  not  any  difference  of 
opinion  or  any  doubt  as  to  the  propriety  of  the  decree  first  made 
in  this  case.  What  Lord  Eldon  had  decided  had  been  most 
properly  decided ;  but  his  decree  necessarily  left  a  great  many 
most  important  points  untouched.  The  first  of  these  points  was, 
whether  the  contract  related  to  more  than  personal  estate.  On 
that  point  he  should  wish  for  further  time  to  consider  the  case 
and  refer  to  the  authorities.  The  second  point  was,  if  the  House 
would  go  the  length  of  ^saying  that  the  contract  related  merely  [  *634  ] 
to  the  personalty,  and  not  to  the  real  estate,  and  if  so,  then 
whether  the  party  had  a  right  to  vest  his  personal  estate  in 
the  purchase  of  real  estate ;  a  question,  indeed,  whether  their 
Lordships  would  follow  the  motiva  of  the  party  in  transferring 
his  property  from  personalty  to  realty,  and  would  say  that  it  was 
done  for  the  purpose  of  increasing  one  fund  and  diminishing 
another,  and  if  so,  whether  in  their  opinion  it  was  done  with  a 
view  fraudulently  to  defeat  the  agreement.  Then  came  the 
important  questions  as  to  the  transfer  of  the  87,0002.  stock :  as 
to  the  mode  of  ascertaining  the  amount ;  then,  in  what  way  the 
fund  should  be  distributed,  and  how  to  give  effect  to  the  contract. 
It  was  impossible  to  say  on  this  contract,  though  no  doubt  a 
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Logan  great  benefit  was  intended  to  be  given  to  Sarah  Jopson,  no 
WiENHOLT.  greater  benefit  indeed  to  any  person  than  to  her ;  still,  it  was 
impossible  to  say  that  it  was  intended  she  should  get  all;  at 
least  so  he  thought  at  present.  But  if  that  should  in  the  end  be 
considered  to  be  the  effect  of  the  contract,  their  Lordships  must 
see  it  carried  into  execution. 

The  Earl  of  Eldon  desired  that  counsel  on  both  sides  should 
draw  up  the  minutes  of  what  they  claimed  respectively,  in  such 
way  as  they  thought  proper. 

1883.  Their  Lordships,  by  an  order  bearing  date  on  the  4th  of  April, 

Aprii^i.       1388^  and  reciting  the  substance  of  the  two  decrees  of  Lord  Eldon 
and  of  the  Yice-Chancellob,  confirmed  them  both. 

That  part  of  his  Honour's  decree  which  had  been  doubted, 
namely,  that  relating  to  the  liability  of  the  after-purchased  real 
estate  to  the  claims  of  the  obligees  in  the  bond,  was  referred  to 
in  the  following  terms  :  "  And  their  Lordships  further  found  and 
[  '635  ]  declared,  *that  all  the  real  estates  referred  to  as  having  been 
purchased  after  the  5th  of  April,  1804,  and  in  which  purchases, 
or  by  any  subsequent  conveyance,  Daniel  Birkett  the  elder 
retained  any  interest  for  his  life  or  in  fee,  and  gave  any  interest 
to  Daniel  Birkett  the  younger,  ought,  for  the  purpose  of  the  said 
agreement,  to  be  considered  as  personal  estate,  and  as  if  made 
the  subject  of  testamentary  disposition  to  Daniel  Birkett  the 
younger,  and  to  be  dealt  with  as  part  of  the  residue,  in  so  far 
as  Daniel  Birkett  the  younger's  interest  was  concerned."  Their 
Lordships'  order  further  declared,  that  "the  demand  of  the 
respondents  was  a  debt  by  specialty,  and  as  such  entitled  to 
priority  over  both  the  simple-contract  debts  and  the  legacies, 
whether  residuary  or  otherwise,  and  that  the  whole  of  the 
property  disposed  of  by  the  will,  under  the  description  of  residue, 
was  applicable  to  discharge  such  debt  to  the  respondents ;  and 
if  that  fund  should  not  be  sufficient,  then  that  the  shares 
of  Daniel  Birkett  the  younger  and  his  wife  were  liable,  for 
satisfaction  of  this  claim,  to  abate  in  proportion  to  the  amount 
of  the  benefits  taken  by  them  under  the  will,  or  by  gifts  in  which 
Daniel  Birkett  the  elder  retained  any  interest  during  his  life." 
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EHODES  V.  DE  BEAUVOIE.  i832. 

Mar.  16,  19, 
(6  Bligh  (N.  S.)  195--270 ;  S.  C.  6  Clark  &  FinneUy,  532  (1).)  23,  26,  30. 

April  2,  5. 
A  lessee  obtained  anew  lease  from  his  lessor  at  a  very  madequate  rent      Aug,  5, 16. 

by  secretly  employing  and  bribing  the  lessor^s  solicitor  to  act  on  his  behalf.  

The  lessor,  who  was  confined  to  his  bed  by  age  and  illness,  had  full  Lord 

confidence  in  his  solicitor,  and  executed  the  lease  prepared  by  him  in     Brougham, 
ignorance  of  the  fact  that  he  was  also  acting  on  behalf  of  the  lessee. 
There  was  some  evidence  that  the  lessor  intended  to  favour  the  lessee. 
The  House  of  Lords  varied  a  decree  of  the  Court  of  Chancery  (setting 
aside  the  lease)  by  directing  issues  on  the  questions  of  fraud  and  under- 
value with  special  reference  to  the  alleged  favourable  intent. 

[The  appellant,  William  Bhodes]  having  a  lease  of  lands  near  [  195  ] 
London,  adapted  for  building,  and  improving  in  value,  with 
which  advantages  he  was  well  acquainted  by  residence  on  the 
spot,  employed  Thomas  Tebbutt,  the  confidential  solicitor  of  his 
landlord  [the  Eev.  Peter  Beauvoir,]  to  apply  for  a  new  lease. 
An  agreement  for  a  long  lease,  at  a  gross  undervalue,  and  upon 
terms  very  disadvantageous  to  the  landlord,  was  obtained  by  the 
co-operation  of  the  solicitor  Thomas  Tebbutt,  at  a  time  when  the 
landlord,  an  old  man  of  84,  was  confined  to  his  bed  by  illness,  it 
being  supposed  by  the  solicitor  that  he  was  dying. 

The  agreement,  which  contained  a  proviso  that  Thomas  Tebbutt 
should  be  employed  in  preparing  the  underleases  on  the  property, 
was  signed  on  a  Saturday.  On  the  following  day  (Sunday) 
instructions  were  sent  by  the  solicitor  to  a  conveyancer  to 
prepare  the  lease  on  behalf  of  the  lessee,  and  many  of  the 
covenants  usual  in  such  leases  were  omitted.  The  lease  was 
prepared  and  executed  on  the  following  Wednesday,  the  landlord 
not  being  duly  apprized  that  his  solicitor  was  thus  acting  for 
his  tenant. 

The  proviso  in  the  agreement  for  the  employment  of  the 
solicitor  in  the  underleases  was  not  inserted  in  the  lease.  But 
by  arrangement  between  the  tenant  and  the  solicitor  it  was 
omitted ;  and  as  a  substitution  to  secure  this  advantage,  a  bond 
for  10,000Z.  was  given  to  the  solicitor  by  the  tenant,  who  also 
gave  him  a  gratuity  of  100  guineas  upon  the  settlement  of  his 
bill  [which  amounted  to  120Z.] 

The  landlord  died  some  months  after  signing  the  agreement 
(1)  Shortly  reported  in  6  CI.  &  Fin.  as  a  note  to  Attwood  v.  SmaU. 
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Rhodes  and  executing  the  lease,  and  [the  respondent  who  was]  entitled 
De  Beau-  under  his  will  to  a  life  estate  in  the  premises,  with  a  remainder 
VOIR.  £jj  fgg^  subject  to  intervening  contingent  uses,  accepted  rent  from 
the  tenant  for  some  time  after  the  death  of  the  devisor,  but  in 
ignorance  of  the  facts  as  to  the  procurement  of  the  lease.  Having 
discovered  the  facts,  he  filed  a  bill  to  set  aside  the  lease,  on  the 
ground  of  fraud  and  imposition ;  and  by  decree  in  Chancery  the 
lease  was  set  aside,  as  unfairly  and  improperly  obtained.  [The 
defendant  appealed.] 

[  260  ]  Mr.  Pepys  and  Mr.  Ching,  for  the  appellants. 

The  Solicitor-General  {Sir  W.  Home) ,  and  Sir  Edward  Sugden , 
for  the  respondents. 

In  the  course   of  the  argument,  the  following  observations 

were  made : 

*  «  »  *  * 

April  5.       The  Lord  Chancellor  : 

[  265  ]  The  question  is,  whether  the  lease  was  obtained  by  fraud  and 

imposition,  and  it  might  be  such  fraud  and  imposition  as  a  Judge 
and  jury  could  try  (they  knowing  what  they  call  fraud  and 
imposition  at  common  law).  But  the  finding  might  negative 
that,  and  they  might  say  that  there  was  no  such  fraud  and 
imposition  as  the  Court  of  Chancery  had  sent  to  them  to  try, 
and  still  might  have  left  a  question  between  the  parties ;  namely, 
considering  the  relation  in  which  the  parties  stood  to  each  other 
— the  Tebbutts'  position  with  respect  to  Mr.  Beauvoir  rather 
than  Mr.  Bhodes,  who  was  the  former  tenant ;  and  considering 
the  peculiar  circumstances  under  which  Mr.  Bhodes  (as  it  is  said 
through  Mr.  Tebbutt)  obtained  that  lease — whether  the  proof  of 
adequate  value  was  not  thrown  upon  the  party  obtaining  the 
lease.  Then  another  consideration  might  arise  as  to  the 
adequacy  of  the  value ;  and  it  might  be  a  question  of  adequate 
or  inadequate  value,  absolutely  so  called ;  that  is  to  say,  whether 
it  was  such  a  value,  such  terms,  as  might  have  been  obtained 
from  any  solvent  and  responsible  tenant,  though  a  stranger. 
That  would  dispose  of  the  question,  if  it  were  proved  that  such 

[  •266  ]       a  consideration  were  given  for  the  lease  as  *any  stranger,  solvent 
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and  responsible  to  perform  his  engagements,  would  have  given 
for  it,  supposing  that  the  question  whether  an  adequate  value 
was  given,  were  the  only  question.  But  this  other  question 
might  arise  :  Suppose  the  terms  were  not  such  as  any  solvent  or 
responsible  tenant  would  give,  might  not  Mr.  Beauvoir  have 
intended  to  favour  Mr.  Rhodes?  Then  there  would  on  this 
point  be  two  questions  to  be  tried :  First,  did  he  or  did  he  not 
intend  to  give  a  favour  or  benefit  to  Mr.  Rhodes  ?  Secondly,  if 
he  did  intend  to  give  such  favour  or  benefit  to  Mr.  Rhodes, 
whether  (regard  being  had  to  that  intention)  the  terms  obtained 
were  such  as  ought  to  have  been  obtained  under  such  circum- 
stances ?  All  that  was  thrown  out  in  the  former  proceeding  as 
to  an  issue,  was  to  try  whether  the  lease  was  obtained  by  fraud 
and  imposition  which,  I  apprehend,  if  it  had  gone  to  be  tried  at 
law,  would  only  reach  to  one  enquiry;  but  the  parties  would 
have  had  the  benefit  of  examining  the  Tebbutts,  and  it  might  be 
advantageous  with  respect  to  Dale's  evidence.  Mr.  Dale  says  a 
conversation  took  place  in  the  evening  between  Mr.  Beauvoir  and 
himself  with  respect  to  this  lease;  and,  he  says  in  the  course 
of  the  conversation  that  he  understood  from  Mr.  Beauvoir  (the 
words  are,  that  he  understood)  that  he  had  doubts  whether  he 
should  grant  the  lease  or  not.  The  words  are,  ''that  in  the 
evening  of  the  same  day  he  again  saw  the  said  Peter  Beauvoir 
in  his  bedroom,  when  some  conversation  took  place  between 
Mr.  Beauvoir  and  himself  in  regard  to  the  proposed  agreement ; 
and  that  he  understood  from  the  conversation  of  Peter  Beauvoir 
that  he  felt  considerable  doubt  as  to  whether  it  was  advisable  or 
not  for  him  to  agree  to  grant  such  proposed  new  lease."  Now, 
if  one  had  had  the  very  words  which  *Mr.  Beauvoir  used,  we 
should  have  been  able  to  tell  more  about  it.  The  solicitor  was 
made  the  instrument  by  a  stranger  for  obtaining  an  advantageous 
lease  from  the  landlord  (who  was  the  client  of  the  solicitor), 
which  the  solicitor  himself,  if  it  had  been  for  his  own  benefit, 
could  not  have  obtained.  He  must  have  proved  that  an  adequate 
consideration  was  given,  not  adequate  in  the  second  sense,  but 
in  the  first  sense  and  best  sense,  namely,  the  utmost  that  could 
have  been  got  from  a  solvent  person. 


Bhodbb 

V. 

De  Beau- 
voir. 


[  ^267  ] 
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Rhodes 
Db  Bbau- 

VOIR. 

Aug.  16. 

[270] 


[  •an  ] 


Judgment  was  delivered,  on  the  motion  of  the  Lord  Chancellor, 
with  the  following  observations : 

The  noble  and  learned  Lords,  the  benefit  of  whose  assistance 
we  had  at  the  hearing  of  this  case,  have  conceived  in  opinion 
with  me  that  it  is  fit  that  certain  issues  should  be  tried ;  and  I 
have  to  propose  such  issues,  giving  direction  by  way  of  the 
substance  of  those  issues  which  ought  to  be  framed,  in  order 
that  this  matter  may  be  satisfactorily  investigated.  The  propo- 
sition which  I  have  to  submit  *to  your  Lordships  is,  that  the 
matter  be  remitted  to  the  Vice-Chancellor — to  the  Court  of 
Chancery,  indeed  (from  which  the  appeal  came),  with  directions 
to  frame  issues  for  the  trial  of  the  matter ;  the  substance  of 
which  issues  will  be  contained  in  the  directions  to  be  given ;  and 
those  directions  and  instructions  are  to  this  effect:  The  first 
issue  is  to  be  generally,  was  the  lease  obtained  by  fraud  and 
imposition  ?  The  second,  did  Mr.  Peter  Beauvoir  know  at  the 
time  he  executed  the  agreement  that  Tebbutt  was  Bhodes*s 
solicitor  as  well  as  his  own  ?  The  third,  was  the  lease  granted 
at  an  undervalue,  supposing  Mr.  Ehodes  was  a  stranger  ?  The 
fourth,  did  Mr.  Peter  Beauvoir  intend  to  favour  Bhodes  in  the 
lease?  The  fifth,  was  the  lease  granted  at  an  undervalue, 
supposing  Mr.  Peter  Beauvoir  intended  to  favour  Ehodes  ?  To 
which  I  should  have  added  directions  to  examine  Thomas  Tebbutt, 
who  was  made  a  defendant ;  but  that,  I  understand,  can  be  no 
longer  operative,  because  it  appears  that  that  person  has  since 
died.  Any  questions  that  may  arise  as  to  the  mode  of  framing 
these  issues,  or  as  to  any  directions  to  be  given,  touching  any 
witnesses  to  be  examined,  or  depositions  to  be  read  on  the  trial 
of  these  issues,  as  consistent  with  former  practice,  will  be  most 
conveniently  and  competently  made  by  the  Court  to  which  this 
case  shall  be  remitted. 


[  275  ]  The  issue  was  tried  in  the  Court  of  Exchequer,  in  Michaelmas 

Term,  1884,  before  a  special  jury,  who,  after  eight  days'  trial, 
found  verdicts  upon  all  the  issues  for  Mr.  De  Beauvoir,  the 
plaintiff  in  equity  and  at  law  in  the  first  issue. 
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CHANCERY. 


LIMBARD  V.  GROTE.  ^^\^ 

(1  Myl.  &  Keen,  1—3 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  10.)  !!l-  * 

A  daughter  being  entitled  under  the  marriage  settlement  of  her  father  -HdW*  Court, 
and  mother  to  such  share  and  interest  in  lands  and  money,  as  the  sur-  l^^^^H,  M.K. 
▼iving  mother  should  appoint,  provides  by  her  own  marriage  settlement,  1*-^ 

that  all  such  share  and  interest  to  which  she  should  become  entitled, 
imder  her  mother's  settlement,  should  be  vested  in  trustees  to  the  use  of 
her  intended  husband  for  life,  remainder  to  herself  for  life,  remainder  to 
the  children  of  the  marriage. 

Four  years  after  the  marriage,  the  mother  appoints  a  sum  of  3,000/. 
to  be  paid  to  the  trustees  of  the  daughter's  settlement,  upon  the  uses 
therein  expressed,  in  satisfaction  of  the  daughter's  share  and  interest 
under  the  marriage  settlement  of  the  father  and  mother :  Held,  that  this 
was  substantially  an  appointment  to  the  daughter,  and  therefore  valid. 

By  the  settlement  made  on  the  marriage  of  Henry  Feckwell 
and  Bella  Blosset,  dated  the  19th  and  20th  of  February,  1773, 
certain  lands  and  money  were  settled  to  the  use  of  the  husband 
for  life,  remainder  to  the  wife  for  life,  remainder  to  the  children 
of  the  marriage,  in  such  shares  and  proportions  as  the  husband 
and  wife  should  during  their  lives  jointly  appoint,  or,  for  default 
of  a  joint  appointment,  as  the  survivor  should  by  deed  or  will 
appoint ;  and  in  default  of  any  appointment,  to  the  children  as 
tenants  in  common  in  fee. 

The  husband  died,  leaving  his  wife  surviving  him  ;  there  having 
been  no  joint  appointment. 

There  were  issue  of  the  marriage  two  children  :  Eobert  Henry  [  2  ] 
Peckwell,  afterwards  Sir  Robert  Henry  Blosset,  and  a  daughter 
named  Selina  Mary.  After  the  death  of  the  father,  the  daughter 
intermarried  with  George  Grote,  and  by  the  settlement  made  in 
contemplation  of  that  marriage,  dated  the  7th  and  8th  days 
of  October,  1793,  it  was  provided  that  all  the  estate  and  interest 
to  which  Selina  Mary  should  become  entitled  after  the  death 
of  her  mother,  by  virtue  of  the  settlement  of  1773,  should  be 
settled  to  the  use  of  the  husband  for  life  ;  remainder  to  the  wife 
for  life ;  remainder  to  such  one  or  more  of  the  children  of  the 
marriage  as  the  husband  and  wife  jointly,  or  the  survivor  should 
appoint ;  and  for  default  of  appointment,  to  the  children  equally. 

Afterwards,  by  a  deed  poll,  dated  the  23rd  of  December,  1807, 
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LiMBABD  Bella  Peckwell  executed  the  power  of  appointment  under  her 
Orote.  marriage  settlement,  and  thereby  appointed  all  the  lands  and 
money  to  which  her  power  extended,  to  her  son,  Sir  Eobert 
Henry  Blosset,  to  be  an  immediate  vested  interest  in  him,  but 
to  take  effect  in  possession  after  her  death,  charged  with  the 
payment  thereout,  after  her  death,  of  a  sum  of  8,000Z.  to  the 
trustees  of  her  daughter's  marriage  settlement,  upon  the  trusts, 
interests,  and  purposes  expressed  in  the  said  settlement,  and 
which  sum  was,  by  the  said  deed  poll,  stated  to  be  appointed 
and  intended  to  be  taken  and  received  in  full  satisfaction  of  all 
the  share  and  interest  of  her  said  daughter  under  the  marriage 
settlement  of  her  the  said  Bella  Peckwell. 

The  material  question  in  the  cause  was,  whether  this  appoint- 
ment of  the  mother  was  a  valid  execution  of  her  power,  not  being 
in  form,  as  it  applied  to  the  daughter,  an  appointment  to  a  child 
of  the  marriage,  but  for  the  benefit  also  of  the  husband  of  the 
t  *3  ]  daughter  and  of  the  *daughter'8  children,  who  were  not  objects 
of  the  mother's  power  of  appointment. 

Mr.  Sidebottom,  for  the  appointees,  cited  White  v.  St.  Barbe  (i) : 

*  *  So  in  Langston  v.  Blachnore  {2) ,  an  appointment  to  a  son, 
remainder  to  such  wife  as  he  should  marry,  remainder  to  his  issue, 
under  a  power  to  appoint  to  children,  was  held  good,  inasmuch  as 
the  son  might,  if  the  appointment  had  been  made  to  him  absolutely, 
have  immediately  afterwards  settled  the  property  in  the  same 
manner.  If,  however,  the  appointment  in  favour  of  Mrs.  Grote 
should  be  held  to  be  bad,  then  the  whole  would  enure  to  the 
benefit  of  Sir  Robert  Henry  Blosset,  in  whose  behalf  the  power 
was  well  executed.  Alexander  v.  Alexander  (a),  Palmerw.  Wheeler  (4). 

Mr.  Tinney,  contra,  contended  that  the  appointment  was  bad, 
inasmuch  as  it  was  an  appointment  to  persons  who  were  not 
objects  of  the  power.  If  the  appointment  were  bad,  such  part  of 
the  fund  as  was  ill  appointed  would  go  to  the  children,  to  whom  it 
was  limited  in  default  of  appointment:  Routledge  v.  Dorril(5). 

(1)  12  R.  R.  246  (1  V.  &  B.  399).  (4)  12  R.  R.  60  (2  Ba.  &  Be.  18). 

(2)  Ambl.  291.  (5)  2  R.  R.  250  (2  Ves.  J.  357). 

(3)  2  Ves.  sen.  640. 
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The  Master  of  the  Bolls  : 

The  appointment  of  the  3,000i.  by  the  mother  is  substantially 
an  appointment  to  the  daughter,  being  in  execution  of  the 
daughter's  contract  in  her  marriage  settlement,  and  is  therefore 
a  valid  appointment. 


LiMBARD 

r. 
Grote. 


PIERCY  V.  ROBERTS  (1). 

(1  Myl.  &  Keen,  4—11 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  17.) 

A  testator  bequeathed  a  legacy  of  400/.  to  his  executors,  upon  trust  to 
pay  the  same  to  his  sod,  in  such  smaller  or  larger  portions,  at  such  time 
or  times,  and  in  such  way  or  manner  as  they  should  in  their  judgment 
and  discretion  think  best ;  and  he  directed  that  upon  the  death  of  his  son 
any  unapplied  part  thereof  should  sink  into  his  own  residuary  estate : 
Held,  that  the  discretion  of  the  executors  was  determined  by  the  insol- 
vency of  the  legatee,  and  that  the  legacy  vested  in  the  assignee  of  the 
insolvent. 

Thomas  Roberts,  by  his  will  dated  the  18th  of  January,  1829, 
bequeathed  to  his  executors  the  sum  of  400Z.  upon  trust,  to  pay, 
apply,  and  dispose  thereof,  and  of  the  interest  and  produce 
thereof,  to  and  for  the  sole  use  and  benefit  of  his  son,  Thomas 
Jortin  Roberts,  in  such  smaller  or  larger  portions,  at  such  time 
or  times  immediate  or  remote,  and  in  such  way  or  manner  as 
they  the  said  executors,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  should  in  their  judgment  and 
discretion  think  best :  and,  after  bequeathing  to  his  executors 
the  further  sum  of  400Z.  upon  similar  trusts,  for  the  benefit 
of  his  son  John  Prowting  Roberts,  the  testator  proceeded  as 
follows :  "  And,  in  case  of  the  deaths  of  either  or  both  of  my 
said  sons,  Thomas  Jortin  and  John  Prowting,  before  the  whole 
of  the  said  several  sums  of  400Z.  and  400Z.,  and  the  interest 
thereof  respectively,  shall  have  been  paid  or  applied  for  the 
purposes  aforesaid,  then  I  will  and  direct  that  the  unapplied 
part  or  parts  thereof  respectively  shall  sink  into  and  become 
part  of  my  residuary  personal  estate,  and  go  and  be  applied 
therewith  as  hereinafter  mentioned :  "  and  the  testator  thereby 
appointed  his  wife,  Ann  Roberts,  his  residuary  legatee,  and  the 
said  Ann  Roberts  and  John  Jortin  executors  of  his  said  will. 


1832. 

y(fr.  5,  12. 

Dee.  14. 

llolls  Court, 
Leach,  M.R. 


(1)  la  re  Johntton,  '94,  3  Ch.  204,  63  L.  J.  Ch.  753,  71  L.  T.  392. 


240  1882.     CH.     1  MYL.  &  K.  4—7.  [r.r. 


PiEBcy  The  testator  died  in  July,  1829,  and  in  May,  1880,  the  testator's 

RoBEBTs.  son  Thomas  Jortin  Roberts  took  the  benefit  of  *the  Insolvent 
[  '6  ]  Debtors'  Act.  Previously  to  May,  1880,  Thomas  Jortin  Roberts 
had  received  several  sums  from  the  executors,  amounting  in  the 
whole  to  16&1. ;  and  since  that  period,  and  before  the  filing  of 
the  bill,  he  had  received  several  other  sums,  amounting  together 
to  1122.  The  bill  was  filed  by  the  assignee  of  the  insolvent's 
estate  against  the  executors  of  the  testator,  to  recover  the  legacy 
of  400Z.  and  the  interest  thereof,  or  so  much  thereof  as  remained 
unpaid  at  the  time  of  the  discharge  of  the  legatee  under  the 
Insolvent  Debtors'  Act. 

Mr.  Bickersteth  and  Mr.  Girdleatone,  jun.,  for  the  plaintiff 
[cited  Brandon  v.  Robinson  (i),  Ro88  v.  Rosa  (2),  and  Graves  v. 
Dolphin  (s),] 

r  g  -.  Mr.  Pemberton,  and  Mr.  Elderton,  for  the  defendants : 

[In  the  cases  cited  the  interest  given  to  the  bankrupt  was  a 
vested  interest.  In  the  present  case,  there  is  a  limitation  over  to 
the  residuary  legatee,  in  the  event  of  the  whole  of  the  400Z.  and 
[  7  ]  interest  not  being  paid  in  the  lifetime  of  the  legatee ;]  and  the 
executors  have  a  right  to  determine  the  bounty  of  the  testator 
upon  an  event  which  it  is  reasonable  to  suppose  the  testator 
himself  had  in  his  contemplation. 

Mr.  Bickersteth,  in  reply  : 
There  can  be  no  doubt  that  a  testator  may  make  a  limitation 
over  on  the  insolvency  of  a  legatee ;  but  this  the  testator  has 
neither  done  in  terms  nor  in  effect.  He  has  made  a  limitation 
over  in  the  event  of  the  death  of  the  legatee,  which  excludes  the 
notion  of  his  having  intended  to  give  the  legacy  over  in  any  other 
event.     *     *     * 

The  Master  of  the  Rolls  : 

The  question  is,  whether  this  legacy  passed  to  the  assignee 
of  the  insolvent  upon  the  insolvency  of  the  legatee  ;  or  whether 
it  may  remain  in  the  hands  of  the  executors,  to  be  applied,  at 

(1)  11  R.  E.  226  (18  Ves.  429).  (3)  27  R.  R.  166  (1  Sim.  66). 

(2)  20  R.  R.  263  (1  Jac.  &  W.  154). 
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their  discretion,  for  the  benefit  of  the  legatee.  The  insolvent 
being  the  only  person  substantially  entitled  to  this  legacy,  the 
attempt  to  continue  in  him  the  enjoyment  of  it,  notwithstanding 
his  insolvency,  is  in  fraud  of  the  law.  The  discretion  of  the 
executors  determined  by  the  insolvency,  and  the  property  passed 
by  the  assignment. 

[A  preliminary  objection,  not  material  to  the  point  here 
reported,  was  then  argued  and  determined.] 


PiBRCY 

r. 
•  Roberts. 


PATTISON  V.  PATTISON  (1). 

(1  Myl.  &  Keen,  12—15 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  15.) 

A  testator  gave  to  M.  F.,  whom  lie  afterwarda  married,  among  other 
bequests,  50/.  Long  Annuities,  which  he  had  purchased  with  1,000/.  left 
him  by  the  will  of  J.  T.  After  his  marriage  he  made  a  codicil,  by  which 
he  confirmed  to  his  wife  the  benefits  given  to  her  by  his  will,  in  addition 
to  the  provision  made  for  her  by  her  marriage  settlement.  He  after- 
wards sold  his  Long  Annuities,  and  with  the  produce  purchased  New 
Annuities,  which  differed  only  from  the  Long  Annuities  by  being  termin- 
able a  quarter  of  a  year  sooner.  Subsequently  to  this  transaction  he 
made  another  codicil,  by  which  he  confirmed  his  will  and  former  codicil : 
Held,  that  the  legacy  of  50/.  Long  Annuities  was  adeemed. 

James  Pattison,  by  his  will,  dated  in  April,  1829,  gave  to 
Margaret  Forbes,  among  other  bequests,  the  sum  of  50Z.  Long 
Annuities,  which  he  described  as  purchased  with  1,000Z.,  left  him 
by  the  will  of  James  Tillard,  Esq. 

The  testator  subsequently  intermarried  with  Margaret  Forbes  ; 
and  by  a  codicil  to  his  will,  he  confirmed  to  her,  in  addition  to 
what  she  was  entitled  to  under  the  settlement  made  upon  her 
marriage,  all  and  every  sum  and  sums  of  money,  property,  estate, 
and  effects  given  and  bequeathed  to  her,  under  the  name  of 
Margaret  Forbes,  by  his  will. 

At  the  time  of  making  his  will,  the  testator  had,  besides  the 
501.  Long  Annuities  specifically  bequeathed,  other  annuities 
of  the  same  description;  and  he  afterwards  exchanged  all  his 
Long  Annuities  for  New  Annuities ;  by  which  exchange  he  made 
a  profit  by  way  of  bonus,  amounting  to  1001.  The  term  for  which 
the  New  Annuities  were  granted,  was  shorter  than  the  term 
of  the  Long  Annuities  by  a  quarter  of  a  year. 

(1)  Cp. MncdonaU v. /rii/ic(1878) 8Ch. Div.  101, 47 L.  J. Ch. 494, 38 L. T.  155. 
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Pattisok 

r. 
Pattibok. 


[IS] 


[H] 


[  l'>  ] 


Subsequently  to  this  transaction,  the  testator  made  another 
codicil,  by  which  he  confirmed  his  will  and  former  codicil.  The 
question  in  the  cause  was,  whether  the  widow  was  entitled  to 
the  50Z.  New  Annuities  purchased  with  the  produce  of  the  50Z. 
Long  Annuities  given  to  her  by  the  will. 

Mr.  Bickersteth  and  Mr.  Lloyd,  for  the  widow  [cited  Barker  v. 
Rayner{i)  and  Selwood  v.  Mildmay{2).]  A  codicil,  confirming  the 
dispositions  of  a  will,  operates  as  a  republication  of  the  will,  and 
is  to  be  construed  as  if  the  testator  had  written  his  will  over  again 
at  the  date  of  the  codicil :  Perkins  v.  Mickleihwaite  (3).    *     *     * 

Mr.  Pemberton  and  Mr.  Wigram,  contra  : 

*  *  A  codicil  operates  as  a  republication  of  a  will  for  certain 
purposes,  but  it  cannot  have  the  effect  of  setting  up  a  specific 
legacy,  which  would  otherwise  fail.  A  codicil  confirming  a  will 
can  never  have  the  effect  of  altering  the  construction  of  such 
will.     *     *     * 

Mr.  Bickersteth  replied. 

The  Master  of  the"  Rolls  : 

The  law  is  settled  that  a  legacy  is  adeemed  if  the  specific  thing 
do  not  exist  at  the  testator's  death.  The  testator  truly  described 
the  specific  gift  when  he  made  his  will,  and  there  can  be  no  relief 
upon  the  ground  of  mistaken  description. 


1832. 
yov.  26. 
Drr.  14. 

JfidU  Omrt, 
Leach,  M.R. 

[15] 


CLUTTERBUCK  v.   CLUTTERBUCK. 

(1  Myl.  &  Keen,  15—20 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  113.) 

A  testator  dii^cted  the  sum  of  2,000/.  to  be  raised  out  of  a  oertain 
freehold  estate,  and  paid  in  satisfaction  of  certain  specified  debts,  and  all 
such  other  debts  as  he  should  owe  at  his  decease ;  and  he  gave  the  rest, 
residue  and  remainder  of  his  estate  and  effects,  real  and  personal,  to  his 
wife,  her  heirs,  &c. :  Held,  that  the  2,000/.  was  the  primary  fund  for  the 
payment  of  the  debts. 

The  testator  Thomas  Clutterbuck,  after  giving  several  specific 
and  pecuniary  legacies    [devised  all  that  farm,  known  by  the 

(1)  26  R.  R.  18  (5  Madd.  208).  (3)  1  P.  Wms.  275. 

(2)  4  R.  R.  1  (3  Ves.  306). 
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name  of  Fareham  farm,  v?hich  he  held  by  lease  for  lives,  and  all 
other  his  lands,  in  the  county  of  Southampton,  unto  and  to  the 
use  of  his  brother  Dr.  Henry  Clutterbuck,  John  Deeble  Brown, 
and  Richard  Pearce,  and  their  heirs,  upon  trust,  that  they  the 
said  trustees,  and  the  survivors  and  survivor  of  them,  and  the 
heirs  of  such  survivor,  should  by  mortgage  of  the  said  tenement 
called  Fareham  farm,  or  a  competent  part  thereof,  or  by  such 
other  v^ays  and  means  as  they  should  think  fit,  raise  such  sums 
of  money  as  should  be  sufficient  to  pay  the  fine,  and  the  costs 
and  charges  of  and  attending  the  renewal  of  the  present  and 
every  future  lease  and  leases  of  the  said  tenement  called  Fareham 
farm ;  and  upon  further  trust  when  and  as  soon  as  such  new  and 
other  lease  should  have  been  obtained  as  aforesaid,  or  as  soon  after 
as  conveniently  may  be,  by  mortgage,  sale,  or  devise  of  the 
premises  or  a  competent  part  thereof,  to  raise  the  sum  of  2,0001. ; 
and  thereout,  in  the  first  place,  pay  and  satisfy  the  debts  due  and 
owing  from  him  to  his  brother  Charles  Caspar  Clutterbuck,  and 
his  said  brother  Henry  Clutterbuck  respectively,  or  so  much  as 
should  be  then  unpaid,  and  also  a  debt  due  from  him  to  Miss 
Frances  Penneck  of  400Z.,  with  such  interest  as  may  be  then  due 
thereon,  and  also  all  such  other  debts  as  might  be  due  and  owing 
from  him  at  the  time  of  his  decease ;  and  upon  further  trust 
from  time  to  time,  to  receive  the  rents  and  profits  of  the  said 
lands  called  Fareham  farm,  and  pay  thereout  certain  annuities 
therein  mentioned,  and  subject  to  the  trusts  aforesaid  to  pay 
the  rents  and  profits  thereof  to  his  wife  Jane  Clutterbuck,  for 
her  life ;  and  after  her  decease,  to  the  use  of  his  nephews,  as 
therein  mentioned;  and  all  the  rest,  residue,  and  remainder 
of  his  estate  and  effects,  real  and  personal,  and  wheresoever 
situate,  he  devised  and  bequeathed  unto  and  to  the  use  of  his 
said  wife,  her  heirs,  executors,  and  administrators  respectively, 
according  to  the  nature  and  quality  of  the  same.] 

The  question  in  the  cause  was,  whether  the  2,000Z.  directed  to 
be  raised  out  of  the  Fareham  farm,  was  the  primary  fund  for 
the  payment  of  the  testator's  debts,  or  auxiliary  only  to  the 
personal  estate. 


Clutteb- 

BUCK 

Cluttbb- 

BUCK. 


[18] 


Mr.  Jacob  contended,  that  there  was  nothing  in  the  will  that 
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Clutteb- 

BUOK 
V. 

Clutteb- 

BUOK. 

[•19] 


indicated  an  intention  on  the  *part  of  the  testator  to  exonerate 
the  natural  fund  for  the  payment  of  his  debts.     *    *     * 

Mr.  Bickerateth,  on  the  other  side,  [cited  Oreene  v.  Greene  {i)y 
Micliell  V.  Michell  (2).] 

Mr.  Jacob,  in  reply,  observed,  that  the  present  case  was 
distinguishable  from  Oreene  v.  Greene  and  Michell  v.  Michelle 
inasmuch  as  in  the  former  of  those  cases  the  testator's  funeral 
expenses,  and  in  the  latter  the  testator's  funeral  and  testamentary 
expenses  were  expressly  charged  upon  the  real  estate. 


Dec.  14.      The  Master  of  the  Bolls  : 

I  am  of  opinion,  that  the  2,0002.  is  provided  by  the  testator 
as  the  primary  fund  for  the  payment  of  his  debts.  It  is  not  a 
[  *20  ]  contingent,  but  an  immediate  charge  *upon  the  de%dsed  estate 
for  the  payment  of  the  specific  debts,  and  all  other  the  debts 
which  might  be  due  and  owing  from  him  at  his  death ;  and  the 
residuary  gift  to  the  wife  cannot  be  considered  as  a  gift  of  the 
residue  of  the  personal  estate  after  payment  of  his  debts,  but  is  a 
general  gift  of  all  his  real  and  personal  estate  not  before  disposed 
of  by  his  will. 


1832. 
Nov.  23. 
Deo.  14. 

RolU  Court, 
Lkaoh,  M.R. 

[66] 


GOSDEN  V.   DOTTERILL. 

(1  Myl.  &  Keen,  56—60 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  15.) 

A  testator  bequeathed  to  his  sister  a  legacy  of  100/.  of  good  and  lawful 
money  of  Great  Britain,  to  be  paid  to  her  free  from  all  expense,  and 
a  legacy  of  20/.  to  his  nephew,  and  the  rest  of  his  money  to  be  equally 
divided  between  his  brother  and  his  niece.  At  his  decease  his  property 
consisted  of  600/.  3  per  cent.  Consols,  and  119/.  in  sovereigns:  Held» 
that  the  stock  did  not  pass  under  the  words  *'  money  "  (3). 

Held  also  that  under  the  words  '*  free  from  all  expense,'*  the  legacy 
of  100/.  was  to  be  paid  discharged  of  duty  (4). 

The  will  of  John  Gosden  contained  the  following  bequest: 
"  I  give  and  bequeath  to  my  sister,  Mrs.  Jane  Dotterill,  a  legacy 
of  lOOZ.  of  good  and  lawful  money  of  Great  Britain,  to  be  paid 
to  my  sister,  Mrs.  Jane  Dotterill,  free  from  all  expense ;  and  I 

40  L,   J.  Ch.  541,  24 


(1)  20  R.  B.  284  (4  Madd.  148). 

(2)  21  R.  R.  280  (5  Madd.  69). 

(3)  Cdlitis  V.  CoUins  (1871)  L.  R. 


12   Eq.   45o, 
L.  T.  780. 

(4)  See  posit  p.  357. 
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also  bequeath  a  legacy  of  20L  to  my  nephew,  John  Dotterill;  Gosdek 
and  the  rest  of  my  money  to  be  equally  divided,  share  and  dottbbill. 
share  alike,  between  my  brother  Joseph  Gosden,  and  my  niece 
Jane  Penfold."  The  testator's  property,  at  the  time  of  his 
decease,  consisted  of  600{.  3  per  cent.  Consols,  1192.  in 
sovereigns,  112.  arrears  of  pension  due  to  him  from  Chelsea 
Hospital,  and  some  household  furniture,  of  trifling  value ;  and 
the  material  question  in  the  cause  was,  whether  the  stock 
would  pass  to  the  residuary  legatees  under  the  words  ''rest  of 
my  money." 

Mr.  Jacob,  for  the  residuary  legatees : 

As  the  sum  of  6002.  stock  constituted  the  bulk  of  the  testator's 
property,  there  can  be  no  doubt  that  he  used  the  word  **  money  " 
in  its  popular  sense,  and  not  as  distinguished  from  stock;  for 
without  resort  to  the  stock,  the  residuary  gift  of  the  money  would 
have  been  nugatory:  [He  cited  Lynn  v.  Kerridge  (i),  Omnianey  v. 
Butcher  {2),  Legge  v.  AagilUs),  and  Kendall  v.  Kendall {4).] 

Mr.  Bickersteth  and  Mr.  Goodeve,  contra  : 

♦  *  In  Hothani  v.  Sutton  (5) ,  Lord  Eldon  distinctly  lays  down  [  RB  ] 
the  general  proposition  that  stock  does  not  pass  by  the  word 
"money."  *  *  There  must  be  expressions  in  the  context 
of  a  will  to  shew  that  the  testator  meant  something  more  than 
money  in  order  to  pass  stock  under  that  word;  and  the  cases 
cited  on  the  other  side  are  cases  in  which  such  an  intention  was 
indicated  by  the  context.     ♦     *     * 

Mr.  Jacob,  in  reply : 

In  Hotham  v.  Sutton  there  was  a  deliberate  contrast  of  *'  stock  " 
and  money  throughout  the  will.  *  *  In  ordinary  language,  [  59  ] 
we  might  certainly  say  with  sufficient  propriety  of  a  large  fund- 
holder,  that  he  was  possessed  of  a  great  deal  of  money.  If  the 
testator's  expression  be  not  technically  accurate,  it  is  sufficiently 
so  in  this  case  to  place  his  intention  beyond  all  doubt,  and  that 
intention  the  Court  will  eflfectuate. 

(1)  1  West's  Rep.  172.  (4)  28  B.  E.  125  (4  Rues.  360). 

(2)  24  R.  R.  42  (T.  &  R.  260).  (5)  10  R.  R.  83  (17  Yes.  319). 

(3)  24  R.  B.  51  (T.  &  R.  265,  n.). 
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[r.r. 


GOSDEN 

r. 

DOTTKBILL. 


The  Master  of  the  Bolls: 

I  have  no  doubt  that  it  was  the  intention  of  this  testator  that 
the  stock  should  pass  under  the  term  "  money ; "  but  if  it  be 
settled  that  stock  shall  not  pass  under  the  term  "  money,"  unless 
there  be  some  explanatory  context  in  the  will,  I  am  afraid  that 
the  testator's  intention  will  not  be  effectuated ;  for  here  there  is 
no  such  explanatory  context.  I  will,  however,  look  into  all  the 
authorities  before  deciding  this  case.  As  to  the  state  of  the 
testator's  property,  that  is  never  referred  to  in  aid  of  the  con- 
struction of  a  will,  because  the  will  speaks  at  the  death  of  the 
testator ;  and  when  a  testator  makes  his  will,  it  is  uncertain 
what  the  state  of  his  property  may  be  at  his  decease. 


Dec,  14. 


[•60] 


The  Master  of  the  Eolls: 

I  was  desirous  of  looking  into  the  authorities  before  deciding 
the  case;  and  I  find  the  authorities  confirm  *the  impression 
I  had  at  the  hearing  of  the  cause,  that  the  term  ''  money  "  will 
not  pass  stock,  unless  there  is  in  the  will  some  explanatory 
content ;  and  here  is  no  explanatory  context. 


Mr.  Jacob  suggested  that  it  was  questionable  whether  the 
legacy  to  Mrs.  Dotterill  was  given  to  her  free  of  legacy  duty, 
under  the  words  ''free  from  all  expense,"  inasmuch  as  the 
expression  was  capable  of  reference  to  expenditure  attending 
the  payment. 

His  Honour  was  of  opinion  that  the  legacy  was  to  be  paid 
discharged  of  the  duty. 


1832. 

Kox>,  23,  24, 

26. 

Dec,  12. 

1833. 
June  20. 
Nov,  16. 
Dec,  20. 

Lord 

Bbouoham, 

L.C. 

[61] 


WALBURN   V.   INGILBY. 

(1  Myl.  &  Keen,  61—87 ;  S.  C.  Coop.  temp.  Brough.  270 ;  3  L.  J.  (N.  S.) 

Ch.  21.) 

Where  books  and  papers,  the  joint  property  of  the  defendants  and  of 
other  persons  not  before  the  Court,  were  admitted  by  the  answer  to  be 
in  the  custody  of  a  third  party,  as  the  common  agent  of  all,  an  order 
was  made  upon  the  agent  to  permit  an  inspection  by  the  plaintiff, 
against  the  consent  of  those  owners  who  were  not  parties,  on  the 


VOL.  XXXVI.]     1882—83*    CH.    1  MYL-  &  K.  61—80.  247 

principle  that  the  Court  has  a  right  to  give  the  plaintiff  whatever  access      Walburn 
the  defendant  himself  would  he  entitled  to  (1).  v. 

An  application  to  stay  the  execution  of  the  order  for  production,       Ingilby. 
pending  an  appeal  to  the  House  of  Lords,  against  the  order,  was  refused 
with  costs  (2). 

[In  this  suit  the  defendants,  by  their  answer,  admitted  that 
certain  books  and  documents  which  were  the  joint  property  of 
them  and  others  (who  had  originally  been  co-defendants  in  the 
suit  but  had  successfully  demurred  to  the  bill),  and  related 
to  the  matters  stated  in  the  bill,  were  in  the  custody  of  their 
solicitor,  Mr.  Gregson,  as  the  agent  of  the  parties  entitled  thereto ;] 
an  order  was  made  by  the  Vicb-Chancbllor  that  the  plaintiff  [  79  ] 
should  have  those  papers  and  documents  produced,  and  have 
liberty  to  inspect  them  in  the  usual  way. 

The  Attorney-General  moved  to  discharge  the  Vice-Chan-         18S3. 
CBLLOR^s  order.  -^"J^lf^- 

Sir  E.  Sugdeny  for  the  plaintiff,  opposed  the  motion. 

As  the  main  topics  of  argument  used  on  both  sides  were 
more  fully  urged  afterwards  in  the  application  to  stay  execution 
of  the  order,  pending  an  appeal  to  the  House  of  Lords,  it  is 
unnecessary  to  repeat  them  here. 

The  Lord  Ghancbllor  refused  the  motion  with  costs. 

A  motion  was  now  made  on  behalf  of  the  defendants,  that  all       aw,  u. 
proceedings  to  enforce  production  of  the  books  and  documents  in 
question  might  be  stayed  pending  an  appeal  which  had  been 
presented  to  the  House  of  Lords  against  the  order  directing  them 
to  be  produced. 

The  Attorney-General  and  Mr.  Wigram^  for  the  motion : 

*     *    Li  support  of  the  present  application  it  is  enough  to        [  80  ] 

shew,  first,  that  a  bond  fide  and  substantial  appeal  has  been 

presented  to  the  House  of  Lords,  against  the  order  by  which  the 

production  is  directed;  and,  secondly,  that  the  enforcement  of 

(1)  Questioned,  KearsUy  v.  Philips  (2)  Discussed,  Bradford  v.  Young 

(1882)    10    a   B.   D.   36,   465;    52      (1884)  28  Ch.  D.  18;  54  L.  J.  Ch. 
L.  J.  Q.  B.  8,  269  ;  48  L.  T.  468.  368  ;  51  L.  T.  550. 
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Walburn     that  order  would,  as  matters  now  stand,  occasion  serious  and 
IxGiLBY.      irreparable  mischief.     *     *     * 

[  81  ]  Sir  E.  Sugden  opposed  the  application. 

Dec,  20.       The  Lord  Chancellor  : 

This  was  a  motion  to  stay,  pending  an  appeal  to  the  House  of 
[  '82  ]  Lords,  the  execution  of  an  order  obtained  on  *the  20th  June  last, 
calling  upon  four  of  the  defendants,  Messrs.  Tennyson,  Russell, 
Lousada,  and  Thiselton,  to  produce  and  give  to  the  plaintiff 
access  to  the  books  and  papers  set  forth  in  a  schedule  to  their 
answer,  and  admitted  by  them  to  be  in  the  possession  and  custody 
of  Mr.  Gregson,  who  is  also  admitted  by  them  to  be  their  solicitor. 
It  is  further  admitted  by  them,  that  those  books  and  papers  relate 
to  the  matters  in  the  plaintiff's  bill.  Thus  far,  then,  nothing 
seems  to  be  more  of  course  than  the  granting  the  usual  inspec- 
tion. But  it  was  resisted  on  the  ground  that  several  of  the  other 
defendants  had  demurred  to  the  bill ;  that  their  demurrer  had 
been  allowed  some  months  before  the  order  was  made ;  and  that 
Mr.  Gregson  held  the  documents  in  question  for  them,  as  well 
as  for  the  defendants  who  had  answered,  and  against  whom  the 
application  was  made. 

It  is,  however,  to  be  observed,  that  not  one  of  the  defendants 
who  resist  the  production  takes  upon  himself  to  swear  absolutely 
that  he  has  not  the  power  of  producing.  What  they  state  is  as 
if  a  party  were  to  say,  he  could  not  produce  papers  because  they 
were  in  his  solicitor's  hands,  a  statement  which  plainly  could  not 
protect  him.  The  defendants'  answer  states  that  Mr.  Gregson 
has  the  custody,  as  their  solicitor,  and  also  as  the  solicitor  of  the 
other  defendants ;  and  their  affidavits  state  that  the  documents 
are  in  his  custody,  he  being  their  solicitor  in  the  cause,  as  well 
as  the  solicitor  of  others  whose  demurrer  has  been  allowed ;  and 
that  he,  Gregson,  objects  to  produce  them,  on  account  of  a  notice 
given  him  by  two  of  the  defendants  who  had  demurred ;  and  so, 
argumentatively,  and  by  way  of  inference,  that  under  the  cir- 
cumstances, the  parties  are  unable  to  produce  them.  An  affidavit 
to  the  like  effect  was  also  made  by  Mr.  Gregson,  admitting  that 
he  held  the  documents  as  solicitor  in  the  cause  for  all  the  parties. 
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as  well  those  who  continued  such,  as  those  whose  demurrer  *had     Walburn 
been  allowed.     It  is  also  sworn  that  some  of  the  latter  have  other      inoilby. 
solicitors   in  their  employ  besides  Gregson,  and  that  through        [  *83  ] 
those  other  solicitors  they  have  given  Gregson  notice,  as  their 
solicitor,  not  to  produce  the  documents. 

If  such  a  defence,  or  such  an  arrangement  among  parties  having 
a  common  interest  in  books  and  papers,  were  allowed  to  protect 
them  against  production,  it  is  clear  that  means  would  never  be 
wanting  to  evade  or  to  defeat  the  jurisdiction  of  the  Court.  The 
whole  affair  has  essentially  the  appearance  of  a  contrivance  for 
this  purpose,  and  it  can  never  be  suffered  to  prevail.  One  party 
elects  to  demur ;  another  thinks  it  for  his  advantage  to  answer  ; 
both  employ  one  solicitor  in  the  cause,  who  holds  the  documents 
relating  to  it  for  both ;  but  the  defendant,  who  demurs,  employs 
another  solicitor,  to  give  his  solicitor  in  the  cause  notice  not  to 
produce  these,  and  the  defendant  who  answers  says,  that  his 
co-defendant,  being  no  longer  a  party,  has,  by  his  private  solicitor, 
given  notice  to  the  common  solicitor  not  to  produce  the  papers 
which  are  their  common  property,  and  to  which  both  have  the 
same  title.  Such  an  excuse  cannot  be  admitted.  The  Court 
has  a  right  to  give  whatever  access  the  party  himself  is  entitled 
to,  and  as  Gregson  could  not  refuse  access  to  the  defendants  who 
have  answered,  so  cannot  they  refuse  access  to  the  plaintiffs. 
With  respect  to  Mr.  Gregson,  he  is  quite  safe  in  acting  as  the 
order  of  the  Court  has  called  upon  his  clients  to  do  and  to 
permit. 

[Upon  the  general  question  of  staying  execution  pending  an 
appeal  to  the  House  of  Lords,  the  Lobd  Chancellor  said  :] 

I  had  every  inclination  originally  to  grant  this  application  ;  [  86  ] 
and  if,  on  conferring  with  others  whose  experience  gave  great 
weight  to  their  opinions,  I  had  found  that  any  doubt  was 
entertained  upon  the  matter  of  the  order,  or  of  this  motion, 
I  should  probably  have  stayed  the  execution.  But  even  then 
I  am  not  sure  that  I  should  have  done  right ;  for  certainly  it 
would  be  giving  encouragement  to  vexatious  appeals  upon  a  large 
class  of  the  business  which  occupies  these  Courts.  Indeed  were 
this  motion  granted,  upon  the  allegation  that  refusing  it  will 
enable  a  party  to  do  something  which  cannot  be  undone,  or  to 
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Walbubn  obtain  some  advantage  which  can  never  afterwards  be  wrested 
iNoiLBY.  from  him,  it  is  impossible  *to  conceive  any  case  of  an  order  for 
[  '87  ]  paying  money  out  of  Court,  for  dissolving  an  injunction,  for 
appointing  a  receiver,  in  which,  the  same  ground  existing  much 
more  plainly,  the  same  course  must  not  be  pursued.  And  thus 
the  very  cases  where  it  is  of  the  most  essential  importance  that 
speedy  execution  should  take  place,  the  very  cases  in  which  this 
Court  possesses  its  peculiar  jurisdiction  because  of  that  urgent 
necessity,  will  be  those  in  which  the  argument  for  suspending 
execution  will  be  most  powerful.  In  other  and  better  words,  in 
the  language  of  Lord  Eldon,  the  arm  of  the  Court  will  indeed 
be  palsied. 

It  is  needless  to  observe,  that  the  inconvenience  which  must 
be  admitted  to  attend  this  principle,  and  in  a  great  measure  to 
render  appeals  nugatory,  may  be  traced  almost  in  the  whole  to 
the  imperfect  constitution  of  the  appellate  jurisdiction.  If  that 
were  so  constructed  as  to  give  instantaneous  dispatch,  then,  under 
proper  regulations  (for  even  then  some  restraint  would  be  neces- 
sary) execution  might  generally  be  staid  pending  the  appeal. 
The  diflSculty  would  here  be,  justly  to  arrange  those  regulations, 
so  as  to  prevent  appeals  being  resorted  to  in  all  cases,  and  the 
Courts  below  being  made  merely  stages  for  carrying  causes  to 
the  last  resort.  But  whether  an  appellate  Court  is  ever  likely 
to  be  obtained,  so  constructed  as  to  ensure  such  immediate 
dispatchj  and  at  the  same  time  so  composed  as  to  obtain  full 
confidence  for  its  decisions,  is  another  and  a  more  serious 
question,  upon  which  this  is  no  place  or  time  to  enter. 

I  therefore  feel  it  to  be  absolutely  necessary  that  this  motion 

should  be 

Refused,  and  with  costs. 
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BOLTON  V.  CORPOEATION  of  LIVERPOOL  (1).  isas. 

Jan.  23,  24. 
(I  Myl.  &  Keen,  88—97  ;  S.  C.  Coop.  temp.  Brough.  19 ;  1  L.  J.  (N.  S.)  jr^j.  {3. 

Ch.  166.)  — ^  * 

T  nivl 

On  a  bill  of  discovery  in  aid  of  the  defence  to  an  action  brought  by    Brougham 
a  corporation  for  the  recovery  of  town  dues,  the  defendants,  by  their  L.C. 

answer  admitted  that  they  had  in  their  custody  and  relating  to  the  [  88  ] 
matters  mentioned  in  the  bill,  divers  cases  which  had  been  prepared  and 
laid  before  counsel  in  contemplation  of  the  then  pending  litigation,  as 
also  certain  grants  and  deeds,  which  were  the  title  deeds  and  documents 
evidencing  their  title  to  the  dues  in  question :  Held,  that  the  plaintiffs 
in  equity  were  not  entitled  to  an  inspection  of  the  cases  or  deeds. 

The  plaintiffs,  who  were  merchants  and  co-partners  in  Liver- 
pooly  were  defendants  in  an  action,  brought  by  the  Corporation, 
for  the  recovery  of  certain  dues  levied  by  the  Corporation  upon 
the  traders  of  that  town.  The  bill  was  filed  for  the  purpose  of 
obtaining  a  discovery  from  the  Corporation  in  aid  of  the  plaintiffs' 
defence  to  the  action  at  law. 

The  bill  among  other  things  charged  that  divers  cases  had 
been  lately  submitted  to  counsel,  for  their  opinion,  touching  the 
right  of  the  Corporation  to  receive  the  tolls  and  duties,  and  from 
which,  if  produced,  it  would  appear  that  the  Corporation  had  no 
such  right,  and  that  all  such  cases  were  then  in  the  possession 
or  power  of  the  defendants;  and  it  further  charged  that  the 
defendants  had  in  their  possession  or  power  divers  charters, 
grants,  deeds,  books,  accounts,  letters,  copies  of  and  extracts  from 
letters,  cases,  written  statements,  tables  or  lists  of  town  dues, 
tolls  or  duties,  bills,  informations,  pleas,  answers,  memorandums, 
papers,  and  writings,  relating  to  the  matters  contained  in  the  bill; 
and  by  which,  if  produced,  the  truth  of  those  matters  would  appear. 

The  defendants,  by  their  further  answer,  among  other  things, 
admitted  that  divers  cases  or  statements  had  lately  been  sub- 
mitted to  counsel,  by  the  Corporation,  for  their  opinion  on  the 
subject  of  or  relating  to  the  right  of  the  Corporation  to  levy  and 
receive  the  dues  or  customs  aforesaid ;  and  that  all  such  cases 
or  statements  were  then  in  the  possession  or  power  of  the  defen- 
dants ;  *that  they  had  in  the  second  schedule  to  their  further  [  ♦SQ  ] 
answer  annexed,  and  which  they  prayed  might  be  taken  as  part 

(1)  Bristol  Corporation  v.  Cox.  (1884)  26  Ch.  D.  678,  53  L.  J.  Ch.  1144, 
50  L.  T.  719. 
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Bolton 
r, 

Ck)BPOBA- 
TION  OP 

Liverpool. 


[•90] 


thereof,  set  forth  a  list  of  such  last  mentioned  cases  or  state- 
ments ;  but  that  such  cases  or  statements  so  scheduled  as  afore- 
said were  prepared  in  contemplation  of,  and  with  reference  to» 
the  action  in  the  bill  mentioned,  and  with  reference  to  this  suit ; 
and  the  defendants  submitted  that  they  ought  not  to  be  compelled 
to  produce  the  same.  However,  the  defendants  denied  that  if 
such  cases  and  statements  were  produced,  it  would  appear  that 
the  Corporation  were  well  aware,  or  had  reason  to  believe  or 
suppose,  or  that  the  fact  was  that  they  had  no  right  to  levy  or 
receive  such  town  dues,  tolls,  or  duties,  or  customs,  or  otherwise 
than  as  aforesaid;  but  that,  on  the  contrary,  it  would  appear 
that  the  Corporation  had  the  right  as  then  contended  for  by 
them.  The  defendants  further  admitted  that  they  had  then, 
in  their  possession,  certain  grants,  deeds,  documents,  and  papers, 
relating  to  the  matters  aforesaid,  and  that  they  had  in  the  third 
schedule  to  their  said  answer,  and  which  they  prayed  might  be 
taken  as  part  thereof,  set  forth  a  list  of  such  grants,  deeds, 
documents,  and  papers.  But  the  defendants  said  that  many  of 
such  grants,  deeds,  and  documents,  were  the  title  deeds  and 
documents  evidencing  and  shewing  the  title  of  the  Corporation 
to  the  town  and  lordship  of  Liverpool,  and  to  the  town  dues  and 
customs  aforesaid ;  and  that  many  of  such  documents  and  papers 
were  copies  of  accounts  from  public  offices,  and  that  they  had  in 
the  said  schedule  particularized  and  distinguished  which  of  the 
said  grants,  deeds,  and  documents  were  the  title  deeds  and  docu- 
ments evidencing  the  title  of  the  Corporation  to  the  town  and 
lordship  of  Liverpool,  and  town  dues  and  customs  aforesaid,  and 
which  of  the  said  documents  and  papers  were  copies  of  accounts 
*from  public  offices;  and  the  defendants  submitted  that  they 
ought  not  to  be  compelled  to  produce  such  grants,  deeds, 
documents,  and  papers. 

A  motion  was  made  before  the  Vice-Chancellor  that  the  plain- 
tiffs and  their  agents  might  be  at  liberty  to  inspect  and  take 
copies  of  the  cases  or  statements  and  documents  mentioned  in 
the  defendants'  further  answer,  and  in  the  second  and  third 
schedules  thereto.  The  Vice-Chancellor  refused  the  applica- 
tion (i),  except  in  so  far  as  it  related  to  certain  cases  submitted  to 
(1)  Eeported  in  3  Sim.  467. 
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counsel   on  the  defendants'  behalf  many  years,  ago,  and   long       boltok 
before   the  present  legal   proceedings  were  in  contemplation,      cobpoba- 
And  the  motion  was  now  renewed.  ^  '''^^^  ^*' 

LiVEBPOOL. 

Mr.  Pepya  and  Mr.  Kindersley^  for  the  motion;  and  the 
Solicitor-General  {Sir  W.  Home),  Sir  C.  Wetherell,  SirE.  Sugden, 
and  Mr.  Dackirorth  against  it. 

[The  cases  cited  and  the  arguments  arged  by  coansel  in  support 
of  the  application  are  sufficiently  stated  and  discussed  in  the 
LoBD  Chancellor's  judgment.] 

The  Lord  Chancellor  :  l^b^. 

In  this  case,  an  action  for  tolls  having  been  brought  by  the  [  ^^  1 
Corporation  against  the  plaintiffs  in  equity,  the  question  was 
touching  the  right  of  the  plaintiffs,  who  were  the  defendants  at 
law,  to  have  certain  documents  referred  to  in  the  schedules  to 
their  answer,  produced  in  aid  of  the  defence  at  law ;  and  those 
documents  being  of  two  descriptions,  raised  two  separate  ques- 
tions ;  the  one  relating  to  papers  of  various  kinds,  evidencing  the 
title  of  the  Corporation  to  the  town  and  lordship  of  Liverpool, 
and  to  the  dues  and  customs  in  question ;  the  other  relating  to 
cases  and  statements  submitted  to  counsel  in  contemplation  of 
and  pending  the  present  proceedings  at  law  and  in  equity. 

First,  as  to  the  documents  evidencing  title.  I  entertain  the 
same  view  of  this  question  which  his  Honour  did  when  he  refused 
the  application.  I  take  the  principle  to  be  this :  A  party  has 
a  right  to  the  production  of  deeds  sustaining  his  own  title 
affirmatively,  but  not  of  those  which  are  not  immediately  con- 
nected with  the  support  of  his  own  title  and  which  form  part 
of  his  adversary's.  He  cannot  call  for  those  which,  instead  of 
supporting  his  title,  defeat  it  by  entitling  his  adversary.  Those 
under  which  both  claim  he  may  have,  or  those  under  which  he 
alone  claims.  Thus  an  heir-at-law  cannot,  in  that  character,  call 
for  the  general  inspection  of  deeds  in  the  possession  of  a  devisee. 

In  Ladi/  Shaftesbury  v.  Airoivsmith  (i).  Lord  Loughborough  said,         [  d2  ] 
"  he  could  not  find  any  spark  of  equity  for  such  an  appUcation 

(1)  4  E.  E.  181  (4  Ves.  66). 
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as  that ;  "  admitting  that  the  heir  in  tail  (and  so  he  decided)  had 
a  right  to  inspect  settlements  creating  estates  in  tail  general; 
the  party  stating  himself  to  be  the  heir  of  the  body. 

The  plaintiff  here  does  not  claim  any  thing  positively  or 
affirmatively  mider  the  documents  in  question.  He  only  defends 
himself  against  the  claims  of  the  Corporation,  and  suggests  that 
the  documents  evidencing  their  title  may  aid  his  defence.  How  ? 
By  proving  his  title,  he  says.  But  how  can  those  documents 
prove  his  title  ?  Only  by  disclosing  some  defect  in  that  of  the 
Corporation.  The  description  of  the  documents  is,  that  they 
rebut  or  negative  the  plaintiff's  title  :  they  are  the  Corporation's 
title  and  not  his,  and  they  are  only  his  negatively,  by  failing  to 
prove  that  of  the  Corporation.  He  rests  on  the  right  which  he 
has,  in  common  with  all  mankind,  to  be  exempt  from  dues  and 
customs;  and  he  says,  "Prove  me  liable,  if  you  can."  The 
Corporation  have  certain  documents  which,  they  say,  prove  this 
liability.  He  cannot  call  for  these  documents,  merely  because 
they  may,  upon  inspection,  be  found  not  to  prove  his  liability, 
and  so  to  help  him  and  hurt  his  adversary,  whose  title  they  are. 

The  case  of  The  Princess  of  Wales  v.  Lord  Liverpool  (i)  was 
cited ;  and  it  is,  perhaps,  a  strong  case.  But  it  is  a  peculiar 
one.  Lord  Eldon  at  first  refused  the  application,  and  then 
granted  it  in  the  special  circumstances.  The  instruments  were 
two  promissory  notes,  upon  which  the  suit  was  brought  against 
executors.  Lord  Eldon,  in  delivering  judgment  upon  that  case, 
'''threw  out  many  observations  as  to  what  might  appear  on  an 
inspection.  The  notes,  he  said,  might  be  duplicates  ;  they  might 
have  important  variations  ;  some  question  might  arise  on  the 
stamps,  and  they  might,  at  any  rate,  said  his  Lordship,  be  given 
up  at  the  hearing ;  for  an  indemnity  will  not  do ;  at  least,  that 
is  questionable.  Yet  he  held  all  this  matter  of  surmise  not  to 
be  enough ;  for  he  required  the  defendant  to  state  in  what  respect 
the  inspection  of  the  notes  was  material  for  his  defence,  and  upon 
afl&davits  of  circumstances  impeaching  their  genuineness,  he 
thought  enough  appeared  to  warrant  an  order  that  the  defendant 
should  not  be  compelled  to  answer  till  he  had  obtained  the  inspec- 
tion. It  must  be  admitted,  that  there  the  thing  sought,  and  in 
(1)  19  E.  E.  282  (1  Swanst.  114,  580). 
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substance  allowed  to  be  inspected,  was  not  any  matter  collateral, 
but  the  very  instrument  on  which  the  title  of  the  plaintiff  rested, 
and  which  could  only  be  the  title  of  the  defendant  by  failing  to 
support  that  of  the  plaintiff.  His  Lordship  may  have  considered 
the  instruments  as  a  sort  of  title  common  to  both  parties ;  but 
it  could  only  be  so  by  the  one  party  setting  them  up,  and  the 
other  impeaching  them  on  flaws  discoverable  by  inspection.  It 
must,  however,  be  observed,  that  this  was  a  kind  of  case  in 
which,  at  law,  inspection  would  have  been  given. 

In  this  case,  therefore,  I  can,  upon  the  whole,  see  no  reason 
for  coming  to  a  different  conclusion  from  that  at  which  his 
Honour  arrived,  when  he  refused  inspection  of  those  parts  of  the 
Corporation's  title,  as  being  theirs,  and  not  the  plaintiffs',  and 
not  common  to  both. 

Next  with  respect  to  the  cases  sought  to  be  inspected.  These 
are  the  cases  laid  before  counsel,  in  contemplation  of  the  action, 
and  pending  the  proceedings.  Their  dates  come  down  to  the 
29th  of  October,  1881,  the  bill  having  been  filed  in  November, 
1830,  and  the  *answer  sworn  in  December,  1831.  Most  of  the 
cases  were  laid  before  counsel  after  the  demurrer  was  argued ; 
nay,  after  it  came  before  me  on  appeal ;  some  of  them  on  the 
very  eve  of  the  present  application  to  the  Vice-Chancellor.  They 
are  sworn  in  the  answer  "to  have  been  prepared  in  contemplation 
of  and  with  reference  to  the  action  and  suit."  It  is  suggested, 
that  one  of  them  is  the  very  brief  for  counsel  at  the  trial  of  the 
action,  to  prepare  himself  against  which  the  plaintiff  in  equity 
claims  the  inspection.  And  whether  this  be  so  in  point  of  fact, 
or  not,  is  immaterial,  as  it  may  well  occur  in  any  cause,  if  the 
cases  laid  before  counsel  in  reference  to  that  cause  can  be  obtained 
by  coming  to  this  Court. 

It  seems  plain,  that  the  course  of  justice  must  stop  if  such  a 
right  exists.  No  man  will  dare  to  consult  a  professional  adviser 
with  a  view  to  his  defence  or  to  the  enforcement  of  his  rights. 
The  very  case  which  he  lays  before  his  counsel,  to  advise  upon 
the  evidence,  may,  and  often  does,  contain  the  whole  of  his 
evidence,  and  may  be,  and  frequently  is,  the  brief  with  which 
that  or  some  other  counsel  conducts  his  cause.  The  principle 
contended   for,   that  inspection   of  cases,  though   not   of    the 
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opinions,  may  always  be  obtained  as  of  right,  would  produce 
this  effect,  and  neither  more  nor  less,  that  a  party  would  go  into 
Court  to  try  the  cause,  and  there  would  be  the  original  of  his 
brief  in  his  own  counsel's  bag,  and  a  copy  of  it  in  the  bag  of  his 
adversary's  counsel.  Nay,  as  often  as  a  party  found  himself 
unprepared,  or  suspected  that  something  new  had  come  to  his 
adversary's  knowledge,  he  might  (at  least  if  he  were  plaintiff) 
postpone  the  trial,  and  obtain  a  discovery  of  those  new  circum- 
stances, which,  in  all  likelihood,  had  been  laid  before  counsel  for 
advice.  If  it  be  said  that  this  Court  compels  the  disclosure  of 
whatever  a  party  has  at  *any  time  said  respecting  his  case ;  nay, 
even  wrings  his  conscience  to  disclose  his  belief,  the  answer  is, 
that  admissions  not  made,  or  thoughts  not  communicated  to 
professional  advisers,  are  not  essential  to  the  security  of  men's 
rights  in  courts  of  justice.  Proceedings  for  this  purpose  can  be 
conducted  in  full  perfection,  without  the  party  informing  any 
one  of  his  case  except  his  legal  advisers.  But  without  such 
communication  no  person  can  safely  come  into  a  Court,  either  to 
obtain  redress  or  to  defend  himself. 

Yet  violent  as  such  compulsory  disclosure  may  be  deemed,  and 
wholly  inconsistent  with  the  possibility  of  safely  transacting 
judicial  affairs,  if  the  authorities  are  in  its  favour  we  must  submit. 
Badcliffe  v.  Fursman  (i)  is  the  case  commonly  relied  on  in  these 
questions.  It  is  a  decision  of  Lord  En^a's,  affirmed  in  the 
House  of  Lords.  If  it  had  decided  the  question,  there  would 
have  been  no  alternative  but  submission.  The  report  in  Brown's. 
Parliamentary  Cases  is  imperfect,  and  in  one  respect  not  correct ; 
for  it  conveys  an  inaccurate  notion  of  the  nature  of  the  demurrer* 
But  even  by  the  report,  and  certainly  by  the  printed  cases,  which 
I  have  examined  together  with  my  noble  and  learned  predecessor,, 
it  appears  plain  that  the  record  did  not  shew  any  suit  to  have 
been  instituted  or  even  threatened  at  the  time  the  case  was- 
stated  for  the  opinion  of  counsel ;  and  the  decision  being  upon 
the  demurrer,  the  Court  had  no  right  to  know  any  thing  which 
the  record  did  not  disclose.  All  the  Court  knew  was,  that  a 
case  had  been  laid  before  counsel  at  some  time,  in  order  to  satisfy 
the  party  consulting,  whether  his  rights  had  been  affected  by  & 
(1)  2  Brc.  P.  C.  514,  Toml.  ed. 
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certain  lapse  of  time.  And  the  ground  on  which  the  production 
was  resisted  appears  to  have  been  the  mischief  of  disclosing 
statements  confidentially  made  for  the  private  ease  and  satisfac- 
tion of  parties. 

So  far  this  decision  rules  that  a  case  laid  before  counsel  is  not 
protected ;  that  it  must  be  disclosed.  But  the  decision  does  not 
rule  that  disclosure  must  be  made  of  a  case  laid  before  counsel, 
in  reference  to  or  in  contemplation  of,  or  ponding  the  suit  or 
action,  for  the  purposes  of  which  the  production  is  sought. 

The  case  of  Preston  v.  Cart-  (i),  would  seem  to  have  carried  the 
doctrine  of  Radxiliffe  v.  Fursmauy  this  one  most  material  step 
farther,  but  apparently  without  intending  to  do  so,  for  one  of  the 
learned  Judges  says  that  he  agrees  with  those  who  have  expressed 
an  opinion  that  it  should  not  be  carried  farther. 

There  is,  however,  a  decision  of  this  Court  since  Preston  v. 
Carr,  by  which  I  am  disposed  to  be  guided,  in  deference  as  well 
to  all  the  principles  upon  which  it  proceeds,  as  to  the  authority 
of  the  noble  and  learned  Judge  who  pronounced  it ;  I  mean  the 
case  of  Hughes  v.  Biddvljph  (2).  I  can  Bee  no  difference  between 
the  letters  there  excepted  from  the  order  to  produce  documents, 
and  the  cases  laid  before  counsel.  They  were  letters  which 
passed  between  the  client  and  the  solicitor,  and  between  two 
solicitors  employed  by  the  client  in  the  progress  of  the  cause,  or 
with  reference  to  the  cause  before  it  was  instituted.  This  was 
the  line  which  Lord  Lyndhubst  drew,  and  I  can  see  no  difference 
between  the  statements  of  a  case  in  such  correspondence,  and 
the  statements  which  are  laid  before  counsel  in  the  form  of  a  case 
for  their  opinion.  Something  which  occurred  in  the  corre- 
spondence, might  happen  to  be  kept  out  of  the  case  so  laid  before 
counsel,  and  that  might  be  a  motive  in  one  instance  for  not 
refusing  the  production  of  the  case,  while  the  party  might  have 
a  reason  for  refusing  the  letters.  But  that  is  accidental  and 
*cannot  affect  the  principle ;  for  it  is  clear  that  the  case  may, 
and  in  such  circumstances,  probably  will,  contain  as  much 
matter  as  the  letters,  which  the  client  cannot  safely  disclose  :  and 
it  may  very  well  happen  that  the  case  prepared  by  the  solicitor 
should  contain  more  than  the  letters. 

(1)  1  Y.  &  J.  175.  (2)  28  E.  E.  46  (4  Euss.  190). 
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Vent  V.  Pacey  (i),  which  followed  two  years  after,  though  reported 
next  in  the  same  volume,  is  said  to  throw  a  doubt  upon  Hughes  v. 
Biddtdph,  at  least  as  far  as  regards  its  application  to  this 
question.  In  the  first  place,  however,  the  Vicb-Chancbllob 
having  acted  on  Hughes  v.  Biddvlph,  as  regards  the  letters,  his 
order  was  appealed  from  and  affirmed.  But  next,  it  is  said  that 
a  case  laid  before  counsel  appears  incidentally  to  have  been 
produced.  The  observation  which  I  have  made  will  explain  that ; 
for  the  party  may  not  have  resisted  the  production,  on  the 
accidental  ground  mentioned  of  the  letters  happening  to  contain 
what  he  was  reluctant  to  disclose,  though  the  case  did  not.  But 
be  that  as  it  may,  there  was  no  contest  on  the  production  of  the 
case,  and  the  question  was  not  decided. 

I  am  therefore,  upon  the  whole,  of  opinion  that  cases  laid 
before  counsel  in  the  progress  of  a  cause,  and  prepared  in 
contemplation  of,  and  with  reference  to  an  action  or  suit,  cannot 
be  ordered  to  be  produced  for  the  purposes  of  that  action  or  suit. 


Jan,  17,  31. 

Lord 

Brougham, 

L.C. 

[98] 


GKEENOUGH  v.  GASKELL(2). 

(1  Myl.  &  Keen,  98—115;  S.  C.  Coop.  temp.  Brough.  96.) 

On  a  bill  which  sought  to  charge  a  solicitor  with  a  fraud  practised  on 
the  plaintiffs  in  the  course  of  proceedings  on  his  client's  behalf,  the  Court 
refused  to  order  the  production  of  entries  and  memorandums  contained 
in  the  defendant's  books,  or  of  written  communications,  made  or  received 
by  him,  relating  to  those  proceedings,  and  admitted  by  the  answer  to  be 
in  the  defendant's  custody. 

And,  generally,  it  seems  that  a  solicitor  cannot  be  compelled,  at  the 
instance  of  a  third  party,  to  disclose  matters  which  have  come  to  his 
knowledge  in  the  conduct  of  professional  business  for  a  client,  even 
though  that  business  had  no  reference  to  legal  proceedings,  either 
existing  or  in  contemplation. 

By  an  order  made  in  the  month  of  March,  1881,  in  a  suit  for 
the  administration  of  a  testator's  assets,  a  sum  of  5,000Z.  was 

(1)  4  Russ.  193.  Omitted  from 
the  Revised  Reports  for  the  reason 
here  given. — 0.  A.  S. 

(2)  The  origin  and  meaning  of  the 
rule  protecting  confidential  com- 
miinications  between  solicitor  and 
client  as  given  by  Lord  Brouohah: 
on   p.    263    below  is   approved  by 


Turner,  V.-C,  Buasell  v.  Jackson 
(1851)  9  Ha.  at  p.  391,  and  by 
Jessel,  M.R.,  Aiiderson  v.  Bank  of 
British  Columbia  (1876)  2  Ch.  Div. 
648  ;  and  see  Lyell  v.  Kennedy  (1883) 
9  App.  Cas.  81,  86 :  In  re  Strachan, 
'95,  1  Ch.  439,  444,  C.  A.— F.  P. 
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directed  to  be  lent  and  advanced  to  one  Thomas  Darwell  out  of   gkeexough 

the  fund  in  Court,  upon  Darwell  executing  a  bond  for  double  the     gaskell. 

amount,  by  way  of  security  for  the  repayment.     Under  another 

order,  dated  the  26th  of  the  following  April,  a  sum  of  1,600Z. 

being  part  of  the  aforesaid  5,000Z.,  was  accordingly  paid  to  a 

country  solicitor  of  the  name  of  Gaskell,  who  received  the  money 

on  Darwell's  account,  although,  as  was  alleged,  he  was  aware  at 

the  time  that  his  client  had  not  given  the  required  security. 

The  mistake  was  soon  afterwards  discovered,  and  an  order  made 

for  the  repayment  of  the  money ;  and  on  Darwell  failing  to  obey 

that  order,  an  attachment  issued  against  him,  under  which  he 

was  arrested.    In  this  state  of  things,  application  was  made  on 

his  behalf,  to  the  plaintiffs,  who  were  ultimately  prevailed  upon 

to  join  in  signing  and  delivering  to  Gaskell  a  promissory  note  for 

1,698Z.    (which  sum  included  a  balance  due  for  costs),   and 

Gaskell,  on  receiving  the  note,  advanced  the  money  ordered  to 

be  replaced,  and   his    client  was  immediately  set  at  liberty. 

Darwell  became  a  bankrupt  shortly  afterwards  ;  and  the  present 

bill  was  then  filed  against  Gaskell  by  the  persons  who  had  joined 

in  executing  the  note,  for  the  purpose  of  having  it  delivered  up 

to  be  cancelled,  and  for  an  injunction  against  legal  proceedings 

in  the  meantime. 

The  bill,  after  setting  forth  in  detail  the  circumstances  above  [  99  ] 
mentioned,  alleged,  that  the  plaintiffs  had  been  persuaded  to 
execute  the  note  in  question,  at  the  pressing  instance  and 
solicitation  of  the  defendant;  that  the  more  readily  to  induce 
them  to  sign  it,  the  defendant  had  fraudulently  concealed  the 
fact,  that  Darwell  was  then  in  a  state  of  insolvency,  or  had 
committed  an  act  of  bankruptcy,  and  had  falsely  represented 
bis  client's  difficulties  as  being  temporary  only,  although  at  the 
time  the  defendant  made  such  representations,  he  well  knew  the 
contrary  to  be  the  truth ;  and  that  inasmuch  as  the  note  was 
given  for  the  purpose  of  raising  the  money  which  the  Court  had 
ordered  to  be  replaced,  and  that  mone^  had  been  originally 
advanced  under  an  order  improperly  obtained,  through  the 
agency  and  management  of  the  defendant,  the  defendant  would 
himself  have  been  held  liable  by  the  Court,  if  Darwell  had  failed 
to  repay  it ;  and  the  defendant  was  therefore  to  be  considered,  in 
equity,  as  the  principal  debtor,  for  whom  the  plaintiffs  were 

17—2 
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Gebbnough  no  more  than  sureties.  The  bill  moreover  stated  a  variety  of 
Gabkbll.  facts,  tending  to  shew  that  the  defendant,  who  had  acted  for 
many  years,  and  throughout  the  whole  of  the  proceedings  in  the 
administration  suit,  and  particularly  upon  the  orders  already 
mentioned,  as  the  solicitor  of  Darwell,  must  have  fully  known 
the  real  situation  and  circumstances  of  his  client. 

The  defendant,  by  his  answer,  wholly  denied  that  the  note  in 
question  had  been  executed  by  the  plaintiffs  at  his  instance  or 
entreaty,  but  he  admitted  that  he  had  been  aware  of  the  situation 
and  circumstances  of  Darwell  at  the  time  of  the  transaction 
impeached  by  the  bill ;  and,  in  answer  to  a  charge  to  that  effect, 
he  also  admitted  that  he  had  in  his  possession  divers  books,  &c., 
containing  entries  and  memorandums,  and  also  divers  papers  and 
letters,  relative  to  the  matters  in  the  bill  mentioned ;  and  he  set 
[  •100  ]  forth  a  list  of  them  in  a  schedule.  *But  he  stated  that  such 
entries  and  memorandums  were  made,  and  such  papers  and 
letters  were  written,  or  received  by  him  in  his  capacity  of 
confidential  solicitor  for  Darwell,  for  whom  he  had  been 
professionally  concerned  for  a  number  of  years. 

Sir  E.  Sugden  and  Mr.  Koe,  for  the  plaintiffs,  now  moved, 
by  way  of  appeal  from  the  Vicb-Chancbllor,  by  whom  the 
motion  had  been  refused,  that  the  scheduled  books,  papers,  and 
letters,  might  be  produced,  and  that  the  plaintiffs  might  have 
liberty  to  inspect  them.  The  privilege  which  entitled  solicitors  to 
withhold  a  discovery  of  matters  coming  to  their  knowledge  in  the 
course  of  their  professional  business,  was  a  privilege  granted  solely 
for  the  benefit  of  the  client,  and  could  never  be  aUowed  to  shelter 
a  solicitor  who  was  sought  to  be  personally  charged  with  a  fraud. 

Mr.  Pepys  and  Mr.  Spence  opposed  the  motion. 

Jan,  31.  The  Lord  Chancellor  this  day  delivered  the  following  judgment ; 
We  are  here  to  consider  not  the  case  which  has  frequently 
arisen  in  courts  of  equity,  and  more  than  once  since  I  came  into 
this  Court,  of  a  party  called  upon  to  produce  his  own  communi- 
cations with  his  professional  advisers.  How  far  he  may  be 
compelled  to  do  so,  has,  at  different  times,  been  a  matter  of 
controversy.  And  in  two  cases  before  Lord  Lyndhurst  (i),  and 
(1)  Hughes  v.  Biddulph,  Vent  y.  Paceyy  see  awfc,  pp.  257,  258. 
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one  since  I  sat  here  (i),  the  principle  has  been  acted  upon,  that    GREKNoxraH 
even  the  party  himself  cannot  be  compelled  to  disclose  his  own     qaskell. 
statements  made  to  his  coansel  or  solicitor  in  the  suit  pending, 
or  with  reference  to  that  suit  when  in  ♦contemplation.    But  the       [  •lOi  ] 
party  has  no  general  privilege  or  protection;  he  is  bound  to 
disclose  all  he  knows,  and  believes,  and  thinks  respecting  his 
own  case ;  and  the  authorities  therefore  are,  that  he  must  disclose 
also  the  cases  he  has  laid  before  counsel  for  their  opinion, 
unconnected  with  the  suit  itself. 

Here  the  question  relates  to  the  solicitor,  who  is  called  upon 
to  produce  the  entries  he  had  made  in  accounts,  and  letters 
received  by  him,  and  those  written  (chiefly  to  his  town  agent) 
by  him,  or  by  his  direction,  in  his  character  or  situation  of 
confidential  solicitor  to  the  party ;  and  I  am  of  opinion  that  he 
cannot  be  compelled  to  disclose  papers  delivered,  or  communi- 
cations made  to  him,  or  letters,  or  entries  made  by  him  in  that 
capacity.  To  compel  a  party  himself  to  answer  upon  oath,  even 
as  to  his  belief  or  his  thoughts,  is  one  thing ;  nay,  to  compel  him 
to  disclose  what  he  has  written  or  spoken  to  others,  not  being 
his  professional  advisers,  is  competent  to  the  party  seeking  the 
discovery;  for  such  communications  are  not  necessary  to  the 
conduct  of  judicial  business,  and  the  defence  or  prosecution  of 
men's  rights  by  the  aid  of  skilful  persons.  To  force  from  the 
party  himself  the  production  of  communications  made  by  him 
to  professional  men,  seems  inconsistent  with  the  possibility  of  an 
ignorant  man  safely  resorting  to  professional  advice,  and  can 
only  be  justified  if  the  authority  of  decided  cases  warrants  it. 
But  no  authority  sanctions  the  much  wilder  violation  of  profes- 
sional confidence,  and  in  circumstances  wholly  different,  which 
would  be  involved  in  compelling  counsel  or  attorneys  or  solicitors 
to  disclose  matters  committed  to  them  in  their  professional 
capacity,  and  which,  but  for  their  employment  as  professional 
men,  they  would  not  have  become  possessed  of. 

As  regards  them,  it  does  not  appear  that  the  protection  is 
qualified    by    any    reference   to  proceedings   pending    *or    in       [  '102  ] 
contemplation.     If,   touching   matters   that   come  within  the 
ordinary  scope   of    professional   employment,   they  receive   a 
(1)  BoUon  y.  Corporation  of  Liverpool,  ante,  p.  251. 
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Gbsenough  communication  in  their  professional  capacity,  either  from  a 
Gaskell.  client,  or  on  his  accomit,  and  for  his  benefit  in  the  transaction 
of  his  business,  or,  which  amounts  to  the  same  thing,  if  they 
commit  to  paper,  in  the  course  of  their  employment  on  his 
behalf,  matters  which  they  know  only  through  their  professional 
relation  to  the  client,  they  are  not  only  justified  in  withholding 
such  matters,  but  bound  to  withhold  them,  and  will  not  be 
compelled  to  disclose  the  information  or  produce  the  papers 
in  any  court  of  law  or  equity,  either  as  party  or  as  witness.  If 
this  protection  were  confined  to  cases  where  proceedings  -had 
commenced,  the  rule  would  exclude  the  most  confidential,  and  it 
may  be  the  most  important,  of  all  communications ; — ^those  made 
with  a  view  of  being  prepared  either  for  instituting  or  defending 
a  suit,  up  to  the  instant  that  the  process  of  the  Court  issued. 

If  it  were  confined  to  proceedings  begun  or  in  contemplation, 
then  every  communication  would  be  unprotected  which  a  party 
makes  with  a  view  to  his  general  defence  against  attacks  which 
he  apprehends,  although  at  the  time  no  one  may  have  resolved 
to  assail  him.  But  were  it  allowed  to  extend  over  such  com- 
munications, the  protection  would  be  insufficient,  if  it  only 
included  communications  more  or  less  connected  with  judicial 
proceedings ;  for  a  person  oftentimes  requires  the  aid  of 
professional  advice  upon  the  subject  of  his  rights  and  his 
liabilities,  with  no  reference  to  any  particular  litigation,  and 
without  any  other  reference  to  litigation  generally  than  all  human 
affairs  have,  in  so  far  as  every  transaction  may,  by  possibility, 
become  the  subject  of  judicial  inquiry.  "It  would  be  most 
mischievous,*'  said  the  learned  Judge  in  the  Common  Pleas,  "  if 
[  •lOS  ]  it  could  be  doubted  whether  or  not  an  attorney,  consulted  *upon 
a  man's  title  to  an  estate,  was  at  liberty  to  divulge  a  flaw  (i)." 

The  foundation  of  this  rule  is  not  difficult  to  discover.  It  is  not 
(as  has  sometimes  been  said)  on  account  of  any  particular  import- 
ance which  the  law  attributes  to  the  business  of  legal  professors, 
or  any  particular  disposition  to  afford  them  protection,  though 
certainly  it  may  not  be  very  easy  to  discover  why  a  like  privilege 
has  been  refused  to  others,  and  especially  to  medical  advisers. 

(1)  See  22  R.  E.  640  (2  Brod.  &  J.  probably  here  referred  to,  differs 
B.  6).    [The  judgment  of  Bubrough,      from  the  above  quotation.] 
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But  it  is  out  of  regard  to  the  interests  of  justice,  which  cannot  Grebnouoh 
be  upholden,  and  to  the  administration  of  justice,  which  cannot  gaskell. 
go  on  without  the  aid  of  men  skilled  in  jurisprudence,  in  the 
practice  of  the  Courts,  and  in  those  matters  affecting  rights  and 
obligations  which  form  the  subject  of  all  judicial  proceedings. 
If  the  privilege  did  not  exist  at  all,  every  one  would  be  thrown 
upon  his  own  legal  resources  ;  deprived  of  all  professional  assist- 
ance, a  man  would  not  venture  to  consult  any  skilful  person,  or 
would  only  dare  to  tell  his  counsellor  half  his  case.  If  the 
privilege  were  confined  to  communications  connected  with  suits 
begun,  or  intended,  or  expected,  or  apprehended,  no  one  could 
safely  adopt  such  precautions  as  might  eventually  render  any 
proceedings  successful,  or  all  proceedings  superfluous.  From 
the  terms  in  which  I  have  stated  the  proposition,  it  is  manifest 
that  several  cases  may  arise,  which,  though  apparently  they  are 
exceptions,  yet  do  in  reality  come  within  it.  Thus  the  witness, 
or  the  defendant  treated  as  such,  and  called  so  to  discover,  must 
have  learned  the  matter  in  question  only  as  a  solicitor  or  counsel, 
and  in  no  other  way :  if  therefore  he  were  a  party,  and  especially 
to  a  fraud  (and  the  case  may  be  put  of  his  becoming  informer 
after  being  *engaged  in  a  conspiracy),  that  is,  if  he  were  acting  [  •i04  ] 
for  himself,  though  he  might  also  be  employed  for  another,  he 
would  not  be  protected  from  disclosing ;  for  in  such  a  case  his 
knowledge  would  not  be  acquired  solely  by  his  being  employed 
professionally.  So  if  you  examine  the  cases  in  which  the 
protection  has  been  refused,  until  the  late  Nisi  Prius  cases  (of 
which  I  shall  presently  speak  more  in  detail),  you  will  find  that 
they  all  range  themselves  within  one  or  other  of  the  following 
heads,  which  are  deducible  from  the  proposition  and  in  strict 
consistency  with  its  terms.  Those  apparent  exceptions  are, 
where  the  communication  was  made  before  the  attorney  was 
employed  as  such,  or  after  his  employment  had  ceased;  or 
where,  though  consulted  by  a  friend  because  he  was  an  attorney, 
yet  he  refused  to  act  as  such,  and  was  therefore  only  applied  to 
as  a  friend ;  or  where  there  could  not  be  said,  in  any  correctness 
of  speech,  to  be  a  communication  at  all ;  as  where,  for  instance, 
a  fact,  something  that  was  done,  became  known  to  him,  from  his 
having  been  brought  to  a  certain  place  by  the  circumstance  of 
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Gbbenougu  his  being  the  attorney,  but  of  which  fact  any  other  man,  if  there, 
Gabkbll.  would  have  been  equally  conusant  (and  even  this  has  been  held 
privileged  in  some  of  the  cases) ;  or  where  the  matter  communi- 
cated was  not  in  its  nature  private,  and  could  in  no  sense  be 
termed  the  subject  of  a  confidential  disclosure;  or  where  the 
thing  disclosed  had  no  reference  to  the  professional  employ- 
ment, though  disclosed  while  the  relation  of  attorney  and  client 
subsisted;  or  where  the  attorney  made  himself  a  subscribing 
witness,  and  thereby  assumed  another  character  for  the  occasion, 
and,  adopting  the  duties  which  it  imposes,  became  bound  to  give 
evidence  of  all  that  a  subscribing  witness  can  be  required  to  prove. 
In  all  such  cases,  it  is  plain  that  the  attorney  is  not  called  upon 
to  disclose  matters  Which  he  can  be  said  to  have  learned  by 
[  'los  ]  communication  with  his  client  or  on  his  client's  behalf,  *matter8 
which  were  so  committed  to  him  in  his  capacity  of  attorney,  and 
matters  which  in  that  capacity  alone  he  had  come  to  know. 

I  shall  first  advert  to  the  cases  which  support  the  proposition, 
and  then  shew  that  those  referred  to  as  impugning  it,  previously 
to  the  year  1819,  come  plainly  within  its  terms  on  one  or  other 
of  the  grounds  I  have  just  stated.  In  a  case  in  Skinner  (i),  a 
Nisi  Prius  case,  but  before  Lord  Holt,  an  attorney,  who  had 
drawn  an  agreement  between  a  sheriflf  and  his  under-sheriff,  was 
examined  to  prove  it  a  corrupt  one ;  but  the  Lobd  Chief  Justice 
held  him  not  bound  to  answer;  and  it  is  to  be  observed  that  the 
only  ground  there  taken  against  the  privilege  was  his  not  being  a 
counsellor,  and  Lord  Holt  said,  ''  it  seems  to  be  the  same  law  of 
a  scrivener,"  as,  indeed,  Lord  Nottingham  had  laid  down  in 
Harvey  v.  Clayton  (2)  many  years  before,  where  he  would  not 
compel  a  scrivener  to  discover  whose  money  he  held  in  trust  or 
for  whom,  saying,  that  if  he  did,  no  man  could  hereafter  employ 
him,  and  that  a  man  shall  not  be  wounded  through  the  side  of 
his  scrivener.  In  Gainsford  v.  Grammar  (3),  Lord  Ellbnborough 
would  not  allow  an  attorney  to  be  examined  touching  a  proposal 
which  he  had  carried  from  his  client  to  the  plaintiff,  though  no 
suit  was  then  pending  nor  in  existence  for  several  months  after. 
His  Lordship  gives  apparently  as  a  reason  for  considering  that 

(1)  Anon,,  p.  404.  (3)  11  R,  R,  648  (2  Camp.  9). 

(2)  19  B.  B.  66(2  Swanst.  221,  n.}« 
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ihe  witness  was  acting  as  an  attorney,  and  not  as  an  ordinary    Gbeekouoh 
agent  (the  argument  on  the  other  side),  that  an  attorney  might     qaskell. 
be  retained  and  confided  in,  in  contemplation  of  a  suit,  but  he 
appears  to  rely  simply  upon  its  being  a  communication  made  to 
him  while  professionally  employed  as  an  attorney. 

This  was  clearly  the  opinion  of  Lord  Ellenbobough  in  other  [  106  ] 
cases,  of  which  two  are  reported  in  the  fifth  volume  of  Espinasse's 
Reports.  In  Robson  v.  Kemp  (i)  a  soUcitor  being  called  who  had 
been  employed  in  preparing  a  warrant  of  attorney,  and  who  had 
subscribed  it  as  a  witness,  Lord  Ellenbobough  held  him  not 
bound  to  answer  any  question  touching  what  passed  at  the  con- 
coction and  preparation  of  the  instrument,  for  those  circumstances 
were  confided  to  him  professionally ;  and  his  Lordsbip  observed, 
that  by  subscribing  as  a  witness  he  had  only  pledged  himself  to 
give  evidence  as  to  its  execution.  Neither  would  he  allow  him  to 
be  examined  as  to  its  destruction,  the  attorney  having  become 
acquainted  with  that  only  in  his  professional  capacity,  and  his 
Lordship  concluded  that  the  "  one  case  was  as  much  privileged 
as  the  other."  And  so  in  Brard  v.  Acker  man  (2),  the  same  eminent 
Judge  would  not  allow  an  attorney  to  be  examined  as  to  the 
particulars  of  a  bill  of  exchange  which  had  come  into  his  posses- 
sion from  his  client.  If  it  be  possible  that  this  bill  might  have 
been  deUvered  to  him  post  litem  moiam,  it  is  at  least  quite  clear 
in  the  former  case  that  the  transaction  had  no  connection  what- 
ever with  any  suit  commenced  or  in  contemplation,  for  no  one 
can  maintain  without  a  great  perversion  of  terms,  that  the 
warrant  to  confess  judgment  referred  to  a  suit  in  the  sense  in 
which  the  term  is  used  throughout  the  present  argument. 

The  case  of  Cromack  v.  Heathcote  (3)  is  the  only  other  authority 
to  which  it  is  necessary  to  refer.  It  is  clear  and  distinct,  and  is 
the  only  decision  in  Bank  upon  the  question.  An  attorney  was 
there  called  to  prove  fraud  in  an  assignment,  he  having  been 
asked  by  the  party  against  whom  he  was  called,  to  prepare  tbe 
deed,  *which  he  had  refused  to  do,  and  another  had  then  been  [  *107  ] 
employed.  The  cases  were  all  considered,  and  the  Court  held 
that  because  the  party  consulted  tbe  attorney  professionally,  and 

(1)  8  B.  B.  831  (5  Esp.  52).  (3)  22  B.  B.  638  (2  Brod.  &  B.  4). 

(2)  oEsp.  119. 


266  1833.     CH.     1  MYL.  &  K.  107—108.  [b.r. 


Gbesnouoh  instructed  him  as  an  attorney,  although  after  receiving  such 
Gaskell.  communication  the  latter  refused  to  draw  the  deed,  yet  the 
knowledge  he  had  was  obtained  in  his  professional  capacity,  and 
they  were  unanimously  of  opinion  that  there  being  no  suit 
pending  in  any  Court  made  no  difference  as  to  the  protection. 
Mr.  Justice  Richardson  expressly  puts  the  case  of  an  attorney 
consulted  on  title,  and  says  he  never  heard  of  the  rule  being 
confined  to  attorneys  employed  in  a  cause. 

I  have  only  adverted  to  such  of  the  cases  allowing  the  protection 
as  maintain  the  proposition  in  its  largest  extent,  and  distinctly 
exclude  the  qualification  of  late  partially  introduced,  of  reference 
to  legal  proceedings. 

But  it  will  now  be  satisfactory  to  examine  the  cases  in  which 
the  protection  has  been  refused,  and  to  find  that  down  to  Wads- 
worth  V.  Hamshaw  (i)  they  afford  no  real  exception  to  the  rule,  but 
come  within  the  description  already  given  of  exceptions  only  in 
appearance.  Indeed  the  greater  part  of  them  afford  strong  con- 
firmation of  it  in  the  dicta  of  the  Judges  as  to  how  the  decisions 
would  have  gone  had  the  facts  been  otherwise. 

In  Cuts  V.  Pickering  (2)  where  the  defendant  had  disclosed  to 
A.  B.  an  erasure  in  a  will  to  have  been  done  by  him,  but  dis- 
closed it  before  A.  B.  was  his  solicitor,  it  was  held  he  might  be 
examined,  but  seem,  had  the  disclosure  been  after  his  retainer. 
Lord  Say's  case  (3)  was  that  of  an  attorney  employed  in  levying  a 
fine,  and  called  to  prove  that  the  deed  to  lead  the  uses  was  not 
[  •108  ]  ♦executed  till  five  months  after  the  date.  The  Court  agreed  that 
he  could  not  be  examined  to  prove  his  client's  secrets,  but  that 
the  execution  of  a  deed  was  a  fact  that  he  might  know  aliundey  and 
not  a  secret  of  his  client's.  But  here  no  distinction  was  taken  as 
to  matter  disclosed  in  a  suit,  or  preparatory  to,  or  connected  with 
a  suit,  and  other  secrets  or  secrets  otherwise  learned.  In  Sttiddy 
V.  Saunders  (4),  an  attorney's  clerk  was  allowed  to  identify  the 
client  as  the  person  who  put  in  an  answer,  on  the  ground  that  this 
was  a  matter  not  confidentially  disclosed  to  him.  Contra,  in  Rex 
V.  Watkinson  (5),  which  was  an  indictment  for  perjury  assigned  in 

(1)  22  R.  R.  639,  «.  (2  Brod.  &  B.  (3)  10  Mod.  40. 

5,  n.).  (4)  2  Dowl.  &  By.  347. 

(2)  1  Vent.  197.  (5)  2  Strange,  1122. 
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an  answer  in  Chancery,  where  the  Master  who  took  it  could  not  Gbbbnouoh 
identify  the  defendant,  the  solicitor  who  was  present  when  it  was  gaskkll. 
sworn,  was  called,  and  as  the  Chief  Justice  would  not  compel 
him  to  give  evidence,  the  defendant  was  acquitted.  Yet  there  the 
identity  must  have  been  known  to  many  others,  and  the  putting 
in  the  answer  so  far  from  being  a  secret  disclosed,  was  in  its 
very  nature  a  matter  of  publicity.  This  case  then  I  take  not  to 
be  law  at  the  present  day.  Indeed,  Lord  Mansfield  says  in  Doe 
V.  Andrews,  he  has  known  an  attorney  examined  to  prove  that 
his  client  swore  and  signed  an  answer  on  which  the  latter  was 
indicted  for  perjury.  In  Doe  v.  Andrews  (i),  in  consequence  of  an 
attorney  who  was  an  attesting  witness  to  an  agreement,  refusing 
to  prove  it,  there  was  a  nonsuit.  But  the  Court  afterwards  set 
aside  the  nonsuit,  holding  that  the  attorney  was  bound  to  give 
evidence  on  collateral  points,  and  that  whoever  becomes  a  witness 
to  an  instrument  pledges  himself  to  give  evidence  on  it  whenever 
called  upon.  There  the  attorney  had  been  mixed  up  with  the 
transaction,  and  had  acted  not  as  a  ^professional  man :  for  [  *109  ] 
though  attorneys  often  witness  deeds,  that  is  accidental,  and  they 
do  so  not  as  attorneys.  He  had  made  himself,  as  Lord  Ellen- 
borough  says  in  one  of  the  Nisi  Prius  cases,  ''  a  public  man  "  as 
to  proving  the  execution,  and  not  an  attorney.  Cobden  v.  Ken- 
driek  (2)  was  the  case  of  a  communication  from  client  to  attorney 
after  the  action  was  compromised,  and  it  was  held  not  privileged: 
clearly,  because  it  was  not  made  professionally,  but  by  way  of 
idle  and  useless  conversation,  the  words  being,  ''  I  am  glad  it  has 
been  settled,  for  I  only  gave  lOL  and  my  note ;  it  was  a  lottery 
transaction."  Had  this  been  confided  with  a  view  to  some 
further  proceedings,  or,  without  any  regard  to  a  suit,  had  it  been 
communicated  for  a  purpose  of  business,  it  would  certainly  have 
been  protected.  In  Diiffin  v.  Smith  (3)  usury  in  a  mortgage  was 
proved  by  the  plaintiffs  attorney  who  prepared  the  deed,  and 
who  was  called  by  the  defendant  to  prove  the  consideration 
usurious ;  and  Lord  Kenyon  in  that  case  said,  that  '^  when  the 
attorney  himself  is  as  it  were  a  party  to  the  original  transaction, 
that  does  not  come  to  his  knowledge  in  the  character  of  an 

(1)  Cowp.  845.  (3)  1  Peake,  146. 

(2)  2  B.  E.  424  (4  T.  B.  431). 
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gbeenouoh  attorney,  and  he  is  liable  to  be  examined  the  same  as  any  other 
Gaskbll.     person.'* 

It  may  be  doubted  if  the  attorney  preparing  the  deed  be  not 
confidentially  entrusted  as  an  attorney  in  so  doing.  But  Lord 
Eenyon  proceeds  upon  the  assumption  that  he  is  not ;  that  on 
the  contrary  he  is  qtuisi  party,  and  he  seems  to  liken  the  case  to 
that  of  a  co-conspirator,  where  clearly  there  is  no  protection. 
Had  he  not  deemed  him  the  party  acting,  rather  than  the 
attorney  entrusted,  the  principal  rather  than  the  agent,  it  is 
plain  that  his  Lordship  would  have  held  him  exempt  from 
interrogation.  In  Wilson  v.  Ra8tall(i),  an  attorney  was  held 
[•Jio]  *compellable  to  produce  letters  committed  to  him  by  the  wife 
of  another  witness,  who  had,  he  said,  consulted  him  in  his  pro- 
fession as  a  confidential  person,  both  before  and  after  the  wife 
gave  him  the  letters  ;  the  letters,  though  not  given  by  him,  were 
kept  with  his  privity  and  consent ;  and  the  witness  himself  said, 
that  they  were  committed  to  him  in  consequence  of  the  defendant 
consulting  him  professionally.  But  then  he  also  said  that  he 
was  under-sheriff,  and  had,  on  this  account,  refused  to  be 
employed  as  an  attorney.  And,  therefore,  all  that  could  be 
said  was,  that  he  had  been  confidentially  consulted  by  a  friend, 
who  selected  him  for  this  purpose  because  of  his  professional 
knowledge.  The  Court,  and  particularly  Buller,  J.,  put  the 
decision  upon  this  ground,  that  the  letters  were  not  given  to  him 
in  his  professional  capacity. 

So  stand  the  authorities  on  both  sides,  or  I  should  rather  say, 
all  substantially  on  one  side,  previously  to  the  year  1819 ;  the 
date  of  the  first  case  I  can  find,  in  which  the  rule  was  laid  down 
with  the  qualification  that  the  communication  must  relate  to  a 
cause.  That  is  also  the  case  in  which  the  qualification  is  stated 
the  most  largely,  or  with  the  greatest  effect  upon  the  rule. 

The  case  I  allude  to,  is  a  Nisi  Prius  decision  of  Lord  Tenterdbn 
at  Guildhall,  Wad^wcyrth  v.  Hamshaw,  given  in  a  note  to  Croniack 
v.  Heathcote  (2).  The  question  was,  whether  the  defendants  were 
partners  at  the  time  when  certain  goods  were  delivered,  and 
their  attorney  was  produced  by  the  plaintiff  to  prove  that  they 
had  called  upon  him  to  advise  them  professionally  respecting  the 

(1)  2  R.  R.  515  (4  T.  B.  753).  (2)  22  B.  R.  639  (2  Brod.  &  B.  5). 
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dissolation  of  their  partnership.     The  Lord  Chief  Justice  con-   Gbeenough 

sidered  that  this  was  not  a  privileged  communication,  holding  that     gaskell. 

the  protection  ^extended  to  those  communications,  which  relate  to       [  *iii  ] 

a  cause  existing  at  the  time  of  such  communication,  or  then  about 

to  be  commenced,  and  he  cited  a  case  from  the  Midland  Circuit, 

which  came  on  motion  into  the  King's  Bench,  a  case  to  which  he 

frequently  referred  upon  questions  of  this  kind,  and  of  which 

a  better  account  is  to  be  found  in  Clark  v.  Clark  (i).     Lord 

Tenterden,  as  I  have  often  heard  him  say,  was  disposed  to  hold 

this  privilege  more  strictly,  that  is,  to  allow  it  more  sparingly 

than  other  Judges ;  indeed,  he  makes  a  similar  remark  in  one  of 

the  cases  reported,  but  in  none  did  he  ever  lay  the  rule  down 

with  so  large  an  exception  as  here,  and  from  what  he  afterwards 

says  in  Clark  v.  Clark,  it  can  hardly  be  doubted  that  the  report 

makes  him  restrict  the  privilege  more  than  he  intended. 

It  would  follow  from  the  decision  in  Wadstvorth  v.  Hainshaw, 
if  the  words  are  to  be  taken  literally,  that  a  communication, 
however  confidential,  made  to  a  professional  man,  with  a  view 
to  the  client's  defence  against  any  proceedings  which  might  be 
commenced,  would  be  without  protection,  because  the  disclosure 
was  not  on  the  eve  of  the  suit. 

The  same  doctrine  is  re-affirmed,  though  not,  perhaps,  quite 
80  largely,  in  Williama  v.  Mundie  (2).  That  also  was  a  case  at 
Guildhall,  occurring  a  few  years  after  the  former  (in  1824),  from 
which  it  only  differs,  inasmuch  as  the  attorney  was  consulted  by 
the  defendants  relative  to  the  commencement,  and  not  to  the 
dissolution  of  the  partnership,  which,  as  before,  was  the  matter 
in  question.  And  here  Lord  Tenterden  allowed  the  examination, 
but  stated  the  rule  somewhat  less  strictly  against  the  protection. 
"  I  have  invariably  laid  down,"  says  his  *Lordship,  "  that  what  [  •112  ] 
is  communicated  for  the  purpose  of  bringing  an  action  or  suit 
relating  to  a  cause,  or  suit  existing  at  the  time  of  the  communi- 
cation, is  confidential  and  privileged,  but  what  any  attorney 
learns  otherwise  than  for  the  purpose  of  a  cause  or  suit  he  is 
bound  to  communicate." 

It  may  be  fairly  said,  taking  these  two  cases  together,  that  his 
Lordship  would  not  have  excluded  communications  made  with 
(1)  2  Moo.  &  Mai.  3.  (2)  Ry.  &  Mood.  34. 
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Obbbnouoh  a  view  to  legal  proceedings,  though  none  such  had  either  been 
gaskbll.  commenced  or  were  about  to  be  instituted.  Lord  Wynford,  who, 
in  Broad  v.  Pitt  (i),  adopts  the  doctrine,  appears  so  to  understand 
the  case,  for  he  says  it  is  enough  if  a  proceeding  is  instituted  or 
apprehended.  In  the  case  before  him,  however,  though  Lord 
Wynford  approves  of  the  rule,  no  decision  can  be  said  to  have 
been  made,  for  the  counsel  for  the  plaintiff  preferred  proving 
their  case  by  other  evidence  not  open  to  the  same  objection,  and 
did  not  press  for  the  disclosure,  although  the  Court  had  ruled 
that  they  might  have  it. 

When  a  Judge  of  such  eminence  as  Lord  Tenterden  states 
that,  ''the  question  is  one  to  which  he  has  given  great  con- 
sideration (2),"  even  the  contrary  current  of  other  decisions  would 
leave  the  Court  under  considerable  anxiety  in  departing  from  so 
high  an  authority ;  and  it  is  therefore  very  material  to  inquire 
if  the  opinion  ascribed  to  his  Lordship  has  not  been  either 
reported  by  others,  or  propounded  by  himself  in  the  course  of 
Nisi  Prius  proceedings,  with  somewhat  of  looseness,  or,  which 
would  be  as  satisfactory,  to  ascertain  that  he  was  subsequently 
disposed  to  modify  that  opinion,  supposing  it  to  have  been 
accurately  represented  in  the  first  instance. 
[  113  ]  In  Clark  v.  Clark  (3),  the  attorney  was  called  to  prove  a  com- 

munication with  him,  when  consulted  upon  a  transaction,  for 
the  purpose  of  shewing  that  transaction  to  be  fraudulent.  A 
dispute  had  arisen  between  the  parties,  but  there  were  no 
proceedings  pending,  nor,  it  should  seem,  in  preparation  or 
contemplated.  The  plaintiff  only  consulted  his  attorney  as  to 
his  rights,  and  put  one  of  the  documents  connected  with  the 
transaction  into  his  hands  to  get  it  stamped.  Lord  Tenterden 
held  that  the  protection  extended  to  this  case.  His  Lordship 
upon  that  occasion,  referring  to  the  reports,  intimates  an  impres- 
sion as  existing  in  his  mind  that  he  had  been  made  to  state  the 
rule  more  narrowly  than  he  was  likely  to  have  laid  it  down ;  he 
allows  that  he  has  been  more  inclined  to  restrict  it  than  other 
Judges,  and  refers  again  to  the  case  from  the  Midland  Circuit, 
in  a  way  which  proves  that  case  to  have  gone  on  the  undeniable 

(1)  1  Moo.  &  Mai.  234.  (3)  2  Moo.  &  Mai.  3. 

(2)  By.  &  Mood,  at  p.  35. 
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proposition  that  the  communication,  to  be  protected,  must  be   Gbbenouoh 
made   to   the  attorney  in  his  professional  capacity ;   and  he     gaskbll. 
concludes  by  holding  the  communication  in  the  case  before  him 
to  be  privileged,  because  it  was  made  to  the  attorney  in  his 
professional  character,  with  respect  to  a  matter  then  in  dispute, 
although  no  cause  was  in  existence  with  respect  to  it. 

But  the  distinction  here  taken  between  dispute  and  no  dispute 
having  arisen,  cannot  be  found  in  the  cases  ;  and  neither 
Lord  Tentbrdbn  himself,  nor  the  rest  of  the  Court  of  King's 
Bench,  could  have  taken  it  into  their  consideration  in  BramweU 
V.  Lucas ;  for,  if  so,  it  would  have  put  an  end  to  the  question 
there,  and  have  precluded  the  necessity  of  a  very  difficult  and 
nice  inquiry  as  to  the  nature  of  the  communication.  The 
question  related  to  an  act  of  bankruptcy;  and  though  bank- 
ruptcy, when  proceeded  upon,  may  be  considered  as  a  suit,  yet 
*the  act  itself,  out  of  which  the  proceedings  may  arise,  is  nothing  [  *114  ] 
of  the  kind  ;  nor  could  any  dispute  be  said  to  exist,  for  the  fact 
happened  before  the  parties  to  the  dispute,  the  assignees  and 
petitioning  creditor,  could  have  any  existence. 

This  case  of  BramweU  v.  Lv4;a8  closes  the  examination  of  the 
authorities,  which  I  have  felt  called  upon  to  institute ;  and  it  not 
only  proves  nothing  against  the  general  doctrine  on  which  I  have 
rested  my  opinion,  but  it  comes  distinctly  within  the  principle 
stated,  and  ranges  itself  with  all  the  rest  of  what  I  have  termed 
the  only  apparent  exceptions. 

In  BramweU  v.  Lticas  (i),  an  attorney  of  the  name  of  Scott  was 
called  to  prove  his  client's  act  of  bankruptcy,  by  relating  that 
a  meeting  of  creditors  having  been  appointed,  the  client  Noakes 
asked  them  if  he  (Noakes)  could  safely  attend  without  being 
arrested ;  and  Scott  advised  Noakes  to  remain  in  his  office  till 
he  could  ascertain  that  they  would  give  him  safe  conduct,  and 
that  Noakes  accordingly  remained  two  hours  there  to  avoid 
arrest.  Lord  Tentbrden,  in  delivering  the  judgment  of  the 
Court,  says  that  the  privilege  is  confined  to  communications 
made  to  an  attorney,  in  his  character  of  attorney,  and  that  this 
was  a  question  which  might  have  been  asked  of  any  one  else, 
and  the  information  or  advice  might  have  been  given  by  any  one 

(1)  2  B.  &  C.  745. 
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else  as  well  as  by  an  attorney;  ''he  recommended  Noakes,  not 
as  a  legal  adviser,  but  as  any  agent  or  any  friend  might  have 
recommended  him,  to  stay  where  he  was  till  a  certain  matter 
of  fact  could  be  ascertained." 

This  decision,  therefore,  went  upon  the  ground  that  the 
communication  which  passed  between  the  parties  was  *not 
professional,  as  regarded  the  attorney.  There  may  be  some 
doubt  whether  the  view  of  the  fact  taken  by  the  Court  was  not 
somewhat  bottomed  in  a  refinement, — whether  the  communica- 
tion with  Noakes  was,  in  point  of  fact,  in  Scott's  professional 
capacity.  But  the  doctrine  of  law  laid  down  in  the  case  is  free 
from  all  doubt :  it  is,  that  the  privilege  shall  be  excluded,  where 
the  communication  is  not  made  or  received  professionally  and 
in  the  usual  course  of  business. 

The  great  importance  of  this  question,  both  in  equity  and 
at  law,  has  induced  me  to  go  thus  largely  into  it.  The  rules 
of  evidence  are  the  same  on  both  sides  of  the  Hall ;  the  right 
which  a  party  has  on  this  side  to  a  discovery  from  a  defendant 
of  what  was  communicated  to  him  in  his  professional  capacity, 
and  the  right  which  a  party  on  either  side  has  to  obtain  such 
information  from  a  witness,  are  one  and  the  same.  Nor  do  I 
believe  that  there  will  be  found  any  dijBference  of  opinion  upon 
the  question  in  the  different  Courts. 

[In  Lord  Denman's  copy  of  1  Myl.  &  K.  the  following  note  is 
added  at  the  foot  of  this  case. — 0.  A.  S.] 

The  Chancellob  consulted  Tindal,  Ch.  J.,  Lord  Lyndhubst 
and  myself  on  this  subject,  and  we  all  agreed  in  the  same  view 
of  the  doctrine. 

WILSON   V.  MOOEE(l). 

(1  MyL  &  Keen,  126—147;  affirmed,  1  MyL  &  Keen,  337—362.) 
The  commercial  correspondents  of  executors,  acting  under  a  power  of 
attorney,  held  to  be  responsible  to  the  testator's  estate  for  the  amount 
of  the  produce  of  stock,  part  of  the  estate,  sold  by  them,  and  applied 
by  the  direction  of  the  executors  in  payment  of  a  balance  due  from  the 
latter,  as  partners  in  a  commercial  concern,  to  their  correspondents  with 
hill  knowledge,  on  the  part  of  the  correspondents,  that  the  stock  was 
part  of  the  testator's  assets. 
There  is  no  primary  liability  in  respect  of  breaches  of  trust,  all  partaes 

(1)  Child  &  Co.  V.  Thorley  (1880)  16  Ch.  D.  151. 
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to  a  breach  of  trust  being  equally  liable ;  and  it  is  no  objection  to  a  suit       Wilson 
brought  by  parties  seeking  r^ef  against  a  breach  of  trust,  that  one  of  ^* 

the  defendants  against  whom  no  relief  is  prayed,  may  have  been  a  party        Moobb. 
to  the  breach  of  trust 

Where  a  Scotch  sequestration  had  issued  against  a  testator's  he^,  and 
it  was  necessary  in  a  suit  to  have  the  testator's  real  representative  before 
the  Court;  the  trustee  under  the  sequestration,  who  was  named  as  a 
defendant  to  the  suit,  and  stated  to  be  out  of  the  jurisdiction,  was  held 
to  be  a  sufficient  representative  of  the  testator's  real  estate. 

Merchants,  who,  by  the  direction  of  an  executor,  their  commercial 
correspondent,  applied  a  fund,  which  they  knew  to  be  part  of  the  testator's 
assets,  in  satisfaction  of  advances  made  by  them,  in  the  course  of  trade, 
to  relieve  the  embarrassments  of  their  correspondent,  were  held  to  be 
responsible  for  the  fund  so  applied,  to  general  pecuniary  legatees  under 
the  will  of  the  testator. 

Affirmed  upon  appeal. 

[This  was  a  suit]  by  the  younger  children  of  the  testator,  John 
Crawford,  who  were  pecuniary  legatees  under  his  will,  which  was 
made  in  the  Scotch  form,  and  by  the  husbands  of  such  of  them 
as,  being  daughters,  were  married,  against  the  personal  repre- 
sentatives of  Joseph  Marryat  the  elder,  deceased,  Joseph 
llilarryat  the  younger,  and  [Jane  Tucker  Crawford,]  the  widow 
and  three  eldest  sons  of  the  testator,  who  were  executrix  and 
executors  under  his  will,  and  who,  being  resident  in  Scotland, 
were  alleged  to  be  out  of  the  jurisdiction  of  the  Court.  The 
bill  *  *  prayed  that  the  defendants,  the  representatives  of 
Joseph  Marryat  the  elder,  and  the  defendant,  Joseph  Marryat 
the  younger,  might  replace  and  make  good  to  the  estate  of  the 
testator,  John  Crawford,  the  two  principal  sums  of  19,395Z. 
Navy  5  per  cent.  Annuities,  and  14,000i.  Irish  5  per  cent.  Bank 
Annuities,  and  the  sum  of  2,078Z.  10«.  Qd.  cash,  and  that  the 
same  ♦sums  of  stock  and  cash  might  be  applied  under  the  will  L  •i^s  ] 
of  the  testator  in  a  due  course  of  administration. 

The  testator,  by  his  will  dated  the  19th  of  April,  1811, 
gave  to  his  wife  certain  property  absolutely,  and  the  interest 
for  life  in  all  other  his  property  real  and  personal,  and  after 
her  death  he  directed  his  real  or  heritable  property  to  be 
divided  between  his  sons,  in  manner  therein  mentioned,  and 
gave  certain  pecuniary  legacies  to  the  plaintiffs,  his  younger 
children,  and  made  all  his  sons  his  residuary  legatees,  and 
appointed  his  wife  Jane  Tucker  Crawford,  and  his  sons 
James  Crawford,  Andrew  Crawford  (who  died  in  1825  intestate 
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Wilson      and  insolvent),  and  Joseph  Tucker  Crawford,  his  executrix  and 

XooBE.       executors. 

The  testator  for  some  time  carried  on  the  business  of  a 
merchant  at  Port  Glasgow  and  in  Newfoundland,  in  partnership 
with  his  three  sons,  James,  Andrew,  and  Joseph,  under  the  firm 
of  John  Crawford  &  Co.  On  the  16th  May,  1810,  the  testator 
retired  from  the  partnership,  and  the  business  was  subsequently 
carried  on  by  his  three  sons  under  the  same  firm ;  but  the  public 
notice  of  dissolution,  required  by  the  Scotch  law,  was  not  given. 
The  testator  died  on  the  8rd  of  August,  1818. 
Joseph  Marryat  the  elder,  who  was  in  partnership  with  his  son 
Joseph  Marryat  the  younger  (the  latter  of  whom  had  little  or  no 
personal  knowledge  of  the  transactions  which  formed  the  subject 
of  this  suit),  had  for  some  years  previously  to  1813  been  the 
correspondent  and  agent  in  London  of  the  firm  of  John 
Crawford  &  Co.    He  had,  also,  during  the  same  period  been 

[  *129  1  the  agent  of  the  testator  in  his  separate  capacity,  and  had  *in 
that  character,  by  virtue  of  a  power  of  attorney,  been  in  the 
habit  of  receiving  the  dividends  on  the*  two  sums  of  stock 
mentioned  in  the  prayer  of  the  bill,  which  were  the  separate 
property  of  the  testator ;  and  in  respect  of  such  dividends  the 
firm  of  Marryat  and  Son  kept  a  separate  account  with  the 
testator,  and  the  sum  of  cash  mentioned  in  the  prayer  was 
alleged  to  be  the  balance  of  such  separate  account. 

On  the  22nd  of  October,  1818,  James  Crawford,  the  eldest  son 
of  the  testator,  remitted  to  Joseph  Marryat  the  elder,  the 
testator's  will,  with  a  request  that  he  would  give  the  necessary 
instructions  for  proving  it  in  the  Court  of  the  Bishop  of  London. 
Mr.  Marryat  accordingly  took  the  necessary  steps  for  procuring 
probate  of  the  will,  which  was  granted,  on  the  11th  of  November, 
1818,  to  James  Crawford,  Andrew  Crawford,  and  Jane  Tucker 
Crawford,  the  widow.  Joseph,  who  was  at  that  time  abroad,  did 
not  prove  the  will. 

On  the  7th  of  January,  1814,  James  Crawford  remitted  to 
Joseph  Marryat  the  elder  two  powers  of  attorney,  dated  on  that 
day,  executed  by  the  widow,  and  the  two  sons,  James  and 
Andrew,  which  authorised  Joseph  Marryat  the  elder,  not  only 
to  receive  the  dividends,  but  to  sell  the  sums  of  stock  before 
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mentioned ;  but  in  the  letter  of  James  Crawford,  which  inclosed       Wilson 
the  powers  of  attorney,  it  was  stated  that  they  were  sent  to       moobe. 
Mr.  Marryat,  to  enable  him  to  receive  the  dividends,  which  he 
was  requested  to  place  to  the  credit  of  the  testator's  estate  with 
Joseph  Marryat  and  Son. 

On  the  19th  of  January,  1814,  a  meeting  of  all  the  members 
of  the  family  of  John  Crawford,  the  testator,  interested  under 
his  will,  took  place  in  pursuance  of  certain  directions  contained 
in  the  will ;  at  which  meeting  *a  minute  was  signed  by  all  the  [  '130  ] 
parties  present,  whereby  it  appeared  that  the  real  property 
of  the  testator  amounted  to  50,712Z.,  and  the  personal  property 
to  40,092Z. ;  and  it  was  agreed  that  James  Crawford  should  take 
the  management  of  the  testator's  estate,  as  acting  executor. 

Messrs.  Marryat  and  Son  continued,  after  the  death  of  the 
testator,  to  be  the  correspondents  of  the  sons,  trading  under 
the  firm  of  John  Crawford  &  Co.,  and  from  time  to  time  accepted 
bills  drawn  on  them  in  the  name  of  that  firm,  to  be  provided  for 
by  remittances  in  the  usual  course  of  commercial  agency. 

On  the  21st  of  March,  1814,  Messrs.  Marryat  received  a  letter, 
signed  by  the  firm  of  John  Crawford  &  Co.,  who  had  extended 
their  commercial  speculations  by  the  establishment  of  a  house 
at  Lisbon,  stating  that,  from  the  conduct  of  the  Begency  of 
Portugal,  they  had  been  deprived  of  funds,  which  they  expected 
from  thence,  and  requesting  that  they  might  be  permitted  to  draw 
upon  Messrs.  Marryat  at  three  months  for  5,0002.  or  6,0002. ;  and 
this  permission  was  given  by  Messrs.  Marryat. 

On  the  4th  of  May,  1814,  Messrs.  Marryat  sent  their  account 
to  John  Crawford  &  Co. ;  by  which  it  appeared  that  the  balance 
then  due  to  them,  taking  credit  for  their  acceptances,  was 
3,188Z.  9s. 

About  this  time,  the  firm  of  John  Crawford  &  Co.  applied  to 
Messrs.  Marryat  to  give  a  credit  to  their  Lisbon  house;  and 
Messrs.  Marryat  having  complied  with  that  request,  John 
Crawford  &  Co.  expressed  their  obligations  for  that  accom- 
modation by  a  letter  to  Messrs.  Marryat,  dated  the  14th  of 
May,  1814. 

On  the  17th  of  May,  1814,  John  Crawford  &  Co.  wrote  a  letter       [  I3i  ] 
to  Messrs.  Marryat,  giving  notice  that  they  had  drawn  two  bills 

18—2 
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WiLsoK      for  2,000L  each  on  Messrs.  Marryat,  and  requesting  them  to  sell 
Moore.       10,000{.  stock  in  the  Irish  or  Navy  Annuities,  as  they  should 
think  best,  and  to  hold  the  proceeds  at  their  disposal. 

On  the  21st  of  May,  1814,  Messrs.  Marryat  wrote  to  John 
Crawford  &  Co.,  stating  that  they  would  watch  the  stock  market, 
and  would  sell  the  10,000Z.  at  the  first  favourable  opportunity ; 
adding,  ''With  respect  to  the  proceeds,  the  more  regular  way 
would  be  to  credit  your  father's  estate,  in  the  first  instance,  and 
afterwards,  to  transfer  to  your  account,  on  your  forwarding  to 
us  an  order  from  the  executors  to  do  so."  Messrs.  Marryat 
accordingly  sold  the  sum  of  10,000i.  Navy  5  per  cent.  Annuities 
for  a  sum  of  9,711Z.  Gs.,  and,  on  the  28th  of  May,  1814,  James 
Crawford  wrote  a  letter  to  Messrs.  Marryat,  signed  by  him  as 
acting  executor  for  his  father,  requesting  them  to  transfer  the 
9,711Z.  6«.  to  the  account  of  John  Crawford  &  Co. 

[Further  transactions  of  a  similar  character  took  place,  in  the 
course  of  which  large  advances  were  made  by  Messrs.  Marryat 
to  John  Crawford  &  Co.,  which  were  partly  recouped  by  the  sale 
of  the  remainder  of  the  Navy  and  Irish  Bank  Annuities.] 
[  137  ]  The  commercial  connection    between  Messrs.   Marryat   and 

John  Crawford  &  Co.  continued  until  the  latter  became  bank- 
rupts, in  February,  1826 ;  when  the  debt  due  from  them  to 
Messrs.  Marryat  amounted  to  upwards  of  20,000Z.,  after  giving 
them  credit  for  the  produce  of  the  stock.  A  sequestration,  in  the 
Scotch  form,  issued  against  them,  and  William  Bennett  was 
duly  appointed  trustee  under  the  sequestration,  and  in  that 
character  acquired  the  legal  interest  in  the  testator's  real 
estates ;  which,  by  a  decree  of  the  Court  of  Session  in  Scotland, 
aflSrmed  upon  appeal  by  the  House  of  Lords,  were  adjudged 
to  be  sold  by  Bennett,  and  were  declared  to  be  in  the  first  place 
applicable  to  the  payment  of  the  unsatisfied  debts  of  the  testatqr, 
which  were  stated  to  exceed  the  value  of  the  estates. 
The  widow  of  the  testator  proved  under  the  sequestration, 
[  ♦188  ]  as  a  creditor  of  John  Crawford  &  Co.,  for  the  *amount  of  the 
stock  sold,  and  received  a  dividend  of  Qs.  4d.  in  the  pound. 

The  cause  first  came  on  to  be  heard  before  the  Master  of  the 
Bolls,  on  the  17th  of  March,  1829  ;  when  an  objection  was  taken 
that  the  widow  of  the  testator,  who  was  his  sole  solvent  repre- 
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sentative,  was  not  actually  before  the  Court,  but  merely  named  Wilbok 
as  a  defendant,  and  stated  to  be  out  of  the  jurisdiction.  The  moobe. 
Mastbb  of  the  Bolls  being  of  opinion  that,  if  the  claim  of  the 
plaiutiSs  succeeded  the  amount  recovered  by  them  must  be 
applied  in  a  due  course  of  administration,  and  that  the  executrix 
was  therefore  to  be  considered  as  an  active,  and  not  as  a  passive 
party,  allowed  the  cause  to  stand  over,  with  liberty  to  amend  by 
adding  parties. 

A  bill  of  revivor  and  supplement  was  afterwards  filed,  the 
revivor  becoming  necessary  upon  the  death  of  Thomas  Wilson, 
the  surviving  executor  of  Joseph  Marryat  the  elder,  in  order  to 
bring  the  representatives  of  the  former  before  the  Court.  The 
supplemental  part  of  this  bill  stated  the  proceedings  in  Scotland 
under  the  sequestration,  and  in  relation  to  the  administration  of 
the  assets  of  the  testator  John  Crawford,  and  the  proceedings  in 
the  House  of  Lords  upon  the  appeal  from  the  decision  of  the 
Court  of  Session.  It  charged  that  Jane  Tucker  Crawford  and 
Joseph  Tucker  Crawford  were  still  out  of  the  jurisdiction  of  the 
Court,  and  that  Jane  Tucker  Crawford  was  in  collusion  with  the 
defendants,  and  refused  to  institute  proceedings  against  them 
for  the  purpose  of  compelling  the  replacement  of  the  sums  of 
stock  in  question.  William  Bennett,  the  trustee  under  the 
sequestration,  was  named  as  a  defendant,  and  stated  to  be  out 
of  the  jurisdiction  of  the  Court. 

To  this  bill  James  Crawford  appeared,  and  Jane  Tucker 
Crawford  appeared,  and  put  in  an  answer,  whereby  *8he  denied  [  •isa  ] 
collusion,  but  admitted  that  she  had  not  in^stituted  any  proceed- 
ings against  the  defendants  for  the  purpose  of  compelling  the 
re-investment  of  the  sums  of  stock  in  question,  though  she  had 
been  requested  to  do  so. 

Mr.  Pemberton  and  Mr.  StuaH  for  the  plaintiffs : 

The  estate  of  Marryat  and  Son  is  clearly  answerable  for  the 
value  of  the  stock  sold  out  by  that  firm  without  due  authority, 
and  with  the  full  knowledge  that  the  stock  was  the  property  of 
the  testator.  The  general  principle  upon  which  this  liability 
rests  is,  that  a  person  who  deals  with  an  executor  in  respect  of 
property  which  he  knows  to  be  part  of  the  assets  of  the  testator. 
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Wilson  and  which  he  receives  with  notice,  direct  or  implied,  that  such 
MooBK.  property  is  applied  to  the  private  purposes  of  the  executor,  cannot 
hold  money  so  possessed  against  creditors  or  general  legatees 
under  the  will :  HiU  v.  Simpson  (i).  [In  M'Leod  v.  Drummond  (2),] 
the  language  of  Lord  Eldon,  in  his  judgment  upon  that  appeal, 
is  certainly  strong  to  shew  his  opinion  in  respect  of  the  general 
right  of  all  legatees,  whether  pecuniary,  specific,  or  residuary,  to 
follow  the  assets  of  the  testator,  where  they  have  been  misapplied 
[  140  ]  jjy  ^YiQ  executor.  *  *  In  Keane  v.  Robarts  (3),  this  principle  is 
established  upon  grounds  which  are  directly  applicable  to  the 
circumstances  of  this  case,  and  which  leave  no  doubt  as  to  the 
liability  of  the  defendants. 

[Here,  there  is  evidence  which  fixes  Mr.  Marryat  the  elder 
with  the  knowledge  of  the  misapplication  of  the  fund,  and  con- 
sequently renders  him  a  party  to  the  breach  of  trust :  Watkiiw  v. 
Ckeek  (4).] 

Mr.  Bickersteth  for  the  representatives  of    the   surviving 
executor  of  Joseph  Marryat  the  elder ; 

The  objection  for  want  of  parties,  which  applied  to  the  original 
bill,  is  equally  applicable  to  the  suit  in  its  present  form.  *  * 
[  141  ]  This  is  a  suit  instituted  by  legatees  against  persons  alleged  by 
them  to  be  debtors  to  the  estate  of  John  Crawford,  without 
bringing  before  the  Court  the  persons  who  are  to  administer  that 
estate.  Bennett  is  the  representative  of  the  testator's  real  estate ; 
he  is  therefore  an  indispensable  party  to  the  suit,  and  being  out 
of  the  jurisdiction  of  the  Court,  he  is  not,  for  the  purpose  of  this 
suit,  a  party.  *  *  No  relief  is  prayed  against  Jane  Tucker 
Crawford :  she  is  alleged,  indeed,  in  the  bill  to  have  colluded 
with  Marryat,  and  refused  to  sue ;  and  by  her  answer  she  denies 
that  she  colluded,  but  admits  that  she  refused  to  sue.  If  any 
breach  of  trust  has  been  committed,  she  is  the  party  who 
authorised  it  by  executing  the  power  of  attorney :  she  is  the 
party  primarily  liable;  yet  no  relief  is  prayed,  nor  can  any 
decree  be  made  against  her. 

(1)  6  R.  B.  105  (7  Ves.  152).  (3)  20  E.  E.  306  (4  Madd.  332). 

(2)  11  R.  R.  41-46  (17  Ves.  152—  (4)  25  R.  R.  181,  185  (2  S.  &  S. 
169).                                                             199,  205). 
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On  the  following  day  his  Honour  delivered  his  opinion  upon       Wilson 
this  point  to  the  following  effect :  Moobk. 

A  question  has  been  made,  whether  this  suit  is  so  framed  in  [  1^2  ] 
respect  of  the  parties  brought  before  the  Court,  that  the  Court 
can  proceed  to  consider  the  questions  raised  by  the  bill ;  and  I 
am  of  opinion  that  the  suit  is  well  framed  for  that  purpose.  The 
bill  is  filed  by  legatees  under  the  will  of  the  testator,  John 
Crawford,  against  persons  alleged  to  be  debtors  to  the  estate  of 
the  testator.  Mrs.  Crawford,  the  personal  representative  of  the 
testator,  refuses  to  concur  in  this  suit ;  and,  where  the  personal 
representative  of  a  testator  refuses  to  sue,  any  person  beneficially 
interested  in  the  assets  has  a  right  to  institute  a  suit  in  respect 
of  such  assets.  The  defendants  being  alleged  to  be  debtors  to 
the  testator's  estate,  the  claims  of  the  plaintiffs  upon  the  assets, 
if  established,  must  be  satisfied  in  a  due  course  of  administra- 
tion; the  question  is,  therefore,  whether  there  are  before  the 
Court  the  necessary  parties  for  the  due  administration  of  the 
testator's  estate.  I  have  read  the  proceedings  in  the  Scotch 
suit ;  and  it  appears  to  me  that  Bennett,  who  is  made  a  defen- 
dant, is  now  the  person  in  whom  the  real  estate  is  vested.  There 
is,  consequently,  the  proper  person  before  the  Court  in  respect  of 
the  administration  of  that  part  of  the  estate.  With  respect  to 
the  personal  estate,  there  are  the  executor,  one  of  the  sons  who 
has  become  bankrupt,  and  the  widow,  the  executrix,  who  is  not  a 
bankrupt,  but  who  proved  against  the  son's  estate  under  the 
sequestration.  All  the  proper  parties,  therefore,  are  before  the 
Court.  It  has  been  said  that  no  decree  can  be  made,  in  this  suit, 
against  the  representatives  of  Mr.  Marryat,  since  the  party 
primarily  liable  is  a  defendant,  against  whom  no  ^relief  is  [  *143  ] 
prayed :  but  it  is  a  misapprehension  to  suppose  that  any  persons 
concerned  in  a  breach  of  trust  are  primarily  liable.  All  parties 
to  a  breach  of  trust  are  equally  liable,  and  if  the  Court  should 
be  of  opinion  that  the  widow  has  been  guilty  of  a  breach  of 
trust, — ^though  there  is  nothing,  so  far  as  the  case  has  pro- 
ceeded, to  induce  the  Court  to  come  to  that  conclusion — the 
decree  would  l^e  as  much  against  her  as  against  the  represen- 
tatives of  Mr.  Marryat ;  but  the  plaintiffs  have  a  right  to  pro- 
ceed against  such  of  them  as  they  think  fit.    The  Court  must 
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Wilson      therefore  proceed  to  the  consideration  of  the  questions  raised  by 
Moore.       tJ^is  bill. 

The  argument  was  accordingly  continued. 

Mr*  Bickersteth,  Mr.  Tinney,  Mr,  Burge,  Mr.  Wray,  and 
Mr.  Jacoby  for  the  several  defendants : 

*  *  In  Hill  V.  Simpson  (i),  and  the  other  cases  which  had 
been  cited,  the  assets  were  applied  in  satisfaction  of  antecedent 
debts  of  the  executor,  so  that  the  possibility  of  their  having  been 
applied  for  the  benefit  of  the  testator  was  necessarily  excluded. 
[  144  ]  *  *  In  Keane  v.  Robarts  (2),  the  executors  took  nothing  under 
the  will.  *  *  If,  as  had  been  intimated  by  the  Court,  no 
breach  of  trust  had  been  committed  by  the  executrix,  who 
authorised  the  sale  of  the  stock  by  executing  the  power,  and  who 
adopted  the  transaction  by  claiming  the  amount  of  the  produce 
of  the  sale  against  the  estate  of  the  bankrupt,  neither  could  any 
breach  of  trust  have  been  committed  by  Mr.  Marryat,  who  bore 
the  same  relation  to  the  executrix,  which  an  agent  bears  to  his 
principal.  Lastly,  it  was  contended  that  the  claim  was  barred 
by  the  Statute  of  Limitations,  on  which  the  defendants  had 
insisted  in  their  answers. 

Mr.  Lovat  for  Jane  Tucker  Crawford. 

Mr.  Pemberton,  in  reply,  said  it  was  clear  that  Mr.  Marryat 
[  145  1  *  *  had  no  equitable  right  to  sell  the  stock,  knowing  that  the 
produce  of  the  sale  was  to  be  applied  in  satisfaction  of  a  demand 
which  was  not  a  demand  upon  the  assets  of  the  testator.  It  was 
sufficient  to  fix  him  with  the  knowledge  that  the  assets  of  the 
testator  were  to  be  applied  to  a  purpose  inconsistent  with  the 
trusts  of  the  will,  even  if  he  had  himself  reaped  no  benefit  from 
the  sale ;  and  that  knowledge  was  clearly  proved  by  the  corre- 
spondence between  him  and  Mr.  James  Crawford.  As  to  the 
interest  of  the  sons  under  the  will  of  the  testator,  the  knowledge 
of  which  was  supposed  to  have  been  sufficient  to  remove  from 
the  mind  of  Mr.  Marryat  all  suspicion  as  to  the  proper  applica- 

(1)  6  E.  R.  105  (7  Ves.  152).  (2)  20  E.  R.  306  (4  Madd.  332). 
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tion  of  the  produce  of  the  stock,  it  was  to  be  borne  in  mind  that  Wilsok 
the  sons  were  not  entitled  to  any  portion  of  the  property  until  moobe. 
after  the  death  of  the  tenant  for  life.     *     *     * 

The  Master  of  the  Bolls  :  1S33. 

Feb.  12. 

The  Statute  of  Limitations  has  no  application  to  this  case.    If        

Messrs.  Marryat  are  chargeable,  it  is  because,  in  the  considera-  '-  -' 
tion  of  a  court  of  equity,  they,  by  being  parties  to  a  breach  of 
trust,  have  themselves  become  trustees  for  the  purposes  of  the 
testator's  will ;  and  it  is  further  to  be  observed  that,  if  this  were 
a  legal  demand,  the  Statute  of  Limitations  could  not  avail  the 
defendants,  because  the  title  of  the  plaintiffs  will  not  accrue  in 
possession  until  the  death  of  the  widow,  and  their  claim  is,  not 
for  payment,  but  for  security  of  the  fund.  All  parties  to  a 
breach  of  trust  are  equally  liable ;  there  is  between  them  no 
primary  liability ;  and  if  the  widow  were  a  party  to  the  breach 
of  trust,  that  circumstance  will  not  in  any  manner  protect  the 
defendants  from  the  plaintiffs'  demand.  The  plaintiffs  make  no 
charge  against  the  widow ;  and,  as  far  as  appears  in  this  cause, 
there  seems  no  ground  for  any  charge  against  her.  The  sale  of 
the  stock  might  well  be  required  for  the  payment  of  the  testator's 
debts  ;  it  was  a  reasonable,  not  an  improvident  act,  therefore,  on 
the  part  of  the  widow,  to  authorise  a  sale ;  and  it  was  clearly 
her  duty  to  prove  the  amount  of  the  stock  under  the  sequestra- 
tion, even  if  she  considered  that  Messrs.  Marryat  were  hable. 

The  correspondence  between  the  testator  and  Messrs.  Marryat, 
referred  to  as  establishing  their  ignorance  of  the  dissolution  of 
the  partnership  between  the  testator  and  his  sons,  does  not 
appear  to  me  to  warrant  that  inference ;  but  the  fact  is  not 
material.  Messrs.  Marryat  well  knew  that  the  stock  in  question 
belonged  to  the  estate  of  the  testator  ;  and  they  were  parties  to 
the  application  *of  the  produce  of  the  stock  to  relieve  the  [  *147  ] 
embarrassments  of  the  sons,  in  payment  of  a  debt  due  from  the 
sons  to  themselves,  without  even  a  representation  from  the  sons 
that  they  had  acquired  a  personal  title  to  the  stock,  and  without 
the  least  reason  to  beUeve  that  it  was  required  directly  or 
indirectly  for  the  purposes  of  the  testator's  will. 

Tbe  circumstance  of  Messrs.  Marryat  having  had  the  testator's 
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Wilson  will  remitted  to  them,  and  of  their  having  been  the  agents  in 
MooBB.  obtaining  the  probate  of  the  will,  makes  this  case  stronger  than 
any  similar  case  which  has  been  reported  ;  but  without  regard  to 
that  circumstance,  it  would  be  my  duty  to  declare  that  for  the 
amount  of  the  stock  sold,  and  the  cash  balance  transferred 
from  the  credit  of  the  testator's  estate  to  the  credit  of  John 
Crawford  &  Co.,  the  defendant  Joseph  Marry  at,  and  the  estate 
of  his  father,  are  responsible ;  and  the  accpunts  must  be  taken 
accordingly. 

The  sum  resulting  from  the  account  so  taken  will  be  assets  of 
the  testator,  to  be  applied  in  a  due  course  of  administration ;  and 
for  that  purpose  an  account  of  the  testator's  debts  and  personal 
estate  must  be  taken,  and  an  inquiry  must  be  directed  as  to  the 
produce  of  the  real  estate  sold  by  the  defendant  Bennett,  the 
trustee  under  the  sequestration,  and  of  the  application  of  that 
produce. 

Messrs.  Marryatt  wil  be  entitled  to  credit  for  the  dividend  paid 
to  the  widow  on  the  proof  made  by  her  under  the  sequestration ; 
and  they  will  take  such  measures  as  they  may  be  advised  with 
respect  to  the  widow,  and  as  to  the  interests  of  the  sons  composing 
the  firm  of  John  Crawford  &  Co.,  under  the  testator's  will ;  and  they 
must  pay  to  the  plaintiffs,  and  to  the  widow,  the  costs  of  this  suit. 

1834.  The  defendants,  Joseph  Marryat  the  younger,  and  the  repre- 
^  14^15^  22!^'  sentatives  of  Joseph  Marryat  the  elder,  appealed  from  the  [above 
decree,  as  reported  in  1  Myl.  &  Keen,  837] . 

The  Solicitor-General  {Sir  C.  Pepys),  Mr.  Knight,  and  Mr. 
Stuart,  in  support  of  the  decree. 

Sir  Edtcard  Sugden,  Sir  WiUiam  Home,  Mr.  Tinney,  Mr. 
Bnrge,  M)\  Wray,  and  Mr.  Jacob,  for  the  appellants. 

March  22.         The  LoRD  CHANCELLOR,  after  stating  the  facts  of  the  case,  and 
[  848  ]       commenting  upon  all  the  material  parts  of  the  correspondence, 
[and  disposing  of  the  question  of  lapse  of  time,]  proceeded  to 
the  following  effect : 

[  350  ]  ♦     *    The  main  part  of  the  case  remains  to  be  considered  ; 

and  the  case  is  one  of  considerable  importance,  though  of  no 
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material  doubt  or  difficulty,  whether  we  regard  the  fact  or  the       Wilsok 

law ;  and,  concerning  the  law,  whether  we  weigh  the  authorities,       moobb. 

or  look  to  the  general  principles  which  courts  of  equity  apply  to 

cases  of  this  description,  and  upon  which  courts  of  law  act  as  far 

as  their  forms  of  proceeding  will  permit ;  for  to  the  same  *common       f  'SSi  ] 

principles  of  sound  morality  and  of  natural  justice  must  the 

decisions  both  of  courts  of  law  and  equity  be  referred. 

The  facts  of  the  case  are  clear ;  nor  is  there  any  dispute 
whatever  upon  those  parts  of  the  case  which  are  essential  to  the 
determination  of  its  merits. 

Whether  John  Crawford  ceased  to  be  a  partner  or  not  during 
his  lifetime,  or  whether  Joseph  Marryat  and  Son  were  cognizant 
of  any  dissolution  of  partnership,  I  do  not  stop  to  inquire. 
He  may,  for  any  thing  that  concerns  the  substance  of  the 
present  case,  have  died  a  partner.  But  this  is  certain ;  the 
stock  was  his  private  property;  Joseph  Marryat  and  Son  had 
known  it  to  be  so  all  along ;  they  had  received  the  dividends  for 
his  private  account,  and  they  continued  to  treat  it  as  part  of  the 
separate  estate  after  his  decease.  They  saw  his  will,  of  which 
they  obtained  probate ;  and  we  cannot  for  a  moment  suffer  it  to 
be  said  that  they  were  ignorant  of  its  contents.  Upon  the  face 
of  this  instrument,  they  saw  that  a  sum  of  27,000Z.,  besides 
their  eventual  share  of  the  residue,  was  bequeathed  to  the 
joanger  children,  who  were  not  executors,  and  who  had  no 
concern  whatever  in  the  hoase  of  business.  Indeed,  the  corre- 
spondence shews  that  Mr.  Marryat  must  have  known  that  some 
of  them  were  infants,  and  three  of  them  daughters. 

It  is  also  immaterial  to  inquire  what,  at  the  death  of  the 
testator,  was  the  state  of  the  account  between  John  Crawford 
&  Co.  and  Joseph  Marryat  and  Son;  for,  to  make  the  latter 
answerable,  it  is  not  necessary  that  the  transaction  should 
have  assumed  the  form  of  a  misappropriation  with  a  view  to 
pay  a  debt  antecedently  due  to  them.  This  is  certain,  that 
five  months  after  the  testator's  death,  and  two  after  they  had 
proved  his  will,  Messrs.  *Marryat  received  a  letter  from  the  [  •352  ] 
executors,  which  ought  to  have  put  them  on  their  guard,  for 
it  sent  a  power  of  attorney  to  sell  the  stock  as  well  as  receive 
the  dividends,  and  it  desired  the  latter  to  be  carried  to  the 
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Wilson  account  of  the  trading  firm,  in  which  all  the  executors,  save 
Moore.  one,  were  partners.  A  short  time  afterwards,  large  drafts  were 
made  by  the  house  of  John  Crawford  &  Co.  upon  Messrs.  Marryat, 
and  honoured  by  the  latter;  and  about  seven  months  after 
the  will  had  been  proved,  and  when  Messrs.  Marryat  were  in 
advance  above  8,0002.,  and  were  about  increasing  that  advance 
to  7,0002.,  they  are  desired,  by  three  of  the  executors,  in 
their  capacity  of  co-partners  trading  with  and  indebted  to 
Messrs.  Marryat,  to  sell  10,0002.  of  the  testator's  stock,  and 
hold  the  proceeds  at  the  disposal,  not  of  the  executors,  but 
of  the  trading  firm  of  John  Crawford  &  Co.  Were  Messrs. 
Marryat  aware  of  the  nature  of  this  transaction  ?  Did  they 
perceive  its  meaning?  Past  all  doubt  they  did,  because  the 
thing  spoke  for  itself;  but  they  shewed  how  accurately  they 
understood  it  to  be  an  irregular  proceeding,  by  desiring  to  have 
the  authority  of  the  executors,  under  whose  administration  they 
well  knew  the  fund  was.  The  four  executors  having,  by  a 
previous  arrangement,  empowered  one  to  act  for  all,  and 
that  one,  with  two  of  the  others,  forming  the  house  of  trade, 
the  authority  required  is  easily  given.  Under  this  authority, 
repeated  as  often  as  the  necessities  of  the  partnership  required, 
the  stock  is  sold  piece  by  piece  until  the  whole  33,0002.,  and 
upwards,  is  converted  into  money;  and  the  whole  is  appKed 
to  pay  the  advances  from  time  to  time  made  by  Joseph  Marryat 
and  Son  to  John  Crawford  &  Co.,  who,  indeed,  afterwards  obtained 
still  further  credit  to  about  two  thirds  of  the  same  amount. 
Two  things  here  are  abundantly  evident,  and  they  are  sufficient 
[  'sss  ]  to  decide  the  whole  question.  First,  that  *the  executors  were 
taking  a  fund  which  did  not  belong  to  them  as  traders,  but  was 
entrusted  to  them  as  representing  its  owner,  and  were  using  it 
for  the  purposes  of  their  trade ;  and  next,  that  Joseph  Marryat 
and  Son  were  fully  aware  of  that  fact,  and  lent  themselves, 
as  far  as  it  was  possible  for  them,  to  the  proceedings  of  the 
executors,  by  which  they  themselves  more  or  less  profited. 
They  received  commission,  of  course,  and  had  the  other  advan- 
tages of  an  agency,  in  the  course  of  which  large  sums  were 
received  and  paid.  It  is  said  that  they  only  received  the  money 
from  the  sale  of  the  stock,  and  paid  it  over.    There  can  be  no 
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doubt,  however,  that  these  operations  began  when  they  were  Wilson 
creditors  to  the  Scotch  hoase  to  a  considerable  amount,  and  that  moobe. 
the  first  sale  of  stock  reimbursed  them  that  advance.  It  is 
manifest,  then,  that  a  breach  of  trust  was  committed  by  the 
executors;  for  what  can  be  a  greater,  than  that  they  should 
employ  the  estate  committed  to  their  care  in  the  speculations  of 
their  own  commerce  ?  Nor  can  there  be  any  doubt  that  Joseph 
Marryat  and  Son  were  accessaries  to  this  breach  of  trust ;  for 
how  could  they  more  directly  abet  it,  than  by  making  them- 
selves instrumental  in  its  accomplishment,  and  partakers  of  its 
advantages  ?  The  moral  impropriety,  indeed,  if  any,  is  extremely 
slight,  because  they  were  all  along  supplying  large  sums  of  money; 
were  wholly  without  suspicion  of  the  Scotch  house  being  in 
difficulties,  till  the  moment  of  its  failure ;  and  were  aware  of  the 
whole  estate  of  Mr.  Crawford  being  distributable  among  his 
widow  and  children;  the  male  adults  of  these  children,  and 
principal  legatees  amongst  them,  being  the  partners  in  the  firm. 
But  these  circumstances  make  no  difference  at  all  in  the  legal 
contemplation  of  the  proceedings ;  nor  can  I  believe  that  if  it 
had  ever  struck  Messrs.  Marryat  and  Son  in  the  light  in  which, 
wise  by  the  event,  they  must  afterwards  have  viewed  it,  they 
would  have  hesitated  in  withholding  ^their  consent  to,  and  [  *354  ] 
co-operation  in,  a  course  of  dealing  which  really  consisted  in 
repeated  misappropriations  of  a  fund  belonging  to  women  and 
infants  by  embarking  it  in  all  the  risks  of  trade. 

The  fact,  however,  is  attempted  to  be  put  in  various  ways,  in 
order  to  escape  the  conclusion  to  which  we  are  driven.  First, 
the  transaction  is  described  as  a  winding  up  of  the  concern  after 
John  Crawford's  death.  But  this  supposed  winding  up  was 
spread  over  two  years  and  a  half,  reckoning  from  John  Crawford's 
death,  and  is  inconsistent  with  the  fact,  proved  by  the  corre- 
spondence, that  Messrs.  Marryat  knew  the  purposes  to  which 
the  advances  made  by  them  were  to  be  applied. 

Next,  it  is  said  that  Joseph  Marryat  and  Son  did  not  pay 
their  ovm  debt,  but  advanced  money  under  the  directions  to 
sell,  and  then,  under  the  same  directions,  recompensed  them- 
selves. But  the  sale  began  when  they  were  3,0002.  and  more 
in  advance;  and,  independent  of  that,  the  course  of  dealing 
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WiLBOK      was  advancing  money  to  one  person,  and  paying  with  the  funds 

Moore.       ot  another. 

Again,  it  is  represented  as  a  kind  of  agency.  But  changing 
the  name  will  not  change  the  thing ;  it  is  the  agency,  whereby  a 
person  is  directed  by  A.  to  take  B.'s  money  which  has  been 
confided  to  A.,  and  with  it  to  pay  A.'s  debt,  himself,  the  agent, 
profiting  by  the  transaction ;  and  we  are  here  supposing  that  the 
debt  of  A.  is  not  due  to  the  agent,  but  to  a  third  party.  Then  it 
is  said,  that  if  the  stock  had  been  sold  and  remitted  to  Scotland, 
and  then  sent  back  to  Messrs.  Marryat,  nothing  could  have  been 
said  against  the  transaction.  Upon  this,  however,  we  may 
observe,  first,  that  if  the  matter  had  been  so  arranged  as  to 

[■  *Sb5  ]  make  the  contrivance  capable  of  being  *traced,  and  it  had 
appeared  that  the  whole  was  a  shift  to  conceal  a  transaction 
similar  to  the  present,  the  case  would  have  been  the  same 
with  this ;  for  no  such  devices,  when  detected,  can  ever  stop 
the  justice  of  the  Court.  But,  secondly,  it  by  no  means  follows, 
that  because  the  parties  might  have  accomplished  their  purpose 
in  such  a  way  as  to  be  secure  from  the  visitations  of  the  law, 
therefore  their  misappropriation  shall  escape  when  nakedly 
perpetrated.  Thus,  no  one  can  doubt  that  the  executors,  by 
interposing  a  third  person,  and  giving  the  power  of  attorney 
to  him,  or  by  selling  the  stock  themselves,  might  have  safely 
paid  Messrs.  Marryat  any  antecedent  advances.  But  this  is 
only  saying,  that  if  the  defendants  had  not  been  accessary  to 
a  breach  of  trust,  they  would  not  have  had  to  pay  the  penalty 
of  their  accession. 

If  we  look  to  the  authority  of  adjudged  cases,  we  shall  find 
that  those  which  have  been  decided  in  favour  of  the  party 
receiving  from  the  executor,  had  not  certain  material  circum- 
stances existing  in  the  present  case  ;  and  that  those  which  have 
been  decided  against  the  party  receiving,  are  far  less  strong 
against  him  than  this. 

[His  Lordship  then  referred  to  the  cases  already  mentioned 
and  to  some  earlier  equity  cases,  and  to  Farr  v.  Neivman,  2  R.  R. 
479  (4  T.  E.  621),  and  other  common-law  cases  not  having  any 
direct   application  to  the  case  before  him,  and  concluded  his 

[  362  ]       judgment  by  saying  :]   It  is  said,  that  if  executors  shall  not  have 
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the  absolute  power  of  validly  transferring  the  property  of  their 
testators,  no  man  can  safely  deal  with  them,  because  he  will 
become  liable  for  the  malversation.  I  am  of  opinion,  that 
neither  will  trade  suffer  nor  will  traders  have  a  right  to 
complain,  nor  will  executors  be  unduly  embarrassed  in  their 
administration  of  estates,  if  it  be  distinctly  understood  that  any 
one  proved  to  have  abetted  them  in  a  misapplication  of  the 
funds  committed  to  their  care,  and  thus  to  have  obtained 
possession  of  those  funds,  though  for  a  valuable  consideration, 
shall  be  accountable  to  the  creditors  of  the  estate  and  to  the 
legatees,  whether  general  or  specific  under  the  will;  whether 
the  transfer  has  been  made  to  pay  an  antecedent  debt  of  the 
executor,  or  to  secure  new  advances  of  money  intended  by  them 
to  be  misapplied,  provided  the  misappropriation  or  intended 
misappropriation  be  known  to  the  party. 


Wilson 
r. 

MOOBE. 


TOWNLET  V.  BOLTON. 

(1  Myl.  &  Keen,  148—149;  S.  C.  2  L.  J.  (N.  S.)  Ch.  25.) 

A  testatrix  gave  50/.  Long  Annuities  to  her  sister  M.  T.,  and  her  said 
sister's  husband,  for  their  joint  lives,  and  after  their  decease  to  her 
nephew.  The  husband,  having  suryived  the  sister,  was  held  to  be 
entitled  to  the  Long  Annuities. 

The  will  of  Mary  Benfield,  dated  the  12th  of  August,  1811, 
contained  the  following  bequest :  "  I  give  to  my  sister  Martha 
Townley,  and  her  husband  George  Stepney  Townley,  50i.  per 
annum  Long  Annuities  for  their  joint  lives,  and  after  their  decease 
to  go  to  my  own  nephew  Charles  Phipps."  And  the  testatrix 
gave  all  the  residue  of  her  estate  to  her  sister  Arabella  Sprigg, 
whom  she  appointed  the  executrix  of  her  will. 

The  testatrix  died  shortly  after  the  date  of  her  will,  leaving 
Martha  Townley  and  Charles  Phipps  surviving  her,  and  the  will 
was  duly  proved  by  Arabella  Sprigg.  Charles  Phipps  died  in 
1818,  and  Martha  Townley  died  in  1824.  The  bill  was  filed  by 
the  committee  of  George  Stepney  Townley,  who  was  a  lunatic, 
against  the  respective  personal  representatives  of  Charles  Phipps 
and  of  the  residuary  legatee ;  the  suit  being  instituted  in  pur- 
suance of  a  report  made  by  the  Master,  upon  an  inquiry  directed 


1832. 
Not,  10. 

RolU  QmrU 
Leach,  M.R. 

[148] 
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TowNLBY     by  the  Lord  Chancellor,  that  it  would  be  for  the  benefit  of  the 
Bolton,      lunatic  to  ascertain  his  rights  under  the  will. 

Mr.  Bickersteth  and  Mr.  Whitmarsh,  for  the  plaintiff : 

The  question  is,  whether,  under  the  words  of  this  bequest 
"during  their  joint  lives/'  the  husband  of  Martha  Townley 
became  entitled  to  a  life  interest  in  the  legacy,  upon  her  decease, 
by  survivorship,  or  whether  the  gift  over  is  to  take  effect  on  the 
death  of  one  of  them.  The  plain  import  of  the  words  is,  that 
Martha  Townley  and  her  husband  shall  take  as  joint  tenants ; 
[>149  ]  *and  if  a  different  construction  were  to  prevail,  no  benefit  what- 
ever would  be  given  to  the  husband  in  his  own  right,  and  the 
addition  of  his  name  would  be  nugatory.  The  words  "after 
their  decease  "  put  the  meaning  of  the  testatrix  beyond  doubt ; 
for  unless  these  words  can  be  taken  to  be  equivalent  to  "  after 
the  decease  of  one  of  them,"  it  is  impossible  that  the  testatrix 
could  have  intended  to  exclude  the  husband  from  the  benefit 
of  survivorship. 

Mr.  RoupeU,  for  the  representatives  of  Charles  Phipps. 

Mr.  Jdcob,  for  the  executors  of  the  residuary  legatee. 

The  Master  of  the  Bolls: 

The  gift  over  being  after  the  decease  of  both  husband  and 
wife,  it  is  plain  that  the  testatrix  intended  that  the  survivor 
of  the  husband  and  wife  should  be  entitled  to  the  Long 
Annuities. 
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BLAKEMORE  r.  The  GLAMORGANSHIRE    CANAL 
NAVIGATION  (l). 

(1  MyL  &  Keen,  164—188;  S.  C.  2  L.  J.  (N.  S.)  Ch.  93.) 

On  an  interlocutory  application  for  an  injunction,  the  Court  will  only 
act  prospectively,  and  with  a  view  to  keep  matters  in  statu  quo,  and  will 
not,  unless  in  a  very  special  case,  grant  the  order  in  such  a  form  as 
indirectly  to  compel  some  positive  act  to  be  done  by  the  party  enjoined. 

Effect  of  ktchea  in  depriving  a  party  of  his  remedy  by  injunction. 

Principles  applicable  to  the  construction  of  Acts  of  Parliament  estab- 
lishing public  companies  with  extraordinary  powers  for  the  execution  of 
works  of  local  or  general  utility. 

By  30  Geo.  HI.  c.  82  [the  "  Company  of  Proprietors  of  the 
Glamorganshire  Canal  Navigation "  were  incorporated  and 
empowered  to  make]  a  canal  from  Merthyr  Tidvill,  through 
the  several  parishes  therein  mentioned,  to  and  through  a  place 
called  The  Bank,  near  to  the  town  of  Cardiff. 

By  the  fifth  section  it  was  enacted,  that  such  part  of  the  said 
canal  as  should  be  made  through  the  lands  of  Messrs.  Harford, 
Partridge  &  Co.  at  Melin  Griffith,  should  be  made  as  near  to  the 
hill  adjoining  to  such  lands  as  conveniently  might  be,  and  should 
not  be  of  any  greater  width  than  twelve  feet  in  the  respective 
places  thereinafter  mentioned ;  and  that  such  part  of  the  said 
canal  as  should  be  made  through  the  lands  of  the  said 
Harford  &  Co.  should  be  sufficiently  walled  from  the  bridge  to 
the  house  therein  mentioned,  and  should  be  fenced  from  the 
lands  of  the  said  Harford  &  Co.  on  the  west  side  of  the  said  canal 
by  a  substantial  wall  or  paling  five  feet  high  at  the  least ;  and 
the  same,  and  also  the  towing  path  to  be  made  on  the  side 
thereof,  should  be  kept  in  all  parts  separate  from  the  cut  or 
water-course  by  means  whereof  the  said  Melin  Griffith  works 
were  supplied  with  water,  and  from  the  towing  path  belonging 
*to  such  cut  or  water-course,  unless  the  proprietors  of  the 
said  works  for  the  time  being  should,  by  writing  under  their 
hands,  upon  the  application  of  the  said  Company  of  Proprietors, 
consent  that  the  same  should  be  united. 

By  the  sixth  section  it  was  enacted,  that  a  proper  weir  should 
be  made  upon  the  side  of  the  said  canal,  above  the  said  Melin 

(1)  KarUm  v.  L.  &  N.  W.  By.  (1878)  9  Ch.  D.  623,  631 ;  47  L.  J.  Ch.  859, 
39  L.  T.  25;  affirmed  (1879)  13  Ch.  Div.  268,  41  L.  T.  429. 
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Grifi&th  works,  within  the  lands  of  the  said  Harford  &  Co.,  for 
the  purpose  of  letting  oflf  or  conveying  the  surplus  water,  or 
such  as  should  not  be  necessary  for  the  use  of  the  said  canal, 
into  the  cut  or  water-course  belonging  to  the  said  Melin  Griffith 
works ;  and  for  better  securing  such  surplus  for  the  use  of 
the  said  Melin  Griffith  works,  the  lock  which  should  be  made 
upon  the  said  canal,  below  and  nearest  to  the  said  works,  should 
always  be  kept  in  good  and  sufficient  repair  and  condition  by 
the  said  Company  of.  Proprietors,  for  the  purpose  of  preventing 
leakage  or  waste  of  water. 

[The  seventh  section  contained  a  similar  provision  for  the  pro- 
tection of  certain  iron  works  called  the  Pentyrch  works.] 

By  the  forty-sixth  section  it  was  enacted,  that  the  clear  profits 
to  be  received  by  the  said  Company  of  Proprietors  from  the  said 
navigation,  should  never  exceed  the  sum  of  81.  per  cent,  upon 
all  such  money  as  should  be  actually  laid  out  and  expended  in 
making  and  completing  the  said  navigation  and  the  several 
works  relating  thereto,  and  in  defraying  the  charges  and  expenses 
of  obtaining  the  said  Act ;  and  that  when  the  profits  of  the  said 
canal  should  exceed  81.  per  cent.,  the  tonnages  should  be  reduced 
so  as  to  make  the  profits  as  near  that  rate  as  possible. 

[The  fifty-eighth,  fifty-ninth,  and  sixtieth  sections  empowered 
adjoining  landowners  to  make  cuts  communicating  with  the 
canal,  and  to  construct  works  in  connection  therewith. 

By  an  amending  Act  (36  Geo.  III.  c.  69),  the  Company  were 
empowered]  to  raise  an  additional  sum  of  10,000Z.,  and  also, 
subject  to  certain  conditions,  another  like  sum  of  10,000i.,  for 
the  purposes  therein  mentioned.  By  the  third  section  of  this 
Act  it  was  enacted,  that  the  several  works  therein  mentioned, 
and  the  extension  thereby  authorised  to  be  made,  and  all  other 
works  whatsoever  incident  to  the  canal  and  extension,  to  be  made 
and  done  by  virtue  of  the  [former]  Act  and  that  Act  should,  in  all 
things,  be  finished  and  completed  within  the  space  of  two  years 
then  next  after  the  passing  of  that  Act ;  and  no  part  of  the  sum 
thereby  authorised  to  be  raised  should  be  applied  in  or  towards 
defraying  the  expenses  of  doing  or  performing  any  of  the  works 
therein  mentioned,  which  should  not  be  done  and  made  within 
the  said  space  of  two  years. 
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Some  years  after  the  passing  of  these  Acts,  Bichard  Blake- 
more  became  the  purchaser  of  the  Melin  Griffith  and  Pentyrch 
works,  in  the  first  Act  mentioned;  and  the  [Company]  having 
made  some  alterations  therein  which  Mr.  Blakemore  conceived 
would  be  prejudicial  to  his  works,  he,  in  the  month  of  August, 
1824,  filed  his  original  bill  against  the  Company.  This  bill, 
after  setting  forth  the  two  Acts  already  mentioned,  stated  that 
the  canal  vras  completed  in  the  year  1801,  prior  to  which  time 
the  aforesaid  works  of  the  plaintiff  were  (with  the  exception  of 
what  was  derived  from  a  small  rivulet)  wholly  supplied  with 
water  from  the  river  Taflf;  *  *  it  further  stated,  that  the 
defendants  had  begun  *to  widen  and  deepen  the  canal,  whereby 
the  traffic  on  the  canal  would  be  increased,  and  a  greater 
quantity  of  water  be  required,  and  that,  as  such  additional 
supply  was  to  be  taken  from  the  river  Tafif,  the  supply  to  the 
plaintiff's  works  would  be  necessarily  diminished.  The  bill, 
therefore,  prayed  that  the  Canal  Company  might  be  restrained 
from  doing  any  act  for  the  widening,  deepening,  or  enlarging 
the  canal,  or  whereby  any  larger  consumption  of  the  waters  of 
the  river  Taff  might  be  caused  than  was  contemplated  by  the 
Act,  or  whereby  the  supply  of  water  to  the  plaintiff's  works 
might  be  in  anywise  diminished ;  and  also  that  the  defendants 
might  be  restrained  from  laying  out  or  expending,  in  such 
widening  or  deepening  of  the  said  canal,  the  surplus  income 
arising  from  the  rates  thereof,  beyond  what  might  divide  8  per 
cent,  on  the  capital  authorised  to  be  raised  for  the  making  of 
the  said  canal  and  the  extension  thereof. 

A  few  days  afterwards,  l^r.  Blakemore  filed  his  supplemental 
bill  against  the  Company,  *  *  stating  that  certain  works  and 
operations  were  then  in  progress  or  contemplation  under  the 
authority  of  the  Company  and  the  other  defendants,  and,  in 
particular,  certain  operations  for  enlarging  and  deepening  the 
basin  of  the  canal  at  Cardiff;  whereby,  as  the  plaintiff  alleged, 
an  additional  supply  of  water  would  be  necessarily  required  for 
the  use  of  the  canal,  to  the  plaintiff's  prejudice;  and  praying  that 
the  defendants  might  be  decreed  to  fill  in  the  basin  therein 
mentioned,  and  to  restore  it  to  the  same  state  as  it  was  in  prior 
to  the  enlargement  thereof;   and  that,  in  the  meantime,  the 
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defendants  might  be  restrained  from  filling  the  said  basin  with 
water,  and  using  the  same  in  its  then  present  enlarged  state  and 
form,  or  permitting  the  same  to  be  filled  and  ''^ased,  or,  if  filled^ 
from  using  or  permitting  the  same  to  be  used. 

Upon  the  coming  in  of  the  answer,  a  motion  was  made  before 
Lord  Eldon  to  dissolve  an  injunction  which  had  been  obtained 
ex  parte  on  the  filing  of  the  original  bill.  Lord  Eldon,  in 
delivering  judgment  upon  that  occasion,  after  stating  very  fully 
the  material  clauses  of  the  Acts  of  Parliament,  and  the  sub- 
stance of  the  pleadings,  commented  at  some  length  upon  the 
mode  in  which  the  defendants  had,  by  their  answer,  attempted 
to  meet  the  allegations  of  the  bill,  with  respect  to  the  construc- 
tion put  upon  the  Acts  of  Parliament  by  the  Court  of  King's 
Bench,  and  then  continued  to  the  following  effect : 

It  does  not  appear  to  me  to  be  of  importance  to  consider 
whether  these  iron  works  have,  or  not,  any  right  to  the 
water,  founded  upon  usage  prior  to  the  making  of  this  canal; 
because  I  follow  and  adopt  the  expression  of  the  Lord  Chief 
Justice  of  the  King's  Bench,  and  I  am  glad  to  fasten  myself  in 
some  measure  on  his  great  authority,  and  say  that,  when  I  look 
upon  these  Acts  of  Parliament,  I  regard  them  all  in  the  light  of 
contracts  made  by  the  Legislature,  on  behalf  of  every  person 
interested  in  anything  to  be  done  under  them  ;  and  I  have  no 
hesitation  in  asserting  that,  unless  that  principle  is  applied  in 
construing  statutes  of  this  description,  they  become  instruments 
of  greater  oppression  than  any  thing  in  the  whole  system  of 
administration  under  our  constitution.  Such  Acts  of  Parliament 
have  now  become  extremely  numerous  ;  and,  from  their  number 
and  operation,  they  so  much  affect  individuals,  that  I  apprehend 
those  who  come  for  them  to  Parliament,  do,  in  effect,  under- 
take that  they  shall  do  and  submit  to  whatever  the  Legislature 
empowers  and  compels  them  to  do;  and  that  *they  shall  do 
nothing  else : — that  they  shall  do  and  shall  forbear  all  that  they 
are  thereby  required  to  do  and  to  forbear,  as  well  with  reference 
to  the  interests  of  the  public,  as  with  reference  to  the  interests 
of  individuals. 

It  is  upon  this  ground  that  applications  are  frequently  made 
to  stay  operations,  where  a  canal  is  in  the  progress  of  formation. 
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In  Buch  a  case,  it  may  be  of  very  little  consequence  to  A.  B. 
whether  the  canal  is  brought  to  his  lands  through  the  lands  of 
G.  D.,  or  through  those  of  E.  F.;  nevertheless,  if  the  Legislature 
has  said  the  canal  shall  be  brought  to  the  lands  of  A.  B.  from 
the  lands  of  E.  F.,  and  not  of  C.  D.,  this  Court  would  never  permit 
the  parties  to  bring  the  canal  to  the  lands  of  A.  B.  from  the 
lands  of  C.  D. :  the  parties  are  obliged  to  submit  to  the  contract 
which  the  Legislature  has  made  for  them.  The  result  is,  that 
the  contract  shall  be  carried  into  execution ;  and  the  King's 
subjects  are  compelled  to  submit  to  it,  upon  the  notion  that  it 
will  be  for  the  public  good;  but  they  are  not  compelled  to  submit 
to  any  thing  except  what  the  Legislature  has  said  shall  be  done. 
I  have  therefore  stated,  and  I  have  already  more  than  once 
acted  upon  the  doctrine,  that  if  a  deviation  from  the  line  marked 
out  by  Parliament  were  attempted,  I  would  (unless  the  House  of 
Lords  were  to  correct  me)  stop  the  further  making  of  a  canal 
which  was  in  progress ;  and  for  this  reason,  that  a  man  may 
have  a  great  objection  to  a  canal  being  made  in  one  line,  which 
he  would  not  have  to  its  being  made  in  another ;  and,  particularly, 
he  might  feel  that  objection  in  a  case  where  parties,  after  obtain- 
ing from  the  Legislature  leave  to  do  one  thing,  set  about  doing 
another.  It  may,  I  admit,  be  of  no  greater  mischief  to  A.  B. 
that  the  canal  should  come  through  the  lands  of  C.  D.  than 
through  those  of  E.  F. ;  but  to  that  my  answer  is,  that  you 
have  bargained  with  the  Legislature  ''^that  you  shall  do  the  act 
they  have  authorised  you  to  do,  and  no  other  act. 

There  is  another  consideration  to  which,  I  apprehend,  this 
Court  would  feel  very  much  inclined  to  attend.  Individuals 
come  to  the  Legislature,  and  apply  for  a  Canal,  or  a  Bailway 
Act;  and  the  Legislature  says.  You  shall  have  a  canal,  or  railway, 
to  run  from  such  a  point  to  such  another  point;  thereby  exposing 
many  persons  to  infinite  inconvenience,  and  in  a  great  measure 
destroying  the  comfort  of  those  who  have  property  upon  the 
line  through  which  the  canal,  or  railway,  is  to  pass.  I  agree 
that  parties  must  submit  to  that,  if  such  be  the  will  of  the 
Legislature  :  but,  I  say,  that  if  individuals  go  to  Parliament, 
and  Parliament,  on  being  satisfied  that  the  railway  or  canal 
can  be  made  at  an  expense  of,  say  100,000Z.,  closes  with  their 
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application,  and  forms  them  into  a  Company,  with  power  to  raise 
money  to  that  amount ;  that  authority  is  given  them  by  Parlia- 
ment, in  the  full  confidence  that  the  sum  which  they  have  asked 
and  obtained  power  to  raise,  will  enable  them  to  execute  the 
work.  But,  if  a  case  arises  in  which  parties  have  been  enabled 
by  Parliament  to  engage  in  an  undertaking,  on  a  representation 
that  100,000i.  would  enable  them  to  cbinplete  it,  and  if  they  find 
afterwards  that  1(X),000Z.  is  not  enough  for  that  purpose,  this 
Court  would,  I  think,  find  it  very  difficult  to  allow  them  to 
proceed  with  the  work  till  they  had  obtained  further  authority, 
and  till  they  had  satisfied  Parliament  that,  though  they  had 
deceived  the  Legislature  in  the  first  instance,  they  were  entitled 
to  obtain  an  extension  of  their  powers.  There  is  an  agreement 
on  the  part  of  those  who  satisfy  Parliament,  that  they  can  and 
will  do  such  a  work  for  such  a  sum  of  money ;  and,  upon  the 
faith  of  that  understanding,  they  get  the  authority  to  begin  the 
work :  but  if  they  deceive  Parliament,  what  *right  have  they  to 
complain  if  courts  of  justice  will  not  allow  them  to  go  on  with 
the  deception  ? 

It  is,  therefore,  of  great  importance  to  see  what  is  the  real 
meaning  of  this  Act  of  Parliament;  and  the  question  as  to  its 
real  meaning  may  be  put  in  this  way :  When  was  the  canal, 
which  this  Act  authorised  to  be  made,  completed  ?  If,  after  the 
canal  was  completed,  the  Proprietors  are  to  be  at  liberty  to 
widen  and  deepen  and  alter  the  canal  just  as  they  please,  what 
was  the  use  of  the  Act  of  Parliament  which  gave  them  power, 
within  certain  limits,  to  make  the  canal  ?  The  Proprietors  are 
by  this  Act  empowered  to  buy  the  land,  we  will  suppose,  of 
A.  B. ;  they  are  also  empowered  to  buy  land  of  C.  D.  and  E.  F. 
Well,  if  those  parties,  A.  B.,  C.  D.,  and  E.  F.,  give  their  consent 
to  the  bill,  or  withhold  their  opposition  while  it  is  passing 
through  Parliament,  and  if  the  bill  be  passed  into  a  law,  that 
thing  is  to  be  done,  and  nothing  but  that  which  is  specified  in 
the  Act  is  to  be  done.  But  if  that  thing  is  done,  and  the  canal 
is  completed,  in  the  sense  which  the  Act  of  Parliament  means 
by  the  word  "  completed,"  and  in  the  sense  put  upon  the  word 
by  these  defendants  themselves  (as  is  shewn  by  their  going 
about  to  levy  their  tolls  on  the  whole  course  of  the  canal),  and 
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if,  notwithstanding,  they  may  afterwards  widen  and  deepen  the   Blakemobe 

canal,  what  is  there  to  hinder  them  from  carrying  it  from  sea 

to  sea  ?    Why,  there  would  be  no  end  to  it.    When  the  canal  is 

completed,  the  powers  of  the  Company  are  exhausted ;  and,  in 

making  the  canal,  the  Proprietors  are  bound  to  attend  to  the 

interests  of  all  whose  interests  the  Act  of  Parliament  requires 

them  to  attend  to;   and  they  are  not  at  liberty  afterwards  to 

injure  the  interests  of  parties  by  making  what  is  quite  a*  different 

canal.    Not  a  word  is  to  be  found  in  these  Acts  of  Parliament 

giving  the  least  authority  to  alter  the  canal  after  its  completion, 

unless  ''^such  authority  might  be  considered  to  be  given  under 

the  word  "improving"  ;  an  expression  which  occurs  but  twice 

in  the  whole  course  of  the  first  Act,  and  not  at  all  in  the  second. 

Taking,  however,  the  whole  of  the  enactments  together,  I  think 

the  effect  of  that  word  is  not  to  enable  the  Proprietors  to 

widen  and  deepen  the  canal,  but  to  enable  them  to  improve  the 

works  of  the  canal  (the  improving  of  which  works  improves  the 

canal),  and  not  to  make  it  a  different  canal. 

[His  Lordship,  after  remarking  at  some  length  upon  the 
course  taken  by  the  legal  advisers  of  the  Canal  Company,  pro- 
ceeded:] 

In  the  first  Act,  it  was  considered  expedient  to  secure  the 
interests  of  the  partnership  of  Harford,  Partridge  &  Co.,  as  the 
owners  of  the  Melin  Griffith  and  Pentyrch  Works;  and  pro- 
vision is  accordingly  made,  with  that  view,  in  the  fifth  and  sixth 
sections;  whereby  it  is  enacted,  ''That  a  proper  weir  shall 
be  made  upon  the  side  of  the  said  canal,  above  the  said 
Melin  Griffith  Works,  within  the  lands  of  the  said  Harford, 
Partridge  &  Co.,  for  the  purpose  of  letting  off  or  conveying 
the  surplus-water,  or  such  as  shall  not  be  necessary  for  the  use 
of  the  said  canal,  into  the  cut  or  watercourse  belonging  to  the 
said  Melin  Griffith  Works."  Then  there  is  a  provision  made 
for  keeping  all  this  in  repair.  The  meaning  to  be  put  upon  this 
provision  has  been  differently  stated.  But  on  what  ground 
could  the  Legislature  ever  have  intended  to  leave  it  within  the 
power  of  the  Proprietors  to  widen  or  deepen  the  canal  in  such  a 
manner  as  to  require  a  much  larger  supply  of  water  ?    Would 
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that  be  a  rational  construction  to  put  upon  an  Act  of  Parlia- 
ment, which  provides  that  a  proper  weir  shall  be  made  upon  the 
side  of  the  canal,  for  letting  off  or  conveying  the  surplus  water. 
Under  such  a  construction  the  persons  "^who  had  made  the  canal, 
on  the  side  of  which  the  weir  was  to  be  placed,  would  be  at 
liberty,  the  very  next  day,  if  they  could  agree  with  the  land- 
owners, or  had  lands  of  their  own  through  which  to  cut,  to 
widen,  and  deepen  the  canal,  so  as  to  render  the  weir  absolutely 
useless,  and  to  destroy  the  surplus  water  altogether,  and  for  as 
long  a  period  as  they  chose.  It  appears  to  me  to  be  quite  impos- 
sible to  say  that  this  is  the  meaning  of  the  Act  of  Parliament. 
The  true  construction  I  take  to  be  this,  that  the  Company  of 
Proprietors  shall  make  their  canal ;  that,  when  they  have  made 
it,  that  is,  when  they  have  advertised  to  the  world  that  it  has 
been  made,  and  have  taken  tolls  from  the  public  as  if  it  were 
made,  they  shall  not  be  at  liberty  to  alter  it ;  that,  having  made 
their  canal,  they  shall  erect  this  weir  upon  it,  in  order  to  secure 
to  the  mills  that  surplus  water  which,  consistently  with  such  a 
canal,  and  the  provision  for  the  weir,  will,  on  such  an  arrange- 
ment, remain  for  the  use  of  these  mills.  I  am,  therefore,  myself 
of  opinion  (and  if  that  opinion  is  supposed  to  be  wrong,  I  am 
perfectly  willing  that  a  case  should  be  made  upon  it  for  the 
opinion  of  the  Court  of  King's  Bench),  that  this  was  a  contract 
between  the  parties,  and  that  the  larger  construction  therefore 
which  may  belong  to  some  of  the  expositions  or  statements  of 
the  right  claimed  by  the  Canal  Company,  in  their  answer,  is  a 
construction  which  the  Act  of  Parliament  will  not  warrant. 
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On  a  subsequent  day,  Lord  Eldon,  in  finally  disposing  of  the 
case,  made  the  following  observations : 

If  my  opinion  upon  the  effect  of  the  Acts  of  Parliament  be 
right,  then,  although  the  owners  of  these  works  must  take  the 
surplus  water,  subject  to  the  diminution  which  an  increase  of  the 
trade  upon  the  present  canal  shall  occasion,  let  it  increase  ever 
so  much  or  ever  so  little,  I  ''^can  never  agree  to  the  proposition 
as  laid  down  in  some  parts  of  the  answer,  that  the  Proprietors 
of  the  navigation  are  at  liberty  to  improve  the  canal  for  the 
purpose  of  bringing  upon  it  an  increase  of  trade,  and,  by  such 
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improvements  with  a  view  to  a  contemplated  increase  of  traffic,  to 
affect  the  surplus  water  which  was,  I  apprehend,  to  be  preserved 
for  the  benefit  of  the  plaintiff's  works. 

Supposing  the  Court  to  be  right  in  its  opinion,  that  the  Canal 
Company  could  not  do  what  they  were  attempting  to  do,  another 
consideration  might  then  arise ;  for  many  cases  have  occurred  in 
which  injunctions  are  applied  for,  and  are  granted  or  refused, 
not  upon  the  ground  of  the  right  possessed  by  the  parties,  but 
upon  the  ground  of  their  conduct  and  dealings  before  they  applied 
to  the  Court  for  the  injunction  to  preserve  and  protect  that  right. 
Before  proceeding  to  that  point,  however,  I  must  observe,  that 
the  answer  of  the  defendants  does  most  distinctly  admit  that, 
if  there  should  be  an  increase  of  trade,  there  would  then  be  a 
decrease  of  water;  but  then  they  add,  they  do  not  think  that 
such  decrease  would  be  a  greater  injury  to  the  plaintiff  than 
what  would  arise  from  an  increase  of  trade  upon  the  canal  in  its 
existing  state,  as  now  completed.  I  consider  that  distinction  to 
be  of  no  importance.  If  the  decrease  of  water  be  occasioned  by 
an  increase  of  trade  upon  the  canal  as  it  is  now  completed,  hurtful 
as  that  would  be  to  the  Melin  Griffith  and  Pentyrch  Works,  it 
would  not  be  injurious  to  them, — injurious  in  the  sense  which 
a  court  of  justice  puts  upon  the  word ;  for  if,  by  the  necessary 
operation  of  the  Act  of  Parliament,  and  of  the  arrangements  which 
the  Legislature  has  made  for  the  benefit  of  the  owners  of  the 
canal  on  the  one  hand,  and  of  the  owner  of  these  works  on  the 
other,  an  increase  of  traffic  should  be  occasioned,  each  of  them 
must  *take  the  effect  of  those  arrangements ;  but  if  the  same, 
and  only  the  same,  consequences  were  to  be  produced  by  an 
alteration  and  improvement  in  the  canal  (using  that  term  in  the 
sense  in  which  the  answer  has  used  it),  still,  I  say,  if  the  alteration 
be  not  sanctioned  by  Parliament,  you  are  not  to  bring  about  the 
same  consequences  by  means  other  than  those  which  the  Act  of 
Parliament  has  provided.  The  result  amounts  to  no  more  than 
this, — that,  if  you  are  doing  an  act  which  is  to  increase  the 
trade,  and  which  is  conformable  to  the  provisions  of  the  Act 
of  Parliament,  the  consequences,  be  they  what  they  may,  are 
produced  by  the  Act  of  Parliament,  and  not  by  you ;  but,  if  I 
am  right  in  point  of  law,  you  would  not  be  at  liberty  to  change 
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Blakemore  the  operations,  for  the  purpose  of  producing  the  same  effect, 
The         without  the  authority  of  another  Act  of  Parliament. 

gI^bbire  ^^^  Lordship  concluded  by  directing  that  the  injunction  should 
Canal.  be  varied,  and  that  the  defendants  should  be  restrained  from 
further  widening  or  enlarging  the  said  basin,  and  that  the  parties 
should  proceed  to  a  trial  at  law  upon  two  issues,  which,  as  finally 
settled,  were  the  following :  "  First,  whether  the  widening  and 
deepening  of  the  basin  in  the  pleadings  mentioned,  as  the  same 
was  widened  and  deepened  before  the  28th  day  of  August,  1824, 
did,  or  will,  to  the  damage  and  injury  of  the  plaintiff,  diminish 
the  surplus  water  to  the  said  Pentyrch  and  Melin  GriflSth  Works, 
or  either  of  such  works,  as  such  supply  was  provided  at  the  time 
the  canal  was  completed  in  1801  ? "  **  Secondly,  whether  the 
further  widening  or  deepening  the  said  basin,  as  the  same  was 
intended  to  be  deepened  or  widened  before  the  injunction  in  this 
cause  was  granted,  would,  or  might,  to  the  damage  and  injury 
of  the  plaintiff,  diminish  the  supply  of  surplus  water  to  the  said 
[  •170  ]  works,  or  either  of  *them,  as  such  supply  was  provided  at  the 
time  the  canal  was  completed  in  1801  ?  " 


The  issues  came  on  for  trial  in  February,  1826,  before  Lord 
Wynford,  then  Chief  Justice  of  the  Court  of  Common  Pleas,  when, 
after  a  trial  which  lasted  three  days,  the  jury  found  a  verdict  for 
the  defendants,  on  the  first  issue,  and  for  the  plaintiff  on  the 
second. 

On  the  10th  of  June,  1825,  the  plaintiff  filed  his  second,  and 
on  the  18th  of  May,  1828,  his  third,  supplemental  bill  against 
the  Canal  Company,  and  against  certain  proprietors  of  adjacent 
lands,  for  the  purpose  of  restraining  the  defendants  from  com- 
mencing or  continuing  certain  other  works  therein  described  as 
being  then  in  contemplation  or  progress,  and  of  which,  as  the 
bill  alleged,  the  direct  tendency  or  effect  was,  to  widen,  deepen, 
or  otherwise  enlarge  the  navigation,  and  to  increase  the  quantity 
of  water  required  for  the  consumption  of  the  canal. 

On  the  25th  of  June,  1828,  Lord  Chancellor  Ltndhurst  directed 
the  trial  of  certain  issues,  framed  upon  the  same  principle  with 
the  issues  formerly  directed  by  Lord  Eldon;  but  those  issues 
were  never  afterwards  proceeded  with.      Lord  Lyndhubbt,  in 
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giving  judgment  upon  that  occasion,  stated  that  he  concurred 
with  Lord  Eldon  and  Lord  Wynford  in  considering  the  Acts 
of  Parliament  in  the  Kght  of  a  bargain  between  the  Company  of 
Proprietors  and  the  plaintiff,  and  in  holding,  that  after  the  canal 
was  finally  completed,  the  Company  were  no  longer  at  liberty  to 
alter  or  enlarge  it  to  the  damage  of  Mr.  Blakemore.  His  Lordship 
also  observed,  that  in  his  view,  the  opinion  expressed  by  the 
Court  of  King's  Bench  was  not  really  inconsistent  with  this 
•construction ;  and  that  the  dicta  of  the  Judges,  and  especially 
of  Mr.  Justice  Baylby  with  reference  to  further  improvements, 
by  widening  and  deepening  the  canal,  were  plainly  to  be  under- 
stood in  a  qualified  sense,  and  in  connection  with  the  point  then 
directly  before  the  Court ;  and  that  was  a  mere  question  between 
the  Company  and  the  freighters,  in  the  consideration  of  which  the 
rights  of  Mr.  Blakemore  as  an  individual  were  expressly  excluded. 
On  the  26th  of  July  following,  the  plaintiff  obtained  an  injunc- 
tion, restraining  the  defendants  from  widening  or  deepening  that 
part  of  the  canal  called  the  Three-mile  Pond.  Various  other 
proceedings  were  at  different  times  had  in  these  causes ;  and,  in 
the  year  1827,  the  plaintiff  commenced  an  action  against  the 
Canal  Company  for  the  recovery  of  damages  in  respect  of 
the  injury  sustained  by  him,  by  reason  of  their  widening  and 
deepening  the  canal,  and  of  their  having  erected  the  fire-engine 
in  the  declaration  mentioned.  The  action  was  tried  at  Hereford  ; 
and  a  verdict  was  found  for  the  plaintiff,  on  certain  of  the  counts, 
upon  which  judgment  was  entered  up  in  the  Court  of  Exchequer  (i). 
The  judgment  afterwards  came,  by  writ  of  error,  before  the 
Court  of  Exchequer  Chamber,  ^ad,  ultimately,  before  the  House 
of  Lords,  and  on  both  occasions  was  affirmed  (2). 
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On  the  4th  of  June,  1882,  the  plaintiffs  Bichard  Blakemore, 
and  his  partner  Mr.  Booker,  filed  a  fourth  supplemental  bill 
against  the  Canal  Company,  and  against  Thomas  Powell,  who 
was  an  extensive  shipper  of  coals  at  Cardiff.  This  bill  set  forth 
all  the  previous  proceedings  already  stated,  and  in  particular  the 
proceedings  upon  the  trial  of  the  issues  and  the  action,  submitting 


(1)   Blakemore   y.    Glamorganshirt 
Canal  C<mpany,  3  Y.  &  Jer.  60. 


(2)  The  case  upon  the  appeal  is 
reported  in  1  CI.  &  Fin.  262. 


1832. 
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that,  by  the  judgment  of  the  Hoase  of  Lords  upon  the  writ  of 
error,  it  had  now  been  finally  settled  and  determined,  that  after 
the  expiration  of  the  year  1798  the  Company  of  Proprietors  had 
no  right  to  commence  or  carry  on  any  new  works  adversely  to 
the  interests  of  any  individual,  or  to  widen,  deepen,  or  enlarge 
the  canal,  so  as  to  interfere  with  the  water  which  had  been 
apportioned  to  the  plaintiff's  works ;  and  farther,  that  it  was  an 
illegal  violation  of  the  plaintiff  Blakemore's  rights  as  owner  of 
those  works,  for  the  Company,  or  any  person  by  their  authority, 
to  draw  off  or  divert  from  the  river  Taff  any  quantity  of  the 
water,  which  otherwise  would  have  flowed  to  such  works.  The 
bill  further  stated  that  the  defendant  Powell  had,  in  the  year 
1829,  with  the  knowledge  and  connivance  of  the  Company,  con- 
structed a  certain  collateral  cut  or  pond  communicating  with  the 
Sea  Lock  Basin,  and  which  collateral  pond  it  was  alleged  was 
merely  a  contrivance  for  enabling  the  Canal  Company  to  enlarge 
their  canal,  and  consequently  to  draw  a  larger  quantity  of  water 
from  the  river  Taff,  to  the  injury  of  the  plaintiffs.  The  bill, 
among  other  things,  prayed  that  the  injunction  against  the 
Company  (which  had  already  been  granted  as  to  the  Sea  Lock 
Basin  and  the  Three-mile  Pond)  might  be  extended  to  the  whole 
canal ;  and  it  prayed,  as  against  Powell,  that  he  might  be  ordered 
to  fill  up  the  collateral  pond,  and  in  the  mean  time  be  restrained 
from  keeping  open  the  communication  between  such  collateral 
pond  and  the  Sea  Lock  Basin. 

A  motion  was  now  made  in  the  original  and  supplemental 
causes,  that  the  defendants,  the  Canal  Company,  and  their 
agents,  might  be  restrained  from  using  any  fire-engine  for  the 
purpose  of  pumping  the  water  of  the  Taff  into  the  canal ;  and 
also  from  drawing  off  any  part  of  such  water  which  would  other- 
wise flow  to  the  plaintiff's  works  through  the  watercourse  before 
mentioned ;  and  also  from  permitting  water  to  be  supplied  to  the 
collateral  pond  from  the  Sea  Lock  Basin,  and  from  continuing 
the  communication  between  the  collateral  pond  and  the  Sea  Lock 
Basin,  and  also  from  continuing  the  Sea  Lock  Basin  and  the 
Three-mile  Pond,  and  certain  other  specified  parts  of  the  canal, 
of  any  greater  depth  or  width  than  the  same  respectively  were 
of  at  the  time  when  the  canal  was  completed  in  1798 ;  and  also 
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from  allovirmg  the  bottom  and  sides  of  the  canal  to  remain  not 
sufficiently  puddled  and  secured;  and  also  from  continuing  to 
leave  the  virorks  of  the  canal,  and  particularly  the  two  parlia- 
mentary vireirs,  and  the  locks  below  those  weirs,  out  of  repair ; 
and  also  from  widening,  deepening,  or  otherwise  enlarging  any 
part  of  the  canal,  and  from  permitting  any  alteration  to  be  made 
therein,  or  in  the  locks  or  works  thereof,  so  as  to  facilitate 
the  traffic  of  a  greater  number  of  barges,  or  of  barges  of  larger 
dimensions  than  could  at  the  time  when  the  canal  was  completed 
pass  along  the  same ;  and  that  the  defendant  Powell  might  be 
restrained  from  keeping  open  or  continuing  the  communication 
between  the  collateral  pond  and  the  Sea  Lock  Fond,  or  basin,  and 
from  supplying  the  same  vnth  water  from  the  Sea  Lock  Pond. 

The  affidavit  of  the  defendant  Powell  (who  denied  all  collusion 
with  the  Canal  Company)  stated,  that  he  conceived  himself  to  be 
fully  warranted  by  the  terms  of  the  Act  of  Parliament  in  forming 
the  collateral  cut  or  *pond  in  question,  which  was  of  great  value 
and  importance  to  him  in  his  trade  as  a  coal-shipper ;  that  he 
had  accordingly  commenced  excavating  the  ground  in  the  year 
1829,  and  that  the  cut  was  completed  in  the  month  of  February, 
18S0;  and  that  no  objection  was  raised  by  Blakemore  till  the 
month  of  September,  1881,  long  after  the  work  had  been  finished 
and  brought  into  use. 

Mr.  Pepya  and  Mr,  Wakefield,  for  the  motion. 

The  Solicitor-Oeneral  (Sir  W.  Home),  Sir  E.  Sugden,  Mr. 
Sicanston,  and  Mr.  Maule,  for  the  Canal  Company. 

[In  the  course  of  the  argument,] 

Much  discussion  arose  with  respect  to  the  jurisdiction  of 
courts  of  equity  to  interfere  by  injunction  in  cases  of  apprehended 
or  prospective  mischief;  and  it  was  strongly  urged,  on  behalf 
of  the  Canal  Company,  that,  if  the  motion  were  granted  in  the 
form  and  to  the  extent  now  sought,  the  order  would,  under 
pretence  of  restraining  the  defendants  from  continuing  to  allow 
certain  things  to  be  done,  in  e£fect  compel  them  to  perform 
positive  actSf  tending  to  alter  the  existing  state  of  matters;  a 
species  of  relief  which,  if  given  at  all,  could  only  be  decreed  at 
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the  hearing.  Robinson  v.  Lord  Byron  {i)^  and  Lane  v.  Newdi- 
gat€{2),  which  were  supposed  to  be  authorities  for  such  an 
order,  were  in  very  peculiar  circumstances ;  and  the  form  under 
which  the  object  was  effected  in  those  cases  had  been  frequently 
♦disapproved.  [Coats  y.  The  Clarence  Railway  Company  (s),  Weall 
V.  West  Middlesex  Water  Works  {4^),  and  Attorney-General  v. 
Nichol(5),  were  referred  to.] 

Mr.  Jacob,  for  the  defendant  Powell,  contended,  first,  that 
the  works  carried  on  by  Mr.  Powell  were  fully  authorized  by  the 
fifty-eighth,  fifty-ninth,  and  sixtieth  clauses  of  the  first  of  the 
Canal  Acts,  and  were  constructed  in  strict  conformity  with 
the  provisions  of  those  clauses ;  and,  secondly,  that,  indepen- 
dently of  that  consideration,  the  plaintiffs,  by  lying  by  and 
allowing  the  works  to  be  completed  without  remonstrance  or 
objection,  had  precluded  themselves  in  a  court  of  equity  from 
being  now  heard  to  complain. 

The  Lord  Chancellor  [after  commenting  upon  the  cases  cited, 
said :] 

The  leading  principle  then  on  which  I  proceed  in  dealing  with 
this  application,  the  principle  which,  as  I  humbly  conceive,  ought, 
generally  speaking,  to  be  the  guide  of  the  Court,  and  to  limit  its 
discretion  in  granting  injunctions,  at  least  where  no  very  special 
circumstances  occur,  is,  that  only  such  a  restraint  shall  be 
imposed  as  may  suffice  to  stop  the  mischief  complained  of,  and 
where  it  is  to  stay  farther  injury,  to  keep  things  as  they  are  for 
the  present. 

The  next,  and  the  only  other  point  to  which  it  is  necessary  to 
advert,  is  the  construction  put  upon  the  *two  Acts  of  Parliament, 
the  80  and  86  Geo.  III.,  with  reference  to  the  time  allowed  for  com- 
pleting the  canal.  I  say  the  two  Acts,  for  although  the  question 
has  principally  been  raised  upon  the  third  section  of  the  thirty- 
sixth,  yet  it  seems  difficult  to  construe  that  without  having  regard 
to  the  thirtieth,  and  particularly  the  first  section  of  the  thirtieth. 


(1)  1  Br.  C.  C.  588. 

(2)  7  E.  R.  381  (10  Ves.  192) ;  and 
see  Rankin  y.  HuBkUson,  33  B.  B.  86 
(4  Sim,  13). 


(3)  32  R.  R.  183  (1  Russ.  &  M.  181). 

(4)  21  R.  R.  183  (1  J.  &  W.  358). 

(5)  10  R.  R.  186  (16  Ves.  338). 
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It  is  now  too  late  to  discuss  this ;  for,  whatever  might  have 
been  the  merits  of  the  question  had  it  been  entire,  judicial 
decisions  have  given  an  interpretation  to  the  third  section  which 
ought  not  now  to  be  shaken.  Ever  since  the  Court  of  King's 
Bench  considered  the  Acts  as  forming  a  contract  between  the 
Company  and  the  neighbouring  proprietors,  it  has  been  judicially 
held  (although  it  is  said  that  a  most  able  and  learned  Judge 
expressed  a  contrary  opinion),  that  the  canal  should  not  be 
altered  even  within  the  limits  allowed  by  the  earlier  Acts.  Not- 
withstanding the  great  weight  of  decision  in  support  of  this  con- 
struction, the  more  I  consider  the  frame  of  the  third  section,  and 
the  point  of  construction  generally,  I  am  the  more  impressed  with 
the  opinion  (which  I  therefore  fling  out  for  Mr.  Blakemore's  best 
consideration),  that  he  is  greatly  interested  in  resting  satisfied 
with  the  position  in  which  these  adjudications  have  left  the 
question,  and,  above  all,  in  not  further  pressing  so  wild  a  pre- 
tension as  that  which  would  stop  all  improvements  of  the  canal, 
whereby  eventually  somewhat  more  water  may  seem  to  be  used. 
To  a  certain  length  I  think  him  entitled  under  the  shelter  of 
those  decisions,  but  beyond  it  I  am  not  prepared  to  aid  him,  cer- 
tainly not  in  this  stage  of  the  cause.  The  injunctions  granted  in 
1824,  as  to  the  Sea  Lock  Basin,  and  in  1828,  as  to  the  Three-mile 
Pond,  are  confined,  the  one  to  widening  and  deepening,  the  other 
to  widening,  deepening,  and  enlarging  *the  water  way ;  in  sub- 
stance both  prohibit  the  enlargement  of  the  canal.  The  pro- 
hibition now  granted  will  extend  to  the  whole  canal,  with  the 
addition  of  these  words,  **  so  as  directly  and  by  the  immediate 
operation  of  such  enlargement  to  lessen  the  supply  of  water 
to  the  Melin  Griffith  works,  or  the  Pentyrch  works,  or  either 
of  them  ; ''  and,  subject  to  a  like  qualification,  I  will  also  restrain 
the  Company  from  ''erecting,  or  permitting  to  be  erected  or 
used,  any  engine  other  than  is  now  erected  and  used  by  them  ; 
from  making  any  new  cuts,  or  deepening  any  cuts  already  made, 
communicating  with  the  river  Taff,  or  using  any  pipes  or  other 
contrivances  whatever  for  drawing  water  from  the  said  river 
other  than  are  at  present  used  by  them,  and  from  altering  the 
locks,  weirs,  or  other  works  of  the  canal."  I  add  these  words 
to  the  qoalifieationy  "  directly  and  by  the  immediate  operation 
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Blakemobe   of  such  enlargements,  erections,  cuts,  and  deepening,"  in  order 
Thk         to  prevent  the  pretence  being  set  up  against  every  improvement 

oANraiBE  ^'  ^^®  canal,  that  it  increases  the  traflSc,  which  every  improve- 
Canal.  ment  may  do,  as  by  lessening  the  expenses  of  the  company,  and 
enabling  them  to  reduce  their  dues.  Thus,  if  a  new  engine  or 
lock  upon  an  improved  principle  enabled  them  to  accomplish  this 
end,  it  would  not  come  within  the  prohibition.  It  might,  by 
increasing  the  tra£Sc,  indirectly  and  mediately  increase  the 
consumption  of  water ;  but  this  would  not  be  its  direct  and 
immediate  operation.  If  such  engine  or  lock  occasioned  directly 
and  immediately  a  greater  consumption  of  water,  it  would  come 
within  this  order. 

It  will  be  perceived,  that,  pursuing  the  leading  principle  which 
I  began  with  stating,  adopting  the  constructions  imposed  by 
decisions  upon  the  Acts,  and  adapting  the  principle  to  that 
construction,  or  rather  acting  upon  that  construction  up  to  the 
[  *188  ]  limits  of  the  ^principle,  the  whole  motion  is  now  disposed  of, 
with  the  exception  of  the  part  relating  to  Mr.  Powell ;  for  the 
injunction,  as  I  have  given  it,  being  alone  granted,  all  the  other 
parts  of  the  motion  are  refused,  (it  is  unnecessary  to  go  through 
them  in  detail,)  upon  the  grounds  which  I  have  stated,  except 
the  last  clause  relating  to  Mr.  Powell,  and  with  respect  to  him, 
it  is  needless  to  discuss  the  fifty-eighth,  fifty-ninth,  and  sixtieth 
sections  of  the  first  Act,  on  which  he  relies,  and  on  which  I 
expressed  very  considerable  doubt  in  the  course  of  the  argument ; 
for  the  length  of  time  which  has  elapsed  since  February,  1880, 
and  perhaps,  in  some  measure,  the  application  of  the  general 
principle  on  which  this  judgment  is 'grounded,  preclude  me  from 
granting  the  injunction  as  prayed  against  him.    As  against  him. 


therefore,  the 


Motion  is  refused  with  costs^ 


1833. 
Jan,  25. 

HolU  Cffvrt. 

Leach,  M.R. 

[196] 


STAGEY  V.  ELPH. 

(1  Myl.  &  Keen,  195—199 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  5a) 

A  person,  named  as  executor  and  trustee  under  a  will,  did  not  formally 
renounce  probate  until  after  the  death  of  the  acting  executrix,  nor  did 
he  ever  disclaim  by  deed  the  trust  of  the  real  estate ;  but  he  purchased 
a  part  of  the  real  estate,  and  took  the  conveyance  from  the  widow,  who 
was  tenant  for  life,  and  the  heir,  to  whom  the  estate  must  have  descended 
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upon  the  disclaimer  of  the  trust.    During  the  life  of  the  acting  executrix,         Stacey 
however,  he  interfered  in  the  disposition  of  the  testator's  pr»>perty,  as  *'• 

her  friend  or  agent :  Held,  that  he  was  not,  under  the  circumstances,         Elph. 
chargeable  as  executor  or  trustee. 

A  deed  of  disclaimer  is  the  best  evidence  of  the  renunciation  of  a  trust, 
but  the  conduct  of  the  party  desirous  of  renouncing  a  tmst,  may  amount 
to  a  disclaimer. 

Joseph  Denny,  by  his  will  dated  the  24th  of  September,  1796, 
after  directing  payment  of  all  his  debts,  devised  a  certain  copy- 
hold messuage  called  the  Herring  Fishery,  and  a  piece  of  freehold 
ground  with  a  stable  erected  thereon,  to  his  wife  Susanna  for  her 
life,  and  after  her  decease  he  gave  and  devised  the  same  to  his 
executors  thereinafter  named,  upon  trust  that  the  same  might  be 
disposed  of,  and  the  monies  arising  from  the  sale  thereof  be  equally 
divided  among  his  children  in  the  same  manner  as  his  personal 
estate ;  and  as  to  the  rest  of  his  freehold  and  copyhold  lands, 
buildings,  household  furniture,  stock  in  trade,  wherries  and  boats, 
he  gave  the  same  to  his  executors,  in  trust  to  dispose  of  so  much 
thereof  as  might  be  sufficient  to  discharge  all  incumbrances  upon 
his  real  or  personal  estate,  and  apply  the  overplus  according  to 
the  best  of  their  judgment  and  skill  for  the  use,  maintenance, 
and  education  of  all  his  children,  which  should  be  living  at  his 
decease ;  and  after  the  decease  of  his  said  wife,  he  directed  all 
the  said  freehold  and  copyhold  lands,  &c.  which  should  remain 
undisposed  of,  to  be  sold,  and  the  produce  of  the  sale  thereof  to 
be  di\dded  equally  among  his  children.  And  he  appointed  his 
said  wife  Susanna,  John  Elph,  and  Henry  Smallpiece  Fox, 
executors  of  his  will. 

The  testator,  who  kept  a  public  house  at  the  Herring  Fishery, 
died  in  April,  1800,  leaving  his  wife  Susanna  and  five  children 
surviving  him.  The  widow  proved  the  *will  alone,  and  con-  [  ♦196  ] 
tinned  to  carry  on  the  testator's  business.  In  1802,  the  defen- 
dant Elph  purchased  a  wherry  of  the  widow  for  the  sum  of  190J. ; 
and  in  1804,  being  applied  to  by  the  widow  to  assist  her  in  the 
arrangement  of  her  affairs,  which  had  become  embarrassed,  he 
negotiated  the  sale  of  the  stock  in  trade  and  of  a  portion  of  the 
testator's  real  estate.  Upon  this  occasion  an  allotment  made  in 
respect  of  a  right  of  common  was  purchased  by  Joseph  Denny, 
the  eldest  son  of  the  testator,  for  20Z. ;  and  the  stable  and  piece 
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Stagey  of  ground,  devised  to  the  widow  for  her  life,  was  purchased  by 
Elph.  Elph  himself,  for  80Z.  The  whole  produce  of  the  sale  was  applied 
in  paying  the  debts  of  the  testator,  and  debts  contracted  subse- 
quently to  the  testator's  death  by  the  widow.  Elph  did  not 
obtain  a  conveyance  of  the  stable  and  piece  of  ground  until  the 
year  1808,  when  the  widow  and  Joseph  Denny  the  younger, 
conveyed  the  same  to  him  by  deed  of  feoffment,  with  livery  of 
seisin,  in  consideration  of  the  said  sum  of  80Z.  In  1811,  Elph 
purchased  from  the  widow  and  devisee  of  Joseph  Denny  the 
younger,  the  allotment  which  had  been  sold  for  201.  to  Joseph 
Denny  the  younger,  for  the  sum  of  88Z.  The  testator's  widow, 
Susanna,  died  in  1818 ;  Elph  then  renounced  probate,  and 
administration  was  granted  to  the  plaintiff  Elizabeth  Stacey, 
one  of  the  testator's  daughters.  Henry  Smallpiece  Fox  died  in 
1824,  without  having  taken  any  part  in  the  execution  of  the 
trusts  of  the  will. 

The  bill,  which  was  filed  against  Elph  and  surviving  children 
of  the  testator,  and  the  representatives  of  deceased  children, 
charged  that  the  defendant  Elph  had  interfered  with  the  testator's 
property  in  the  character  of  executor  and  trustee,  and  prayed 
accounts  against  him  accordingly  ;  and  that  the  defendant  might 
be  declared  a  trustee  for  the  plaintiff  of  such  portion  of  the 
testator's  real  estate  as  he  had  himself  purchased.  Various 
[  'lO?  ]  transactions  *were  impeached  by  the  bill,  the  charges  in  respect 
of  which  were  abandoned  at  the  Bar  by  the  plaintiff's  counsel, 
and  the  facts  above  stated  were  proved,  or  admitted  to  be  the 
only  material  facts  in  the  cause.  The  defendant  denied,  by  his 
answer,  that  he  had  ever  acted  or  interfered  in  the  executorship 
of  the  testator's  will,  or  that  he  had  accepted  the  trusts  thereof ; 
and  he  insisted  that,  in  assisting  the  widow  to  dispose  of  the 
property  with  a  view  to  the  arrangement  of  her  affairs,  he  had 
acted  solely  as  her  agent,  and  under  her  directions. 

Mr.  Bickersteth,  and  Mr.  Garratt,  for  the  plaintiff,  contended, 
that  a  person  appointed  executor  in  a  will,  who  had  dealt,  as  it 
was  admitted,  with  the  assets  of  the  testator,  could  not  withdraw 
himself  from  responsibility  by  afterwards  renouncing,  and  insisting 
that  he  had  only  acted  in  the  capacity  of  agent.    Neither  could  a 
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trustee,  who  had  interfered  Mrith  the  subject  of  the  trust,  and  had       Staget 
actually  purchased  a  part  of  the  trust  estate  as  for  his  own  benefit,        elph. 
be  permitted  to  repudiate  the  character  of  trustee  by  alleging  that 
he  was  a  mere  factor  or  agent :  Conyngham  v.  Conyngham  (i). 

Mr.  Pemberton,  and  Mr.  Sharpe,  for  the  defendant  Elph, 
insisted,  that  it  was  clear  from  the  conduct  of  Elph,  that  he,  as 
well  as  the  other  person  who  was  named  executor  and  trustee  in 
the  testator's  will,  refused  to  accept  either  the  executorship  or  the 
trust.  The  fact  of  taking  a  conveyance  from  the  widow  and  the 
eldest  son  of  the  small  portion  of  real  estate,  which  Elph  had 
purchased,  proved  that  he  repudiated  the  trust ;  and  it  was  not 
pretended  at  the  Bar  by  the  plaintiff's  counsel,  whatever  might 
be  the  allegations  in  the  bill,  that  the  defendant  had  not  given 
the  full  value  for  the  part  of  *the  property  which  he  had  pur-  [  ♦iss  ] 
chased,  or  that  he  had  acted  otherwise  than  with  perfect  good 
faith  and  regard  to  the  interests  of  the  testator's  family,  through- 
out the  transactions  in  which  he  had  been  concerned.  A  man 
could  not  be  clothed  with  an  estate  against  his  will ;  and  if  a 
person,  named  a  trustee,  disclaimed  the  trust  by  deed,  it  had 
been  held,  that  the  effect  of  such  disclaimer  was,  that  the  estate 
never  vested  in  him  at  all :  Townson  v.  TickeU  (2).  It  was  true 
that  no  deed  of  disclaimer  had  been  executed  in  this  case ;  but 
where  the  executorship  had  been  actually  renounced,  and  the 
intention  to  disclaim  the  trust  was  as  manifest  as  if  a  deed 
of  disclaimer  had  been  executed,  this  Court  would  not  permit  a 
party  to  take  an  unconscientious  advantage  of  such  an  omission, 
by  a  bill  seeking  to  open  and  rescind  transactions,  admitted  to 
be  substantially  unimpeachable,  and  the  most  recent  of  which 
occurred  upwards  of  twenty  years  ago. 

The  Master  of  the  Bolls  : 

The  particular  facts  of  the  case  of  Conyngham  v.  Conyngham 
are  not  stated  in  the  report,  but  they  are  spoken  of  by  the 
Lord  Chancellor  in  his  judgment  as  having  been  ambiguous. 
In  this  case  there  is  no  ambiguity  in  the  conduct  of  the  defen- 
dant Elph  ;  he  never  interfered  with  the  property,  except  as  the 
(1)  1  Yes.  Sen.  522.  (2)  22  R.  R.  291  (3  B.  &  Aid.  31). 
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friend  or  agent  of  the  widow ;  and  it  is  plain  from  the  confidence 
which  the  testator  appears  to  have  placed  in  him  by  his  will,  that 
he  was  a  particular  friend  of  the  family.  It  never  became  neces- 
sary that  he  should  formally  renounce  the  executorship  until 
the  death  of  the  widow,  and  then  his  formal  renunciation  took 
place.  It  is  true  he  never  executed  a  deed  disclaiming  the  trust, 
but  his  conduct  disclaimed  the  trust;  in  the  purchase  of  the 
small  real  ^estate  made  by  him,  he  took  by  feoffment  from  the 
widow  and  eldest  son  of  the  testator,  in  whom  the  estates  could 
only  vest  by  the  disclaimer  of  the  trustees. 

It  is  most  prudent  that  a  deed  of  disclaimer  should  be  executed 
by  a  person  named  trustee,  who  refuses  to  accept  the  trust, 
because  such  deed  is  clear  evidence  of  the  disclaimer,  and  admits 
of  no  ambiguity ;  but  there  may  be  conduct  which  amounts  to  a 
clear  disclaimer,  and  such  appears  to  be  the  case  here.  It  seems 
plain  here,  that,  in  consequence  of  Elph  and  his  companion 
refusing  to  accept  the  trust,  all  parties  considered  that  the  will 
failed  as  to  the  real  estate,  and  that  the  real  estate  descended  to 
the  heir-at-law. 

The  bill  must  be  dismissed,  as  against  the  defendant 
Elphf  with  costs. 


1833. 
Jan,  26. 

Molls  Ctmrt. 

Leach,  M.R. 

[200] 


DAVID    V.   FROWD(I). 

(1  Myl.  &  Keen,  200—211 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  68.) 

Where  an  intestate's  estate  has  been  distributed,  under  a  decree  in  an 
administration  suit,  among  persons  found  by  the  report  to  be  his  next 
of  kin,  a  person  claiming  to  be  the  sole  next  of  kin  of  the  intestate  is  not 
precluded  from  filing  a  bill  against  the  persons  alleged  to  have  been 
erroneously  found  to  be  the  next  of  kin,  for  the  piupose  of  obtaining 
restitution  of  the  fund  so  distributed.  And  if  the  right  of  the  plaintiff 
so  claiming  shall  be  established,  the  persons  among  whom  the  fund  haa 
been  distiibuted  will  be  compelled  to  repay  it  to  the  plaintiff,  but  the 
plaintiff  will  be  bound  by  the  accounts  taken  in  the  administration  suit. 

David  Williams  of  Llanblethan,  in  the  county  of  Glamorgan, 
died  intestate  in  the  month  of  January,  1828,  being  possessed 
of  property  to  the  amount  of  4,0002.  and  upwards.     On  the  2l8t 


(1)  ProtvBe  T.Spurgin{\SeS)L.'R.6 
Eq.  99,  37  L.  J.  Ch.  251, 17  L.  T.  590; 


Hilliard  v.  Falford  (1876)  4  Ch.  D. 
389,  46  L.  J.  Ch.  43,  35  L.  T.  750. 
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of  February,  1828,  the  defendant  Edward  Frowd,  who  was  a  David 
solicitor,  and  Jane  his  wife,  who  claimed  to  be  one  of  the  fbowd. 
intestate's  next  of  kin,  took  out  administration  to  the  intestate's 
estate.  On  the  22nd  of  the  same  month  a  bill  was  filed  in  the 
name  of  Ella  Church,  a  sister  of  Mrs.  Frowd,  and  other  parties, 
also  claiming  to  be  next  of  kin  of  the  intestate,  against  the 
defendant  Frowd  and  his  wife,  praying  the  usual  accounts  of  the 
intestate's  estate,  and  an  inquiry  as  to  his  next  of  kin.  The 
defendants  immediately  put  in  answers  to  the  bill,  and  a  decree 
in  the  cause  was  made  by  consent  on  the  29th  of  the  same  month 
of  February.  By  that  decree  the  usual  accounts  of  the  intestate's 
estate  were  directed  to  be  taken,  and  it  was  ordered  that  the 
Master  should  inquire  who  were  the  next  of  kin  of  the  intestate, 
and  the  decree  contained  the  usual  directions  in  that  behalf. 

On  the  6th  of  May,  1829,  the  Master  made  his  report,  whereby 
he  certified  that  he  had  caused  the  usual  advertisements  to  be 
published,  calling  upon  the  next  of  kin  of  the  intestate  to  come 
in  and  prove  their  claims  before  him  by  a  peremptory  day  fixed 
for  that  purpose;  that  in  pursuance  of  such  advertisements 
Ella  Church,  Jane  Frowd,  and  seven  other  persons  named  in  his 
^report,  had  made  their  claims  before  him,  and  he  found  that  [  *20i  ] 
these  nine  persons  were  the  only  next  of  kin  of  the  intestate 
hving  at  the  time  of  his  death.  The  Master  further  found,  that 
no  creditors  had  come  in ;  and  he  made  his  report  as  to  the 
accounts  of  the  intestate's  estate. 

This  report  was  confirmed  by  an  order  dated  the  22nd  of  May, 
1829 ;  and  by  an  order  on  further  directions,  dated  the  29th  of 
May,  1829,  an  apportionment  of  the  intestate's  property  was 
directed  to  be  made  between  the  persons  found  by  the  Master  to 
be  the  next  of  kin.  The  Master  having,  in  pursuance  of  this 
order,  made  the  apportionment,  which  amounted  to  474Z.  16s. 
for  each  share,  an  order  for  payment  was  obtained  on  the 
10th  of  August,  1829. 

The  present  bill  was  filed  in  December,  1830,  by  the  plaintiff 
Mary  D%vid,  a  person  ninety  years  of  age,  stated  to  be  bed-ridden, 
and  in  the  receipt  of  parish  relief,  who  claimed  to  be  the  sole  next 
of  kin  of  the  intestate,  against  Frowd  and  his  wife,  and  the  other 
persons  among  whom  the  intestate's  estate  had  been  distributed. 
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David  The  bill,  after  stating  the  above-mentioned  proceedings  in  the 

Fbowd.  Buit  of  Church  v.  Frowd,  alleged  that  the  plaintiff  was  the  first 
cousin  once  removed,  and  sole  next  of  kin  of  the  intestate ;  that 
she  had  been  long  resident  in  the  parish  of  Peterstone,  in  the 
county  of  Glamorgan,  but  that  she  was  not  aware  of  the  death  of 
the  intestate  until  six  months  after  that  event  took  place ;  that 
being  informed  that  no  one  could  compel  any  distribution  of  the 
intestate's  estate  for  twelve  months  after  his  decease,  she  took  no 
steps  to  enforce  her  claims  until  February,  1880,  when  she  laid 
[  *202  ]  a  statement  of  her  case  ^before  Messrs.  Bassett,  solicitors ;  and 
that  Messrs.  Bassett  returned  to  her  the  papers  and  documents 
relating  to  her  claims  at  the  end  of  ten  months,  declining  to  take 
any  steps  in  her  behalf.  The  bill  further  stated  that  the  plaintiff 
was  an  illiterate  person,  being  unable  to  read;  that  she  was 
ignorant,  until  very  lately,  of  any  proceedings  having  been 
instituted  in  this  Court;  that  she  had  never  heard  of  any 
advertisements  from  the  Master's  office,  and  that  no  inhabitant 
of  the  parish  of  Peterstone  ever  took  in  a  newspaper.  The  bill 
charged,  that  the  plaintiff  was  not  bound  by  the  proceedings  in 
the  suit  under  which  the  intestate's  property  had  been  distributed; 
and  it  prayed  that  the  decree  and  decretal  orders  in  that  suit 
might  be  reversed ;  that  the  plaintiff  might  be  declared  to  be 
entitled  to  the  whole  of  the  intestate's  personal  estate  after 
payment  of  his  debts  and  funeral  expenses;  and  that  the 
defendants  might  be  decreed  to  pay  to  the  plaintiff  the  several 
shares  which  had  been  allotted  and  paid  to  them  respectively  in 
respect  of  such  estate. 

The  defendants,  by  their  answers,  put  in  issue  the  legitimacy 
of  the  plaintiff,  and  submitted  that  even  if  the  plaintiff  were  the 
sole  next  of  kin  of  the  intestate,  or  one  of  his  next  of  kin,  the 
decree  and  decretal  orders  in  the  administration  suit  were  a  bar 
to  her  claims. 

It  was  agreed  at  the  Bar  that  the  plaintiff's  title,  as  next  of  kin, 
should  be  admitted  for  the  purpose  of  arguing  the  question, 
whether  she  was  precluded  by  the  decree  in  the  administration 
suit  from  claiming  the  relief  sought  by  the  bill. 

Mr.  Pemberton  and  Mr.  Lynch  for  the  plaintiff.     *     *     * 
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Mr,  Agar,   Mr.   K.   Parker,   and   Mr.   NeatCy   for  several       David 
defendants :  Fbowd. 

This  is  a  case  of  first  impression,  and  it  is  impossible  to  apply       ^  ^^^  ^ 
to  a  suit  of  this  kind,  which  has  never  before  been  instituted,  the 
principles  which  are  admitted  to  be  established  as  between  a 
creditor  and  a  legatee.     *     ♦     * 

Mr.  Bickersteth  and  Mr.  Stinton,  for  two  of  the  defendants        [  206  ] 
who  had  established  their  claims  as  next  of  kin  under 
the  reference  in  the  original  suit,  not  having  been  parties 
to  that  suit : 

*  *  The  adjudication  of  a  court  of  equity,  after  all  the  [  207  ] 
inquiries  which  that  Court  directs  for  its  own  satisfaction  have 
been  made,  is  the  highest  title  which  a  party  can  have  to  the 
property  which  has  been  so  awarded  to  him,  and  that  title  cannot 
be  disturbed  without  great  inconvenience  and  danger.  *  * 
This  question  ought  not  to  be  decided  with  reference  to  the 
inconvenience  or  hardship  that  may  be  sustained  in  a  particular 
case,  but  upon  those  general  grounds  of  public  policy  which 
render  it  most  important  that  the  limits  to  litigation  should  be 
accurately  ascertained,  and  that  parties  who  receive  money  under 
the  adjudication  of  a  court  of  justice  should  *know  that  they  [  •208  ] 
have  a  right  to  deal  with  that  money  as  their  own. 

♦  ♦  *  *  * 

The  Master  of  the  Bolls: 

It  is  a  matter  of  surprise  to  me  that  this  is  treated  as  a  case 
of  the  first  impression.  I  consider  that  all  the  principles  which 
must  govern  this  case  are  well  established,  and  rest  upon  clear 
precedents.  The  personal  property  of  an  intestate  is  first  to  be 
applied  in  payment  of  his  debts,  and  then  distributed  amongst 
his  next  of  kin.  The  person  who  takes  out  administration  to 
his  estate,  in  most  cases,  cannot  know  who  are  his  creditors,  and 
may  not  know  who  are  his  next  of  kin,  and  the  administration  of 
his  estate  may  be  exposed  to  great  delay  and  embarrassment. 
A  court  of  equity  exercises  a  most  wholesome  jurisdiction  for 
the  prevention  of  this  delay  and  embarrassment,  and  for  the 
assistance  and  protection  of  the  administrator. 
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David  Upon  the  application  of  any  person  claiming  to  be  interested, 

Fbowd.  the  Court  refers  it  to  the  Master  to  inquire  who  are  creditors,  and 
who  are  the  next  of  kin,  and  for  that  purpose  to  cause  advertise- 
ments to  be  published  in  the  quarters  where  creditors  and  next 
of  kin  are  most  likely  to  be  found,  calling  upon  such  creditors 
and  next  of  kin  to  come  in  and  make  their  claims  before  the 
Master  within  a  reasonable  time  stated ;  and  when  that  time  is 
expired,  it  is  considered  that  the  best  possible  means  having  been 
[  •209  ]  taken  to  ascertain  the  parties  really  entitled,  the  *administrator 
may  reasonably  proceed  to  distribute  the  estate  amongst  those 
who  have,  before  the  Master,  established  an  apparent  title. 
Such  proceedings  having  been  taken,  the  Court  will  protect  the 
administrator  against  any  future  claim.  But  it  is  obvious,  that 
the  notice  given  by  advertisements  may,  and  must,  in  many 
cases,  not  reach  the  parties  really  entitled.  They  may  be  abroad, 
and  in  a  diflferent  part  of  the  kingdom  from  that  where  the 
advertisements  are  published,  or  from  a  multitude  of  circum- 
stances, they  may  not  see  or  hear  of  the  advertisements,  and  it 
would  be  the  height  of  injustice  that  the  proceedings  of  the 
Court,  wisely  adopted  with  a  view  to  general  convenience,  should 
have  the  absolute  effect  of  conclusively  transferring  the  property 
of  the  true  owner  to  one  who  has  no  right  to  it. 

It  is  for  this  reason  that  if  a  party  who  has  not  gone  in  before 
the  Master  applies  to  the  Court  after  the  Master  has  reported  the 
claimants  who  have  established  before  him  an  apparent  title,  and 
makes  out  that  he  has  not  been  guilty  of  wilful  default  in  not 
claiming  before  the  Master,  the  Court  will  refer  it  to  the  Master 
to  inquire  into  his  claim,  and  if  it  be  satisfactorily  proved,  will, 
ill  the  administration  of  the  estate,  give  him  the  same  benefit  of 
his  title,  as  if  he  had  originally  claimed  before  the  Master.  This 
is  every  day's  practice  with  respect  to  creditors.  For  the  same 
reason,  if  a  creditor  does  not  happen  to  discover  the  proceedings 
in  the  Court  until  after  the  distribution  has  been  actually  made 
by  the  order  of  the  Court  amongst  the  parties  having  by  the 
Master's  report  an  apparent  title,  although  the  Court  will  protect 
the  administrator  who  has  acted  under  the  orders  of  the  Court; 
yet,  upon  a  bill  filed  by  this  creditor  against  the  parties  to  whom 
the  property  has  been  distributed,  the  Court  will,  upon  proof  of 
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uo  wilful  default  on  the  part  of  such  creditor,  and  no  want  of  David 
^reasonable  diligence  on  his  part,  compel  the  parties  defendants  frowd. 
to  restore  to  the  creditor  that  which  of  right  belongs  to  him.  [  •210  ] 
For  this  principle  I  need  only  refer  to  the  case  of  Gillespie  v. 
Alexander  (i)  before  Lord  Eldon,  which  has  been  introduced  in  the 
argument.  There  the  estate  had  been  apportioned  under  the 
order  of  the  Court  amongst  the  legatees,  and  actually  paid  to 
them ;  except  that,  one  legatee  being  an  infant,  his  proportion 
could  not  be  paid  to  him,  but  was  carried  to  his  account  in  the 
suit.  After  this  distribution  by  the  order  of  the  Court,  a  creditor 
who  had  not  claimed  before  the  Master  established  his  title,  and 
Lord  Lyndhurst,  then  Master  of  the  Rolls,  acting  upon  the 
principle  which  I  have  stated,  directed  payment  of  the  creditor's 
demand  out  of  the  fund  in  Court  which  had  been  carried  to  the 
account  of  the  infant.  Lord  Eldon  considered  most  justly,  that 
the  share  carried  to  the  account  of  the  infant  was  as  much  the 
property  of  the  infant,  as  if  it  had  been  actually  paid  to  him, 
and  that  the  infant's  share  w^as  liable  to  the  creditor's  demand 
only  in  the  proportion  that  the  other  legatees  were  liable  in 
respect  of  the  sums  which  they  had  received,  and  to  that  extent 
reversed  Lord  Lyndhurst's  order ;  thus  establishing  the  principle, 
that  legatees,  who  had  received  payment  under  the  order  of  the 
Court,  were  bound  to  refund  to  a  creditor  who  had  never  claimed 
before  the  Master. 

It  is  argued  that  there  is  a  distinction  between  a  creditor,  and 
a  person  claiming  as  next  of  kin,  because  a  creditor,  it  is  said, 
has  a  legal  title ;  the  right  being  equal,  there  is  no  distinction  in 
a  court  of  equity  between  a  legal  and  equitable  title.  It  is  not, 
however,  accurate  to  say  that  a  creditor  continues  to  have  a  legal 
title,  after  the  fund  has  been  administered  in  this  Court ;  he  has, 
under  such  circumstances,  lost  that  title  by  the  administration 
of  the  Court,  and  his  only  remedy  is  in  a  court  of  equity. 

It  is  argued,  also,  that  the  case  is  extremely  hard  upon  the  [  211  ] 
party  who  is  to  refund,  for  that  he  has  full  right  to  consider  the 
money  as  his  own,  and  may  have  spent  it,  and  that  it  would  be 
against  the  policy  of  the  law  to  recall  money  which  a  party  has 
obtained  by  the  effect  of  a  judgment  upon  a  litigated  title.  There 
(1)  27  E.  R.  35  (3  Russ.  130). 
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David 

V, 

Fbowd. 


is  here  no  judgment  upon  a  litigated  title ;  the  party,  who  now 
claims  by  a  paramount  title,  was  absent  from  the  Court,  and  all 
that  is  adjudged  is,  that  upon  an  inquiry,  in  its  nature  imperfect, 
parties  are  found  to  have  a  prima  facie  claim,  subject  to  be 
defeated  upon  better  information.  The  apparent  title  under  the 
Master's  report  is  in  its  nature  defeasible.  A  party  claiming 
under  such  circumstances  has  no  great  reason  to  complain  that 
he  is  called  upon  to  replace  what  he  has  received  against  his 
right:  complaints  of  hardship  come  with  little  force  from  the 
party  who  seeks  to  support  a  wrong. 

It  must  be  referred  to  the  Master  to  inquire  whether  the 
plaintiff  is  the  sole  next  of  kin,  or  one  of  the  next  of  kin,  with 
liberty  to  state  special  circumstances. 

Regularly  speaking,  this  inquiry  ought  to  have  preceded  the 
discussion  upon  the  right  of  the  next  of  kin ;  but  for  the  con- 
venience of  the  parties,  I  consented  to  the  course  which  has  been 
adopted ;  and  I  must  now  add  to  the  inquiry  a  declaration,  that 
if  the  plaintiff  be  established  as  the  sole  next  of  kin  of  the 
intestate,  the  defendants  are  bound  to  refund  to  the  plaintiff 
the  several  sums  which  they  have  received  under  the  order  of 
the  Court  in  the  suit  of  Church  v.  Frowd,  and  that  if  the  plaintiff 
be  established  as  one  of  the  next  of  kin  of  the  intestate,  the 
defendants  are  bound  to  repay  to  the  plaintiff  the  amount  of 
the  sum  which  the  plaintiff  in  that  case  shall  appear  to  be 
entitled  to.  The  plaintiff,  if  next  of  kin,  is  bound  by  the 
accounts  which  have  been  taken  in  the  suit  of  Church  v.  Frowd, 


1838. 
Jan,  27. 

K^aU  Court. 
Leach,  M.R. 

[212] 


VINCENT  V.  VENNER(l). 

(1  Myl.  &  Keen,  212—214;  S.  C.  2  L.  J.  (N.  8.)  Ch.  49.) 

An  agreement  by  a  defendant  to  pay  the  plaintiff  costs  of  suit  as 
between  solicitor  and  client  is  an  agreement  to  pay  taxed  costs ;  and  the 
party  paying  the  costs  stands  in  the  same  situation  with  respect  to  the 
right  of  claiming  taxation  as  the  solicitor's  client. 

A  BILL  was  filed  by  a  legatee  for  the  administration  of  a 
testator's  estate.  The  petitioner  F.  Dawson,  who  was  a  brother 
of  the  plaintiff,  and  one  of  the  defendants,  being  desirous  of 

(1)  In  re  Grundy  &  Co,  (1881)  17  Ch.  D.  108. 
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compromising  the  suit,  entered  into  an  arrangement  with  the  Vincknt 
plaintiff's  solicitor,  by  which  it  was  agreed  that  all  the  claims  vennbr, 
of  the  plaintiff,  and  the  costs  of  the  suit,  as  between  solicitor  and 
client,  should  be  satisfied  by  the  petitioner.  In  pursuance  of 
this  agreement,  Dawson  paid  three  bills  of  costs  to  the  plaintiff's 
solicitor,  in  respect  of  which  he  now  prayed  by  his  petition  that 
the  Court  would  grant  the  common  order  of  taxation.  It  was 
admitted  that  the  bills  contained  charges  which  would  not  be 
allowed  on  taxation. 

Mr.  Pemberton,  for  the  petitioner  [cited  BaLme  v.  Paver  (l).] 
A  client  may,  if  he  think  fit,  waive  his  right  to  taxation ;  but 
there  was  no  waiver  in  the  present  case,  nor  can  there  be  any 
difference  between  the  situation  and  the  ^rights  of  a  client,  and       [  *213  ] 
those  of  a  third  party  who  pays  the  solicitor  in  the  client's  behalf. 

Mr.  Bickersteth  and  Mr.  Wakefield^  for  the  plaintiff's  solicitor : 

*  *  Where  a  client  taxes  his  own  solicitor's  bill,  there  is  no 
unnecessary  disclosure  to  a  third  party  of  the  client's  affairs; 
but  if  a  stranger,  after  having  agreed  to  pay  the  bill  of  another 
party's  solicitor,  were  allowed  to  procure  the  taxation  of  such  a 
bill  as  between  solicitor  and  client,  it  is  ob^dous  that  he  might 
obtain  such  a  knowledge  of  another  person's  affairs  as  the  law 
does  not  permit.  This  distinction  was  recognised  in  the  case  of 
Clarke  v.  Thirtill  (2).  In  Storie  v.  Lcyrd  Bective  (3)  the  petition  of  a 
defendant  who  prayed  for  the  taxation  of  a  solicitor's  bill  under 
circumstances  similar  to  those  of  the  present  case,  was  dismissed. 

The  Master  of  the  Eolls  : 

The  question  is,  whether  a  payment  to  a  solicitor  without 
taxation  by  a  third  person  differs  from  a  payment  so  made  by  the 
solicitor's  *client.  In  the  case  before  me  of  Storie  v.  Lord  Bective,  [  •214  ] 
which  is  stated  in  a  note  to  Langford  v.  Nott  (4),  I  refused  an  order 
for  taxation,  not  because  I  followed  Langford  v.  Nott,  but  because 
in  that  case  the  amount  of  the  bill  of  costs  was  stated  in  the 
agreement  of  compromise,  and  the  payment  of  that  amount  was 

(1)  23  E.  E.  73  (Jac.  305).  (3)  1  Jac.  &  W.  292,  n, 

(2)  Bolls,  May.  1830.  (4)  1  Jac.  &  W.  291. 
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r. 
Vennbb. 


a  substantive  part  of  the  agreement.  An  agreement  to  pay  the 
costs  of  another  party,  without  more,  is  an  agreement  to  pay 
such  costs  as  the  party  would  be  bound  to  pay  to  his  solicitor, 
to  be  taxed  according  to  the  course  of  the  Court.  The  party 
agreeing  to  pay  stands  in  the  place  of  the  solicitor's  client,  and 
has  all  his  rights  to  ascertain  the  just  amount  of  the  costs.  As 
the  party  who  employed  the  solicitor,  therefore,  would,  under  the 
circumstances,  have  been  entitled  to  taxation,  the  petitioner,  who 
stands  in  his  place,  is  equally  entitled  to  taxation. 


18S4. 
Ftb.  5,  16. 

Lord 

Bbouoham, 

L.C. 

[237  ] 


HOLLAND  V.  PRIOR 

(1  Myl.  &  Keen,  237—248 ;  S.  C.  Coop.  temp.  Brough.  426.) 

In  a  suit  for  an  account  of  the  assets  of  a  deceased  person,  the  per- 
sonal representative  of  his  former  representative  is  proi>erly  joined  as  a 
co-defendant  with  his  continuing  or  present  personal  representative. 

[A  NOTE  of  this  case  is  retained  for  the  purpose  of  preserving 
here  the  following;  general  observations  of  the  Lord  Chancellor 
upon  the  point  mentioned  in  the  above  head-note. 


Feb.  15. 


[240] 


The  Lord  Chancellor  this  day  delivered  judgment,  saying:] 
Although  the  general  principle  of  the  Court,  for  preventing 
multiplicity  of  suits  and  avoiding  circuity  of  proceeding,  is  to 
bring  all  the  parties  concerned  in  the  subject-matter  before  it, 
and  to  adjudicate  once  for  all  among  them ;  and  although  this 
would  lead  in  administering  the  assets  of  deceased  persons,  to 
going  beyond  the  personal  representatives,  following  the  estate 
of  the  deceased,  and  taking  note  of  his  credits,  and  consequently 
bringing  forward  his  debtors ;  yet  the  practice  of  the  Court  has 
prescribed  bounds  to  the  inquiry ;  and,  accordingly,  the  rule  is 
to  stop  short  at  the  personal  representatives,  unless  where  there 
is  insolvency,  or  where  other  parties  stand  in  such  relation  to 
the  deceased,  or  his  estate,  or  his  representative,  that  they  may 
be  said  either  to  have  been  mixed  with  him  and  his  affairs  during 
his  lifetime,  or  to  have  aided  his  representative  after  his  decease 
in  withdrawing  his  estate  from  his  creditors,  or  to  have  under- 
taken more  directly  a  qiiasi  representation  of  him. 
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Within  the  first  of  these  descriptions  come  the  partners  of  the  Holland 
deceased,  against  whom  the  creditor  may  go  as  well  as  against  pbior. 
the  executor  or  administrator.  Under  the  second  description 
falls  the  case  of  those  who,  by  collusion  with  the  executors,  have 
received  or  wasted  his  property.  The  last  is  the  case  of  those 
who  have  become  executors  or  administrators  of  his  deceased 
personal  representative.  The  second  case,  that  of  collusion  with 
the  executor,  may  be  likened  to  that  of  an  executor  de  sou  tort,  a 
representation  fixed  upon  those  who  intermeddle  with  the  estate 
as  the  penalty  of  their  interference,  while  the  last  more  resembles 
a  direct  representation  undertaken  voluntarily  by  probate  or 
administration.  I  say  resembles  it,  and  no  more,  for  it  is  not 
direct  representation  of  the  deceased,  except  in  one  case ;  and  to 
that  we  are  not  at  liberty  to  confine  it  by  the  *authorities  and  [  •241  ] 
the  practice ;  although,  certainly,  the  strict  principle  would 
oblige  us  to  do  so.  Where  the  party  made  defendant  is  executor 
of  the  executor,  there  is  a  representation  of  the  first  deceased ;  but 
where  either  he  or  the  intermediate  party  is  only  administrator, 
the  chain  of  representation  is  broken,  because  an  administrator 
is  not  a  representative,  but  merely  an  officer  entrusted  by  the 
consistorial  courts.  It  might,  therefore,  upon  the  utmost  strict- 
ness of  principle,  be  maintained  that  the  executor  of  an  executor 
ought  to  be  made  a  party  (just  as  much,  indeed,  as  the  first 
executor  himself,  for  the  one  mediately  represents  the  deceased, 
the  other  immediately) ;  but  not  the  executor  of  an  administrator, 
or  the  administrator  of  an  executor,  or  the  administrator  of  an 
administrator.  The  distinction,  however,  has  not  been  taken; 
and  probably  for  this  reason,  that  it  makes  little  practical 
difference  in  what  mode  the  administration  of  the  estate  vests 
in  a  party,  whether  by  the  ecclesiastical  judicature  entrusting  it, 
or  by  the  act  of  the  deceased  devolving  it  upon  him.  There  is 
the  same  convenience  in  having  him  before  the  Court,  and  the 
line  is  easily  drawn  which  separates  both  the  one  case  and  the 
other,  from  that  of  the  body  of  ordinary  debtors.  There  is,  if 
not  a  privity  in  the  strict  sense  of  the  word,  between  the  first 
deceased  and  the  personal  representative  of  his  administrator, 
yet,  a  privity  in  a  sense,  a  quasi  privity,  and  no  one  can  be  at  a 
loss  to  perceive  the  distinction,  or  to  trace  the  line  which  separates 
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[  '242  ] 


this  case  from  that  of  a  person  merely  indebted  to  the  deceased. 
It  must,  however,  be  observed,  that  where  the  representative 
character  is  material,  and  must  be  followed  strictly,  the  incapacity 
of  an  administrator  either  to  sustain  or  to  transmit  that  character 
is  at  once  perceived.  Thus  the  executor  of  an  administrator 
cannot  bring  a  suit  on  behalf  of  the  intestate's  estate,  nor  can 
he  revive  a  bill  brought  by  the  *administrator  qua  adminis- 
trator.    *     *     * 


1833. 
Jan.  16. 

Rolls  Court, 
Lbach,  M.K. 

[249] 


[  250  ] 


[251] 


WARING  V.  COVENTEY. 

(1  Myl.  &  Keen,  249—253.) 

A  power  of  sale,  to  be  exercised  during  the  continuance  of  successive 
estates  tail,  is  good. 

By  a  settlement,  dated  the  6th  of  August,  1818,  certain  estates 
were  conveyed  to  James  Alexander  and  Bryan  Holme,  their  heirs 
and  assigns,  [to  uses  in  strict  settlement,  and  the  settlement 
contained  a  power  of  sale  exercisable  by  the  trustees  for  the 
time  being]  at  any  time  or  times  during  the  continuance  of  the 
uses  and  limitations  [before  declared.] 

The  estates  comprised  in  the  settlement  having  been  directed 
to  be  sold  by  a  decree  in  the  cause,  an  objection  to  the  title  was 
made  on  the  part  of  a  purchaser,  on  the  ground  that  the  general 
power  of  sale  given  to  the  trustees,  being  a  power  to  be  exercised 
as  long  as  any  of  the  estates  limited  in  the  settlement  lasted, 
extended  to  an  indefinite  period  of  time,  and  was  consequently 
void.  This  objection  was  overruled  by  the  Master;  and  the 
cause  now  came  on  upon  an  exception  to  the  Master's  report. 


Mr.  Pemherton,  for  the  purchaser,  observed,  that  the  objec- 
tion to  the  title  in  this  case  was  founded  upon  a  doubt  which 
had  existed  among  conveyancers  ever  since  the  decision  of 
[  262  ]  Lord  Eldon  in  Ware  v.  Polhill  (i).  *  ♦  If,  however,  the  Court 
should  be  of  opinion  that  the  Master  was  right  in  overruling 
this  objection,  the  purchaser  was  desirous  of  completing  his 
purchase. 


(1)  8  R.  E.  144  (11  Ves.  257).     See  the  note  to  that  case.— 0.  A.  S. 
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Mr.  Preston^  in  support  of  the  validity  of  the  power,  mentioned 
Powi$  V.  C apron  (i),  where  his  Honour  expressed  an  opinion,  that 
powers  of  sale  collateral  to  estates  tail  did  not  fall  within  the 
rule  against  perpetuities,  because  the  estates  tail  might  at  any 
time  be  destroyed  by  a  recovery ;  and  Biddle  v.  Perkins  (2).  *  * 
Where  the  power  of  sale  was  collateral  to  limitations  in  fee,  as 
in  Boyce  v.  Hanning  (3),  a  question  of  greater  difficulty  arose, — 
whether  the  power  which  was  *bad  to  the  whole  extent  of  the 
fee  might  be  partially  operative. 

The  Master  of  the  Bolls  : 

I  adhere  to  the  opinion  expressed  by  me  in  the  case  referred 
to.  The  power  is  co-extensive  only  with  the  estates  tail,  and 
may,  like  them,  be  destroyed. 


Wabino 

V. 
COVBNTBY. 


[  •253  ] 


The   earl  of   WINCHILSEA  v.  GARETTY.  ^sss. 

Jan.  14. 
(1  Myl.  &  Keen,  253—276;  8.  C.  2  L.  J.  (N.  S.)  Ch.  115.)  Feb.  12, 14. 

[Reversed  on  appeal  to  the  House  of  Lords  under  the  title  of  ji^iu  omrt, 
Nicol  V.  Vauffhan,  as  reported  in  35  R.  R.  60  (1  CI.  &  Fin.  495;  Leach.  M.R. 
6  Bligh  (N.  S.)  104).] 


LEITH  V.  IRVINE  (4). 

(1  Myl.  &  Keen,  277—297.) 


1833. 
Jan. 
Feb. 
March  AO. 


A  mortgagee  in  possession  of  a  West  India  estate  is  not  entitled  to 
charge  the  mortgagor  with  conmiission  on  the  amount  of  hills  paid,  on  "Lord 

the  value  of  the  consignments,  or  on  the  costs  and  insm-ance  of  supplies     Brougham, 
shipped  for  the  use  of  the  estate ;  hut  stands  in  precisely  the  same  situation  ^*^' 

as  a  mortgagee  in  possession  of  an  estate  in  England.  [  277  ] 

Principles  on  which  the  expense  of  the  home  management  of  such 
estates  is  to  be  calculated. 

Bt  the  decree  in  this  cause  it  was,  among  other  things,  directed 
that  an  account  should  be  taken  between  the  parties  in  respect 
of  a  mortgage  of  certain  sugar  plantations  in  the  island  of  Tobago, 
called  the  Grange  estates.  This  mortgage  had,  in  the  year  1793, 
become  vested  in  a  person  of  the  name  of  Charles  Irvine,  who 
was  at  the  same  time  let  into  the  possession  and  receipt  of  the 

(1)  Bolls,  May  5,  1830.  (4)  Considered  by  Wigram,  V.-C. 

(2)  See  33  B.  B.  103  (4  Sim.  135).        Faulkner    v.   Daniel    (1843)    3    Ha. 

(3)  2  Cr.  &  J.  334.  218—221. 
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Lbith  rents  and  profits  of  the  mortgaged  premises.  Subsequently,  his 
iKviNB.  brother  and  representative,  Walter  Irvine,  and  upon  the  death 
of  Walter  Irvine,  the  present  defendants,  continued  to  receive 
such  rents  and  profits  as  mortgagees  in  possession  down  till  a 
very  recent  period.  The  plaintiffs,  who  were  entitled  to  the 
equity  of  redemption  of  the  mortgage,  took  a  great  number  of 
exceptions  to  the  report  respecting  the  accounts.  Those  excep- 
tions, together  with  certain  other  exceptions  taken  by  the  defen- 
dants the  mortgagees,  who  claimed  under  the  Irvines,  were 
argued  before  the  Master  of  the  Rolls,  and  came  ultimately  before 
the  Lord  Chancellor  upon  cross  petitions  of  appeal. 

The  questions  raised  upon  the  two  appeals,  after  a  very  full 
and  elaborate  discussion,  which  occupied  the  Court  for  several 
weeks,  were  all  finally  disposed  of  by  his  Lordship's  judgment ; 
but  the  only  part  of  the  decision  which  involved  any  general 
principle,  and  which  it  is  therefore  material  to  advert  to  here, 
arose  on  the  appeal  of  the  parties  who  represented  the  Irvines, 
and  who,  as  was  found  by  the  report,  had  stood  in  the  situation 
of  mort(][agees  in  possession,  with  reference  to  the  Grange  estates. 
[  278  ]  Upon  the  taking  of  the  accounts  before  the  Master,  a  claim 

was  carried  in  on  behalf  of  the  mortgagees  to  a  commission  of  a 
half  per  cent,  (which  they  had  charged  in  their  account  current), 
on  the  amount  of  all  bills  drawn  by  them  in  Tobago  in  favour  of 
the  mortgagor,  and  paid  by  them  in  London.  They  also  claimed 
a  commission  of  2^  per  cent,  on  the  value  of  the  consignments 
of  produce  sold  by  them  in  England,  and  a  like  commission  on 
the  cost  of  the  supplies  which  they  had  shipped  from  England 
for  the  use  of  the  mortgaged  estates.  They  further  claimed  a 
half  per  cent,  commission  on  the  amount  of  the  sums  which 
they  had  paid  for  insuring  the  shipments  of  produce  homewards, 
and  of  stores  and  supplies  outwards ;  and,  lastly,  they  claimed 
the  sum  of  4,808!.  as  the  amount  of  various  disbursements  and 
charges  made  and  incurred  by  them  for  salaries  and  allowances 
to  clerks  and  agents,  and  for  the  expenses  of  books  and  stationery 
necessary  for  the  management  and  sale  of  the  consignments  of 
produce  at  home,  and  for  the  shipping  of  the  stores  and  supplies 
for  the  use  of  the  Grange  estates.  The  Master  allowed  the  first 
of  these  claims,  and  disallowed  the  rest.     One  of  the  exceptions 
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taken  to  his  report  by  the  plaintiffB  (being  the  29th  in  number),  Leith 
was  grounded  on  his  allowance  of  the  half  per  cent,  commis-  ibvine. 
sion  on  the  value  of  bills  drawn  by  the  mortgagees  in  favour 
of  the  mortgagor,  and  paid  by  them  in  London :  and  four  excep- 
tions filed  by  the  defendants,  being  the  first,  second,  third,  and 
fourth  of  their  exceptions  respectively,  referred  to  the  other 
three  charges  for  commission,  and  to  the  sums  claimed  for  the 
expenses  of  management  respectively,  all  of  which  the  Master 
had  disallowed. 

Upon  the  hearing  of  the  exceptions  at  the  Bolls  on  the  10th 
of  May,  1881,  his  Honour  allowed  the  twenty-ninth  exception  of 
the  plaintiffs,  and  over-ruled  the  first  *three  exceptions  of  the  [  *279  ] 
defendants.  With  respect  to  the  fourth,  he  directed  that  the 
Master  should  inquire,  and  state  whether  Walter  Irvine,  in  his 
lifetime,  or  the  defendants,  his  represe^tatives,  since  his  death, 
had  incurred  any,  and  what,  additional  expense  either  in  the 
hire  of  a  counting  house,  or  in  the  salaries  of  clerks,  or  other- 
wise, by  reason  of  the  administration  of  the  estate  in  England. 
And  the  defendants'  petition  of  appeal  applied  solely  to  the 
orders  made  by  the  Master  of  the  Bolls  upon  those  five 
exceptions. 

Upon  the  hearing  of  this  appeal  two  questions  were  made: 
first,  how  far  persons  standing  in  the  situation,  in  which  it  was 
admitted  the  individuals  represented  by  the  defendants  had  stood, 
of  mortgagees  in  possession  of  West  India  estates,  were  entitled 
to  charge  commission  in  taking  the  mortgage  accounts;  and, 
secondly,  to  what  extent,  and  in  what  manner  they  ought  to  be 
reimbursed  for  expenses  which  had  been  incurred  by  them  in 
England,  in  the  administration  of  such  mortgage  estates. 

Mr.  Tinney,  Mr.  PhiUimore,  and  Mr.  Dttckworth,  for  the 
appellants,  the  representatives  of  the  Irvines. 

Sir  Edward  Svgden,  Mr.  Burge,  and  Mr.  Oarratt,  for  the 
plaintiffs,  in  support  of  the  decree. 

The  authorities   cited   and   relied  upon  on  both  sides  are 

all  fully  stated  and  discussed  in  the  Lord  Chancellor's 
judgment. 

R.R. — ^vol.  xxxvi.  21 
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Leith 
r. 

IBVIKE. 
March  30. 

[  ♦280  ] 


[281 


This  day  the  Lord  Chancbllob,  after  delivering  at  great  length  a 
judgment  disposing  of  the  various  questions  ^which  had  been 
raised  upon  the  appeal  of  the  plaintiffs,  proceeded  as  follows : 

We  now  come  in  the  last  place  to  the  appeal  of  the  defendants. 
That  appeal  brings  before  the  Court  three  exceptions  which  the 
defendants  had  taken  to  parts  of  the  report,  and  which  the  Masteb 
OF  THE  Bolls  over-ruled,  a  fourth  exception,  of  an  alternative 
nature,  on  which  his  Honour  made  an  order,  referring  the  matter 
back  to  the  Master  with  what  the  appellants  complain  of  as  an 
insufficient  instruction,  and,  lastly,  an  order  allowing  the  twenty- 
ninth  of  the  plaintiffs'  exceptions.  All  these  matters  comprised 
in  the  appeal  of  the  defendants,  relate  exclusively  to  two  points  ; 
first,  to  the  right  of  Irvine  to  commission  during  the  time  he  was 
mortgagee  in  possession;  (the  commission  referred  to  in  the 
twenty-ninth  exception  of  the  plaintiffs  is  on  bills  drawn ;  in  the 
defendants'  three  exceptions,  it  is  on  consignments,  supplies,  and 
insurances,  severally) ;  secondly,  to  his  right,  should  such  com- 
mission be  disallowed,  to  compensation  for  the  necessary  expenses 
of  managing  the  concerns  of  the  estate  in  England,  upon  a  more 
liberal  principle  than  the  Master  of  the  Bolls  has  sanctioned ; 
his  Honour  having  considered  the  just  measure  of  compensation 
to  be  the  cost  actually  incurred  by  Irvine  in  consequence  of  the 
Grange  estates  being  added  to  his  other  mercantile  concerns. 

The  importance  of  this  subject,  with  reference  both  to  the 
sums  of  money  at  stake  and  to  the  principles  of  law  involved  in 
the  decision,  demands  certainly  the  best  attention  of  the  Court ; 
but  I  cannot  say  that  I  consider  the  question  as  incumbered  with 
any  gredt  difficulty,  or  beset  with  much  doubt. 

If,  indeed,  the  law  had  stood  now  as  it  was  understood  to 
stand,  perhaps  twenty,  certainly  thirty  years  ago,  with  respect 
to  the  validity  of  a  stipulation  for  consignments  with  the  com- 
mission, in  the  case  of  West  India  loans,  there  could  have  been 
no  doubt  at  all  upon  the  present  question.  For  it  was  then 
assumed  as  clear  that  no  mortgagee  or  other  lender  could  stipu- 
late for  any  collateral  advantage.  [On  this  point  his  Lordship 
referred  to  Chambers  v.  Goldwin  (i),  and  other  cases.]  Nor,  so  far 
as  I  know,  was  any  allusion  ever  made  at  that  period,  in  any  of 
(1)  7  E.  B.  181  (9  Ves.  254). 
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the  Courts  on  either  side  of  the  Hall,  to  the  case  of  West  India  Leith 
consignees,  as  affording  an  exception  to  the  rale.  It  should  ibv^ne. 
seem,  however,  that,  all  the  while,  a  perfectly  different  under- 
standing prevailed  amongst  West  India  planters  and  merchants, 
and  was  acted  upon  by  them.  They  considered  that  lending 
money  upon  the  security  of  an  estate  at  6  per  cent,  interest,  with 
the  condition  over  and  above  of  receiving  the  consignments  and 
sending  the  supplies,  and  charging  an  ample  commission  upon 
both,  was  neither  usury  nor  tending  to  usury ;  *although  it  was  [  •282  ] 
well  known  that  a  much  less  commission  would  have  been 
sufficient  to  recompense  the  merchant  consignee,  as  such,  for 
all  the  trouble  which  the  management  of  the  concerns  gave 
him.  The  commission  is,  I  believe,  charged  upon  the  whole 
consignments,  including  the  duty,  and  that  nearly  doubles 
the  amount  of  the  charge.  This  practice  had  apparently 
become  universal  and  of  long  standing,  before  the  attention  of 
the  Courts  happened  to  be  directed  towards  it ;  and  it  certainly 
was  well  established  at  the  period  of  the  decisions  to  which  I 
have  referred. 

The  increasing  embarrassments  of  colonial  proprietors  were 
not  likely  to  narrow  a  practice  which  manifestly  had  its  origin 
in  their  difficulties;  founded  as  it  was  upon  the  reluctance  of 
capitalists  to  advance  money  upon  West  India  property  without 
obtaining  at  once  the  enhancement  of  their  security,  and  the 
increase  of  yearly  profits  which  the  consignments  gave ;  I  say 
both  the  one  and  the  other  plainly  formed  the  inducement, 
without  which  the  extraordinary  risk  would  not  have  been 
encountered.  For  the  control  over  the  annual  produce  only 
improved  the  security  as  to  the  interest ;  which,  even  at  6  per 
cent., — for  many  years  not  a  much  higher  rate  than  the  Funds 
afforded  in  this  country, — would  certainly  never  have  tempted 
them  to  plunge  into  the  hazards  of  West  India  speculation.  All 
the  while,,  however,  that  the  practice  was  becoming  both  general 
and  inveterate,  the  Courts  were  treating  the  law  as  clearly  against 
it,  and  shutting  their  eyes  to  the  evasion.  [His  Lordship  attri- 
buted this  exceptional  treatment  of  West  India  consignees  to  the 
peculiar  circumstances  of  their  position,  concluding  his  observa- 
tions on  that  point  by  saying :]   Nor  can  any  man  who  reads        [  284  ] 

21—2 
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Leith  Bunbury  and  Winter  (i)  doubt  that  the  right  of  West  India  con- 
iBviNE.  signees  was  then,  for  the  first  time,  placed  judicially  upon  the 
same  ground  which  it  had  occupied  practically  for  a  quarter 
of  a  century, — was  then  first  recognised  as  having  become  an 
exception,  and  a  most  important  one,  to  the  rules  which  had 
formerly,  without  any  such  exception,  guided  the  Courts  in 
dealing  with  this  subject. 
[  286  ]  But,  admitting  that  the  law  may  have  thus  silently  been 

changed  at  a  time  which  we  cannot  fix,  and  by  steps  which  we 
cannot  trace,  as  to  mortgagees  out  of  possession,  does  it  follow, 
that,  therefore,  we  are  now,  for  the  first  time,  at  this  known 
period,  and  by  this  well-defined  transition,  to  extend  the  same 
change  to  the  case,  materially,  at  least  sufficiently  distinguish- 
able, of  mortgagee  in  possession  ? 

The  argument  seems  to  amount  to  this :  It  is  admitted,  on 
all  hands,  that  the  mortgagee  in  possession  of  an  English  estate 
cannot  charge  commission  in  any  way ;  no  more  can  the  mort- 
gagee of  such  an  estate  out  of  possession.  But  it  has  lately 
been  held,  that  a  mortgagee  of  a  West  India  estate  out  of 
possession  may  charge  commission;  then  why  not  also  mort- 
gagee in  possession  ?  or,  which  is  the  same  argument  in  another 
form,  the  Court,  at  the  time  when  it  held  that  mortgagee  in 
possession  generally  could  not  so  charge,  held,  that  the  West 
India  mortgagee  out  of  possession  was  in  the  same  predicament. 
Had  the  Court  then  supposed  that  the  latter  was  entitled  to 
charge,  it  never  would  have  decided  against  the  former.  This 
is  the  sum  and  substance  of  the  argument. 

I  own  that  I  do  not  feel  the  force  of  this  reasoning  to  be  con- 
clusive; admitting,  as  I  am  obliged  to  do,  that  it  interposes 
some  difficulty,  and  that  the  variation  which  has  taken  place 
in  the  opinions  of  the  Court  respecting  West  India  commission, 
owing  to  the  unsuitableness  of  the  law  to  the  circumstances  of 
the  country,  is  calculated  to  cast  some  doubt  upon  the  question. 
There  are  differences  in  the  situation  of  the  two  kinds  of  mort- 
gagees sufficient  to  support  a  different  rule  in  their  several 
cases,  as  long  as  the  law  remains  unaltered,  and  the  cases 
[  '286  ]       laying  down  the  rule,  in  a  clear  and  peremptory  *manner, 

(1)  21  E.  E.  169  (1  Jac  &  W-  265). 
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remain  unimpeached.  For  the  reasons  I  have  partly  given,  Leith 
and  am  in  part  yet  to  give,  I  shall  decline  being  the  first  to  Irvine. 
overrale  them,  the  first  at  least  in  this  Court. 

It  never  has  been  doubted  that  a  mortgagee  in  possession  is 
precluded  from  deriving  any  profit  by  charging  for  his  trouble, 
though  his  services  may  have  benefited  the  estate :  nay, 
although,  had  he  not  rendered  them,  the  services  of  another 
would  have  been  required,  and  would  have  cost  the  estate  as 
much.  Lord  Keeper  North  laid  down  this  principle  clearly  in 
Bonithon  v.  Hockmore  (i),  and  Lord  Habdwicee  afterguards  said, 
in  French  v.  Baron  (2),  that  an  agreement  between  mortgagor 
and  mortgagee  that  the  latter  should  have  an  allowance  as 
receiver,  would  not  be  carried  into  execution  by  the  Court. 
The  same  learned  Judge,  in  Godfrey  v.  Watson  (3),  distinctly 
stated  the  rule  of  the  Court  to  be,  that  where  a  receiver  or 
bailiff  was  required,  the  mortgagee  in  possession  might  employ 
him,  and  debit  the  estate  with  what  was  necessary  to  pay  him, 
but  could  not  credit  himself  with  such  payments  for  his  own 
trouble  if  he  chose  to  do  the  business  himself.  This  has  been 
at  other  times  expressed  by  saying  that  the  mortgagee  in 
possession  is  a  bailiff  without  a  salary,  accountable  to  the 
mortgagor,  but  not  paid  by  him  :  Davis  v.  Dendy  (4),  Quarrell  v. 
Beckford  (5) ;  and  the  same  expression,  I  am  confident,  is  reported 
in  one  of  the  old  cases,  although  I  have  not  been  able  to  turn 
to  it. 

If  the  only  ground  of  this  doctrine  were,  that  the  allowance 
of  such  stipulations  or  of  such  charges  opened  a  door  to  usury, 
the  argument  would  be  much  stronger  *for  extending  to  the  [  '287  ] 
case  of  mortgagee  in  possession  the  exception  which  has  been 
made  in  favour  of  West  India  mortgages.  But  there  is  another 
ground ;  the  mortgagee,  by  taking  possession,  changes  the 
relation  in  which  he  stands  to  the  estate ;  he  becomes  quasi 
owner.  He  is  in  some  sort  likened  to  a  trustee;  not  that  he 
can  with  any  correctness  of  speech  be  called  a  trustee*  The 
distinction  is  well  and  forcibly  expounded  in  Cholmondeley  v. 

(1)  1  Vem.  316.  (4)  18  R.  R.  209  (3  Madd.  170). 

(2)  2  Atk.  120.  (5)  16  R.  R.  214  (1  Madd.  269). 

(3)  3  Atk.  518. 
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Lbith  Clinton  (i),  by  Sir  Thomas  Flumbr  in  his  able  and  elaborate 
iBYiKE.  judgment,  and  his  Honour's  exposition  is  adopted  generally  by 
Lord  Eldon  in  moving  the  affirmance  of  the  judgment.  In 
truth,  till  the  debt  is  paid  off,  the  mortgagee  in  possession 
cannot  be  considered  at  all  as  a  trustee.  Nevertheless,  all  the 
authorities  place  him  in  the  same  predicament  with  a  trustee 
as  far  as  incapacity  to  charge  for  trouble  is  concerned.  Thus 
Lord  Keeper  North,  in  the  case  referred  to  (2),  observes,  **  Where 
mortgagees  or  trustees  manage  the  estate  themselves,  there  is 
no  allowance  to  be  made  them  for  their  care  or  pains:"  and 
Lord  Eldon  was  so  much  impressed  with  the  similarity  of 
their  situations  in  some  respects,  that  both  in  Chambers  v. 
Ooldwin(3),  and  Cholmondeley  y.  Clinton  (4)^  while  he  refers  to 
that  resemblance,  he  seems  hardly  to  think  himself  safe  in 
considering  them  to  be  different.  In  the  former  case  he  speaks 
of  "  the  trust,  if  it  is  a  trust ; "  and  in  the  latter  he  more  than 
once  says,  ''  not  strictly  a  trustee,"  and  contrasts  a  mortgagee 
with  what  he  terms  *'  a  strict  trustee." 
A  mortgagee  may  be,  either  before  default,  tenant  in  mort- 
[  *288  ]  gage,  or  after  default  and  before  possession,  in  *which  state  he 
is,  as  regards  our  present  purpose,  a  mere  creditor  having  a  lien 
upon  the  estate,  and  being  entitled  to  take  possession ;  or  he 
may  be,  after  possession  and  before  payment  of  his  debt,  in 
which  state  he  is  a  quasi  owner,  and  is  holding  the  estate  for 
his  own  purpose  of  working  out  his  own  satisfaction;  ox  he 
may  be  in,  after  payment  of  the  debt,  and  then  he  is  a  mere 
trustee. 

When  the  creditor  has  reached  the  third  stage,  that  of  having 
taken  possession  of  his  mortgage,  he  abandons  the  position  he 
before  held,  of  a  mere  creditor  having  a  lien  upon  the  estate 
for  his  principal  and  interest,  and  having  a  right  at  any  time 
better  to  secure  his  satisfaction,  by  putting  himself  in  his 
debtor's  shoes.  8o  long  as  he  stood  thus,  there  was  nothing 
inconsistent  in  his  being  employed  for  a  certain  reward  in  the 
management  of  the  estate,  and  provided  he  did  not  make  that 

(1)  22  E.  E.  84, 94  (2  Jac.  &  W.  1,      316. 

182).  (8)  7  E.  E.  181  (9  Ves.  254.  271). 

(2)  Bmithon  v.  HockmorCy  1  Vera.  (4)  22  E.  E,  at  p.  101. 
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employinent  a  condition  of  forbearing  the  demand  of  his  debt,  Lbith 
there  was  nothing  to  prevent  him  from  taking  that  reward.  ibvine. 
But  when  onoe  he  takes  possession,  he  assumes  a  dififierent 
character;  all  he  does  is  for  himself,  and  he  is  not  at  liberty 
to  charge  the  mortgagor,  whom  he  has  oasted,  with  the  trouble 
which  he  takes  on  his  own  account.  Such  a  proceeding  would 
be  like  making  a  charge  against  himself ;  it  would  open  a  door 
to  imposition,  and  even  oppression ;  the  owner  would  have  no 
security  against  over-charges  on  the  part  of  the  possessor,  who 
is  not  a  trustee  for  the  owner  in  the  ordinary  sense  of  the  term, 
but  is  placed  in  the  situation  of  having  the  owner's  interest  of 
necessity  very  much  confided  to  his  care.  The  owner  must 
needs  rely  upon  the  mortgagee  in  possession,  because  he  has 
no  right  to  interfere  with  the  operations  of  the  latter,  unless 
some  act  be  committed  which  calls  for  the  interference  of  the 
€ourt.  As  long  as  the  necessity  for  employing  a  person  as 
bailiff,  receiver,  or  consignee  is  plainly  substantiated ;  and, 
farther,  as  long  as  the  person  so  employed  is  an  ^individual  [  *289  ] 
distinct  from  the  mortgagee  who  retains  and  pays  him,  so  long 
there  is  some  check  upon  imposition ;  and  the  mortgagor,  at 
whose  expense  this  is  done,  may  be  considered  as  tolerably  safe. 
But  were  the  mortgagee,  in  his  almost  uncontrolled  manage- 
ment, to  have  the  power,  as  it  were,  of  hiring  himself,  the 
check,  such  as  it  is,  would  be  entirely  removed. 

This,  or  something  like  this,  I  take  to  be  the  foundation  of 
the  rule,  independently  of  the  point  of  usury,  or  tendency  to 
usury.  If,  however,  the  rule  rested  upon  that  ground  alone, 
the  authorities  are  so  precise  that  I  should  not  feel  myself 
justified  in  extending  the  exception  made  in  the  case  of  West 
India  consignees,  beyond  the  point  to  which  it  has  already 
been  carried,  and  which  stops  short  of  the  case  of  mortgagee 
in  possession.  For  if  a  rule  has  once  been  laid  down  or 
recognised,  whether  by  the  known  doctrines  of  the  common 
law,  or  by  express  enactments  of  statute,  or  even  by  the  current 
of  judicial  decisions  interpreting  or  applying  statutory  provi- 
sions, a  manifest  and  admitted  exception  to  that  rule  introduced 
by  later  decisions  must,  I  think,  be  construed  strictly,  and  is  not 
to  be  extended  merely  upon  the  ground  that  the  same  reason 
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Leith  which  led  to  the  old  exception  may  jtistify  the  new ;  or,  in  other 
Irvine.  words,  upon  the  ground  that  they  who  thought  fit  to  introduce 
the  one  might  probably  have  also  introduced  the  other,  had  the 
occasion  presented  itself.  This  is  the  kind  of  argument  which 
must  here  be  relied  upon  in  support  of  the  claim  of  the 
mortgagees. 

It  cannot  be  pretended,  that  any  case  has  occurred  in  which 
the  mortgagee  in  possession  of  West  India  estates,  any  more  than 
of  other  estates,  has  been  allowed  to  stipulate  for  commission. 
[  *290  ]  But  because  the  mortgagee  out  *of  possession  of  West  India 
estates  has  been  allowed  to  stipulate  for  commission,  which 
another  mortgagee  cannot  lawfully  do  (assuming  that  usury  or 
tendency  to  usury  is  the  only  reason  against  such  a  charge  in  the 
case  of  both  classes  of  mortgagees),  it  is  said  that  those  who 
allowed  the  exception  in  favour  of  a  West  India  mortgagee  out  of 
possession  ought  also  to  have  allowed  it  in  favour  of  a  West  India 
mortgagee  in  possession,  because  the  same  argument  applies 
equally  to  both. 

But  this  is  a  dangerous  manner  of  reasoning,  and  one  which  is 
to  be  discouraged,  as  shaking  rules  and  setting  principles  loose ; 
although  it  must  be  admitted  that  courts  of  justice  always  expose 
themselves  to  the  risk  of  having  such  reasoning  used  in  extension 
of  their  decisions  when  those  Courts  deviate  from  their  proper 
office  of  applying  the  law,  and  choose  to  extend,  and  to  mould  the 
law,  and,  in  truth,  to  make  it.  There  is  no  necessity  for  resting 
the  decision  which  I  am  here  giving  upon  this  ground,  because 
the  principles  applicable  to  the  two  situations  of  the  mortgagee 
are  not  the  same ;  but  if  they  were,  and  if  the  rule  which  has 
been  applied  to  both  were  admitted  to  rest  upon  the  same 
consideration, — usury  or  tendency  to  usury, — I  should  not,  upon 
that  argument  alone,  stretch  the  exception — the  avowed  exception 
— so  wide  as  to  cover  the  case  which,  as  yet,  it  has  never  in  any 
decision  of  this  Court  been  permitted  to  include. 

I  have  referred  already  to  the  decisions  and  the  dicta  respecting 

mortgagees  in  possession  generally.    Touching  those  of  West 

India  estates,  it  is  sufficient  to  observe,  that  prior  to  the  case  of 

Bnnhury  v.  Winter  (i),  there  is  not  to  be  found  in  the  books  any 

(1)  21  B.  B.  159  (1  Jac.  &  W.  255). 
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trace  of  an  exception  in  favour  of  mortgagees  out  of  possession ;        Lbith 
and  to  them  *alone  the  dictum  in  that  case  applies.     Chambers       ibvine. 
V.  Goldwin  (i),  at  the  EoUs,  and  yet  more  distinctly  in  this  Court,       [  •291  ] 
is  a  direct  authority  upon  the  question  at  Bar;  and  there  is  no 
force  or  validity  in  the  argument  that,  because  what  fell  from 
Lord  Elpon,  in  1804,  shews  that  his  Lordship  would  then  have 
meted  to  mortgagees  out  of  possession  a  different  measure  from 
that  which  he  was  disposed  to  give  them  sixteen  years  afterwards 
in  Bunbury  v.  Winter,  what  he  did  determine  respecting  mort- 
gagees in  possession  at  the  former  period  must,  therefore,  go  for 
nothing.     The  fact  of  the  actual  decision  remains,   and  the 
answer  is  altogether  matter  of  speculation. 

But  a  doubt  has  been  raised  upon  this  case  of  Chambers  v. 
Goldwin,  founded  on  the  report  of  it  in  its  earlier  stage,  at  the 
Rolls.  Over  one  part  of  Lord  Alvanley's  judgment  there  hangs 
a  little  obscurity,  where  he  gives  as  a  reason  for  approving  of  the 
prohibition  (in  the  Jamaica  Act)  against  mortgagees  in  possession 
charging  commission,  other  than  what  they  pay  out  of  pocket  to 
the  factors,  that  **  every  one  who  attends  the  Cockpit  must  know 
the  great  advantage  that  results  from  the  possession  taken  under 
a  mortgage  of  a  West  India  estate,  having  the  consignments,"  &c. 
It  is  argued,  that  the  advantage  to  which  Lord  Alvanley  here 
refers,  as  the  reason  for  excluding  the  mortgagee  from  ''com- 
mission for  management  and  transactions,"  is  the  commission 
on  consignments.  I  do  not,  however,  think  that  this  is  the  fair 
construction,  or  one  consistent  with  what  Lord  Alvanley  says, 
either  in  that  or  in  the  subsequent  passage  (2),  where  he  lays  it 
down  broadly  that  no  commission  whatever  should  be  charged  by 
Goldwin,  except  so  much  as  he  paid  to  others.  And  ^certainly  [  ^292  ] 
Lord  Eldon,  when  the  case  afterwards  came  into  this  Court, 
took  the  same  view  of  the  matter. 

The  other  case  of  a  West  India  mortgage  which  has  been 
cited,  Coxy.  Champney8{3),  bears  quite  as  much  against  as  for  the 
argument  it  was  used  to  support ;  and  then  there  only  remains 
the  decision  at  the  Cockpit  in  Sayers  v.  Whitfield  (4).    To  this  the 

(1)  7  E.  E.  181  (5  Ves.  834;  9  Ves.  (3)  23  E.  R.  145  (Jac.  576). 
2«).  (4)  1  Knapp,  P.  C.  Cases,  133. 

(2)  d  Yes.  838. 
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Leitr  greatest  respect  is  justly  due ;  and  it  would  be  a  regulating 
iBvn^E.  judgment,  if  the  report  did  not  shew  that  the  difference  in  the 
situation  of  mortgagee  in  possession,  on  which  the  whole  of  the 
present  question  hinges,  had  never  been  taken  into  consideration, 
and  that  the  point  was  supposed  to  have  been  determined  in  this 
Court  by  decisions  which  really  were  either  never  made,  or  went 
upon  different  grounds. 

The  long  and  various  litigation  in  FvUer  v.  WUlis{i)j  which 
[  *293  ]  occupied  so  much  attention,  both  here  and  at  the  ^Bolls,  for 
several  years,  and  under  a  succession  of  Judges,  appears  very 
material  to  be  considered.  It  is  true  that  the  present  question 
was  not  there  distinctly  raised  and  decided ;  but  it  is  equally 
truer  that  the  great  ground  of  contention  between  the  parties — 
the  main  inducement  on  the  one  side  to  establish,  and  on  the 
other  to  resist,  the  proposition  that  Willis  and  Waterhouse  were 
in  possession  of  the  estates, — would  have  been  nearly,  if  not 
altogether  destroyed,  had  not  the  possession  been  understood  to 
defeat  all  right  to  commission.  It  was  assumed,  on  all  hands, 
that  the  being  or  not  being  in  possession  was  decisive  or 
destructive  of  the  right  to  charge  commission.  It  must  not 
be  forgotten,  that  besides  the  two  full  hearings  before  different 
Masters  of  the  Bolls,  each  of  whom  pronounced  an  elaborate 
judgment,  and  the  argument  before  a  third,  who  did  not  decide, 

(1)  Fuller  V.  Willis  was  the  case  of  Mr.  Fuller,  but  on  the  behalf  and  as 

a  bill  filed  for  the  purpose  of  setting  the  agent  of  Willis  and  Waterhouse, 

aside  the  decree,  and  opening  the  the  mortgagees.    The  judgment  of 

mortgage  accounts  in  a  suit  in  the  LordBBOUaHAM,C.  (20th  June,  1831) 

Court  of  Chancery  in  Jamaica,  on  reversing  the  decision  at  the  Bolls, 

the  groimd  of  fraud  in  the  conduct  and  refusing  to  open  the  accounts, 

of  that  suit.    The  accounts  had  been  went  eventually  on  the  ground,  that 

taken  on  the  principle  of  considering  whatever  irregularities  or  mistakes 

Messrs.  Willis  and  Waterhouse  as  might  have  been  committed  in  the 

mortgagees  and  consignees  merely,  course  of  the  foreign  suit,  the  allega- 

and  not  as  mortgagees  in  posses-  tions  of  fraud  were  not  established 

sion ;   and  with  a  view  to  impeach  in  evidence ;  and  that  the  Court  of 

the  correctness  of  the  proceedings  in  Chancery  in  England  had  no  juris- 

that  respect,  it  became  material  to  diction  as  a  court  of  appeal,  to  review 

shew  that  a  person  of  the  name  of  the  decrees  of  the  Court  of  Chancery 

Queenborough,  who  had  managed  in  Jamaica,  merely  because  they  had 

the    mortgaged    estates   for   many  proceeded  on  ignorance  of  facts  or 

years,  had   been    in   possession  of  error  of  law. 
them,  not  on  behalf  of  the  owner. 
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there  were  two  arguments  yet  more  full  and  elaborate  in  this  Leith 
Court,  and  that,  whatever  doubt  may  exist  as  to  the  ground  irvIke. 
taken  on  either  side  below,  the  materiality  of  the  question  as  to 
commission,  was  distinctly  known  and  felt  long  before  the  cause 
came  here.  Yet  all  proceeded  upon  the  assumption,  that  if 
Willis  and  Waterhouse,  the  mortgagees,  were  in  possession, 
commission  could  not  be  charged. 

It  is  said  that  the  practice  in  the  West  India  trade  is  for  all 
mortgagees  to  charge  such  commission,  whether  they  are  in 
possession  or  not.  The  inquiries  which  I  have  made  shew  that 
the  instances  of  mortgagees  taking  possession  are  so  few,  as 
hardly  to  furnish  any  thing  like  evidence  of  what  can  be  called 
a  usage.  Nevertheless,  I  must  add,  that  of  the  very  few 
instances  where  possession  has  been  taken,  nearly  all  (there  are 
some  exceptions)  have  been  cases  of  commission  charged  and 
allowed  by  the  planter,  who,  it  must  be  observed,  is  generally 
a  person  more  or  less  in  the  power  of  his  creditor  consignee. 

It  is  no  part  [of]  the  duty  of  this  Court  to  alter  the  law,  so  as  [  294  ] 
to  accommodate  it  to  the  varying  circumstances  of  society :  and 
that  is  law  to  me  which  I  find  established  by  those  who  have 
gone  before  me,  whether  by  the  Legislature,  or  by  my  pre- 
decessors in  whose  time  the  principles  of  the  Court  have  been 
reduced  to  a  system. 

If  a  lawgiver  has  forbidden  certain  things  as  being  usury 
(I  am  speaking  of  this  case  in  one  of  its  aspects  only),  or  if  the 
Court  has  forbidden  other  things  as  leading  to  usury,  and 
tending  to  defeat  the  lawgiver's  purpose,  both  may  be  wrong  ; 
the  one  in  framing  unwise  rules,  the  other  in  overstepping  the 
bounds  of  its  duty  in  order  to  enforce  or  protect  those  rules ;  but 
the  remedy  for  either  evil  is  to  be  sought  from  the  Legislature 
alone.  Neither  the  makers  of  the  law  will  carefully  perform 
their  duty,  nor  will  its  expounders  with  adequate  caution  dis- 
charge theirs,  if  the  former  are  made  to  believe  that  their 
deficiencies  can  always  be  supplied  by  judicial  misconstruction ; 
and  if  the  latter  are  taught  to  expect  that  the  consequences 
of  their  adapting  the  law  to  the  circumstances  of  the  day  will 
be  counteracted  by  their  successors  either  retracing  their  steps 
or  advancing  to  future  changes.    My  resolution  is,  to  abide  by 
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Leith  what  I  find  to  be  the  law,  whether  it  has  been  promulgated  on  the 
iBviNE.  record  of  the  statute  or  of  the  Court,  and  to  leave  the  Legislature 
to  alter  it,  if  alteration  be  required. 

In  deciding  Bunbury  v.  Winter  (i),  I  felt  as  I  now  do  upon  this 
[  *295  ]  subject ;  but  the  circumstances  and  the  authorities  ^seemed  there 
to  leave  me  no  choice,  no  possibility  of  drawing  the  line  and 
stopping  exactly  where  those  had  stopped :  and  the  decision  to 
which  I  have  here  come  will  be  found  quite  consistent  with  the 
principles  which  are  fairly  deducible  from  the  judgment  in 
that  case. 

What  has  now  been  said  will  carry  us  some,  but  not  the  whole 
way  towards  disposing  of  the  other  point  raised  by  the  defendants' 
appeal, — namely,  with  respect  to  the  direction  given  to  allow  the 
mortgagee  in  possession  only  so  much  as  the  management  of  the 
estate  can  be  proved  to  have  cost  him. 

It  is  plain  that  the  mortgagee  can  charge  nothing  for  his  own 
trouble  or  superintendence  in  any  way :  it  is  equally  certain  that 
for  necessary  expenses  to  which  he  has  been  put  he  may  charge. 
The  question  arises  upon  the  manner  in  which  these  shall  be 
reckoned.  If  he  chooses  to  be  consignee  himself,  he  has  no 
commission;  if  he  employs  another,  as  there  must  be  a  con- 
signee, that  consignee's  commission  may  be  charged.  It  cannot, 
therefore,  be  at  all  admitted  that  the  gain  to  the  estate  is  the 
measure  of  the  right  to  charge;  for  the  estate  would  gain  by 
saving  the  consignee's  commission,  if  the  mortgagee  were  him- 
self consignee ;  and  yet  he  could  not,  on  that  account,  charge  it. 
So,  if  he  chooses  to  be  his  own  clerk,  and  to  do  the  clerk's 
business,  he  is  not  at  liberty  to  charge;  but  he  may  employ 
a  clerk,  and  make  the  estate  pay  the  cost.  In  the  present  case 
Mr.  Irvine  happened  to  have  an  establishment  of  counting-house 
and  clerks,  independent  of  the  mortgaged  estates'  concerns,  and 
before  he  took  possession ;  and  it  must  be  extremely  difficult  to 
say  what,  if  any,  addition  to  the  cost  of  this  establishment  such 
possession  occasioned  to  him. 

(1)  Determined  by  LordBROUOHAM,  out  the  principles  laid  down  by  Lord 

C.    upon    appeal    from    the    EoUs,  Eldon  on  the  motion  (21  R.  R.  159; 

January  25, 1832,  when  his  Lordship  1  Jac.  &  W.  255),  and  afiBrming  the 

pronounced  a   judgment   following  decision  of  the  Court  below. 
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If  a  mortgagee  takes  possession  of  an  estate  in  this  country,  Leith 
and  hires  a  bailiff  necessary  to  manage  it,  he  may  charge  the  ibvi'ke. 
reasonable  salary  of  the  bailiff,  if  actually  paid.  Suppose  he  [  296  ] 
had  an  estate  of  his  own  so  near  to  the  mortgaged  property  that 
one  bailiff  could  manage  both.  According  to  the  rule  laid  down 
by  his  Honour  for  the  Master's  guidance,  this  mortgagee  could 
not  charge  any  part  of  the  bailiff's  salary;  and  yet  it  seems 
impossible  to  deny,  that  not  only  the  estate  gains,  but  the 
mortgagee,  as  owner  of  the  other  estate,  suffers  by  the  sub- 
traction of  part  of  his  servant's  attention,  though  it  may  be 
impossible  to  estimate  the  value  of  this  in  money.  And  still 
more  does  a  mercantile  man  suffer  by  his  clerks  and  his 
establishment  generally  being  loaded  with  a  new  concern, 
although  he  may  not  employ  a  greater  number  of  persons. 
Even  if  he  employs  one  more,  he  may  still  lose  in  a  larger 
proportion  than  the  wages  of  that  one  ;  he  may,  for  example,  be 
prevented  from  taking  other  consignments  for  the  usual  com- 
mission. It  appears  to  me  that  the  more  fair  and  more  accurate 
rule  is,  to  apportion  the  whole  expense  of  the  trading  establish- 
ment among  the  whole  of  the  concerns  managed  by  means  of  it, 
and  to  allot  to  each  its  rateable  proportion  of  the  expense.  And 
I  think  the  inquiry  ought,  on  this  principle,  to  be  into  the  pro- 
portion which  the  consignments  and  supplies  of  the  Grange 
estates  bore  to  the  whole  consignments  and  supplies  under 
Mr.  Irvine's  management.  The  invoices  and  bills  may  obviously 
be  omitted  in  the  calculation ;  for  we  are  seeking  only  a  propor- 
tion, which  the  consignments  and  supplies  will  best  furnish. 
The  sum  which  the  mortgagee  should  be  allowed  to  charge 
will  be  in  that  proportion  to  the  whole  expenses  of  his 
establishment. 

The  result,  therefore,  is,  that'  the  orders  upon  the  defendants' 
three  first  exceptions,  and  upon  the  plaintiff's  ♦twenty-ninth  [  •297  ] 
exception,  are  affirmed ;  but,  in  respect  of  the  conflicting 
decision  at  the  Cockpit  in  Sayers  v.  Whitfield^  the  costs  of  the 
appeal  cannot  be  allowed ;  and  the  order  on  the  fourth  exception 
of  the  defendants  must  be  varied,  according  to  the  principle 
which  has  been  laid  down. 
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is»3.  FOSTEK  V.  BLACKSTONE. 

Feb.  28. 
March  5.  (1  Myl.  &  Keen.  297—311 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  84.) 

Rolls  Court.        [This  case  was  affirmed  on  appeal  to  the  Hoase  of  Lords 
Leach,  M.R.   ^^^^j.  jjj^  jjtle  of  Foster  v.  Cockerell,  as  reported  in  8  CI.  &  Fin. 

456;   9  Bligh  (N.  S.)  888,  to  be  contained  in  a  later  volume 

of  the  Bevised  Beports.] 


1833. 

Feb.  16,  2G. 

March  4. 

Rolls  Court. 
Leach.  M.R. 

[376] 

[394] 


[  •895  ] 


ATTOKNET-GENEEAL    v.  The    MASTEK    of 
BRENTWOOD    SCHOOL. 

(1  MyL  &  Keen,  376—395.) 
[In  this  case  in  the  course  of  his  judgment  directing  a  scheme 
to  be  prepared  for  the  application  of  the  revenues  of  a  charity, 
the  Master  of  the  Bolls  said :]  It  is  the  settled  principle  of  this 
Court  in  the  administration  of  charity  property,  given  not  for 
purposes  of  individual  benefit  but  for  the  performance  of  duties, 
that,  if  the  revenues  happen  to  increase  so  as  to  exceed  a 
reasonable  ^compensation  for  the  duties,  the  surplus  must  be 
applied  to  other  charitable  purposes.     *    ♦     * 


1838. 
March  19. 

Rxtlls  Court. 

Leach,  M.R. 

[403] 


VAUGHAN  V.  WOOD. 

(1  Myl.  &  Keen,  403—409;  S.  C.  1  L.  J.  (N.  S.)  Ch.  107.) 

Whore  a  bond  is  given  by  the  borrower  of  a  sum  of  stock,  to  secure  the 
re-placement  of  the  stock,  and  payment  in  the  mean  time  of  sums  equal 
to  the  interest  and  dividends,  and  a  bonus  is  afterwards  declared  upon 
the  stock,  the  lender  has  an  equity  to  be  placed  in  the  same  situation  as 
if  the  stock  had  remained  in  his  name,  and  is  consequently  entitled  to 
the  re-placement  of  the  original  stock  increased  by  the  amount  of  the 
bonus,  and  to  dividends  in  the  mean  time,  as  well  upon  the  bonus  as 
upon  the  original  stock. 

The  bill  was  filed  by  a  bond  creditor,  on  behalf  of  himself  and 
all  other  specialty  creditors  of  the  testator,  John  Wood,  for  the 
administration  of  the  testator's  estate,  and  a  decree  was  made 
directing  the  usual  accounts.  The  testator  had  carried  on  the 
business  of  a  banker  at  Cardigan  in  partnership  with  the 
defendant,  his  son,  John  Wood  the  younger  ;  and  in  the  month 
of  June,  1815,  being  called  upon  by  Messrs.  Bobarts  &  Co., 
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their  correspondents  in  London,  to  give  security  for  their  vavohah 
account  with  them,  Messrs.  Wood  applied  to  the  plamtiff,  ^ood. 
John  Edwards  Yaughan,  to  lend  them  a  sum  of  1,850Z.  Bank 
stock,  to  be  transferred  to  Messrs.  Bobarts  &  Co.  as  such 
security.  This  sum  of  stock  was,  in  compliance  with  the 
request  of  Messrs.  Wood,  transferred  into  the  names  of  the 
latter  by  the  plaintiff  on  the  14th  of  June,  1815,  and  the  testator 
John  Wood  and  the  defendant  John  Wood  the  younger  there- 
upon executed  a  joint  and  several  bond  to  the  said  John 
Edwards  Yaughan  in  the  penalty  of  4,000Z.,  conditioned  to  be 
void  if  the  said  John  Wood  the  elder,  and  John  Wood  the 
younger,  or  either  of  them,  their  or  either  of  their  *heirs,  [•*04] 
executors,  or  administrators,  should,  on  the  14th  day  of 
December  then  next  ensuing  purchase  or  transfer,  or  cause  to 
be  purchased  or  transferred,  the  sum  of  1,8502.  in  the  capital 
stock  or  funds  of  the  Governor  and  Company  of  the  Bank 
of  England,  commonly  called  Bank  stock,  into  the  name  or 
names  of  the  said  John  Edwards  Yaughan,  his  executors, 
administrators,  or  assigns,  and  should  in  the  mean  time  pay 
or  cause  to  be  paid  to  the  said  John  Edwards  Yaughan,  his 
executors,  administrators,  or  assigns,  such  a  sum  or  sums  of 
money  as  the  said  John  Edwards  Yaughan  would  have  been 
entitled  to  receive  as  and  for  the  interest  and  dividends  of  the 
said  principal  sum  of  1,8502.  Bank  stock,  if  the  same  had 
remained  standing  in  his  name,  on  or  at  the  days  and  times 
when  the  dividends  would  have  been  payable  thereon,  without 
any  deduction  or  abatement  whatsoever  out  of  the  same  sum 
of  1,850Z.  Bank  stock,  or  out  of  such  sum  or  sums  of  money,  to 
be  payable  in  respect  of  such  interest  or  dividends  as  aforesaid, 
or  any  part  thereof  respectively,  or  in  respect  of  any  present  or 
future  taxes,  charges,  assessments,  or  impositions  whatsoever, 
except  the  property  or  income  tax. 

On  the  1st  of  August  following,  John  Edwards  Yaughan  lent  a 
further  sum  of  9002.  Bank  stock  to  Messrs.  Wood,  as  an  additional 
security  to  Messrs.  Bobarts  &  Co. ;  and  upon  that  occasion  the 
testator  John  Wood  the  elder,  and  the  defendant  John  Wood  the 
younger,  executed  another  joint  and  several  bond  to  the  plaintiff 
in  the  penalty  of  8^0002.,  condijiioned  to  be  voi4  on  the  re-traQal^i: 
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Vauohah  of  the  said  sum  of  900/.  Bank  stock  by  the  obligors,  or  either 
Wood.  of  them,  or  their  or  either  of  their  heirs,  executors,  or  adminis- 
trators, on  the  Ist  of  August,  1816,  and  upon  their  paying  in 
the  mean  time  to  the  said  John  Edwards  Yaughan,  his  executors, 
administrators,  or  assigns,  such  sum  or  sums  of  money  as  he 
[  •405  ]  *would  have  been  entitled  to  receive  as  and  for  the  interest  or 
dividends  of  the  900Z.  Bank  stock,  if  the  same  had  remained 
in  his  name  on  or  at  the  days  or  times  when  such  dividends 
would  have  been  payable. 

By  an  indenture  of  even  date  with  the  last-mentioned  bond 
John  Wood  the  elder,  and  the  defendant  John  Wood  the  younger, 
conveyed  certain  premises  therein  mentioned  to  John  Edwards 
Vaughan  and  his  heirs,  subject  to  redemption  on  the  re-transfer 
of  the  two  sums  of  1,350Z.  and  900Z.  Bank  stock  to  John 
Edwards  Yaughan,  his  executors,  administrators,  or  assigns, 
on  the  1st  of  August,  1816,  and  payment  of  the  interest  and 
dividends  in  the  mean  time. 

In  the  year  1816,  and  previously  to  the  1st  of  August  in  that 
year,  the  Governor  and  Company  of  the  Bank  of  England 
declared  a  bonus  of  25  per  cent,  on  all  Bank  stock,  with 
interest  on  such  bonus  to  be  paid  from  the  10th  of  October, 

1816.  The  two  sums  of  1,8502.  and  9002.  Bank  stock  had  been 
transferred  by  Messrs.  Wood  to  Messrs.  Kobarts  &  Co.,  and  by 
the  effect  of  the  bonus  these  sums  were  increased  in  the  Bank 
books  from  the  sum  of  2,2502.  to  the  sum  of  2,8122.  Bank 
stock. 

Messrs.  Bobarts  &  Co.,  from  the  time  of  the  transfer  to  them 
of  the  two  sums  of  stock,  paid  the  dividends  thereof,  on  the 
account  of  Messrs.  Wood,  to  the  plaintiff  John  Edwards  Yaughan ; 
and  from  the  10th  of  October,  1816,  they  paid  to  the  plaintiff  the 
dividends  on  2,8122.  Bank  stock,  being  the  amount  of  the  two 
sums  of  stock  increased  by  the  bonus. 

The  testator,  John  Wood,  the  elder,  died  on  the  27th  of  April, 

1817,  having  by  his  will  appointed  the  defendant  and  Nicol  Wood 
his  executors. 

[  40C  ]  In  1821  John  Edwards  Yaughan  entered  into  possession  of  the 

mortgaged  premises,  and  rei^eived  the  rents  thefeof,  and  soon 
afterwards  Messrs.  Bobarts  &  Co.  sold  the  two  sums  of  stock 
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together  with  the  bonus,  and  carried  the  produce  to  the  account     Vauohan 
of  Messrs.  Wood.  Wood. 

In  1827,  John  Edwards  Vaughan,  in  exercise  of  a  power  given 
to  him  in  the  mortgage  deed,  sold  the  mortgaged  property  for  a 
sum  of  5,908Z.  11«.  4d. 

At  the  time  of  the  claim  of  John  Edwards  Vaughan  before 
the  Master  under  the  decree,  there  remained  due  to  him,  after 
applying  the  5,908Z.  11«.  4d.  in  reduction  of  his  debt,  so  much 
money  as  would  be  required  to  purchase  a  sum  of  191/.  Bank 
stock,  upon  the  principle  that  he  was  to  have  replaced,  not  only 
the  two  sums  of  1,350Z.  and  9002.  Bank  stock,  but  also  the  sums' 
added  thereto  by  way  of  bonus,  which  had  been  sold  by  Messrs. 
Bobarts  &  Go.  with  the  original  stock ;  and  the  Master  having 
reported  accordingly,  the  case  now  came  before  the  Court  upon 
an  exception  taken  by  the  defendant  to  the  Master's  report. 

Mr.  Bickersteth,  in  support  of  the  exception.     *     *     * 

Mr,  Pembertan  and  Mr.  Hayter^  contra  :  [  ^^^  ] 

*  *  It  is  clear  that  the  plaintiff  would  have  been  entitled  to  [  *08  ] 
the  benefit  of  the  bonus,  had  the  stock  remained  standing  in  his 
name ;  and  even  if  the  strict  language  of  the  bonds  admitted 
of  a  different  construction,  it  would  be  most  inequitable  that  the 
lender  should  be  placed  in  a  worse  situation,  in  consequence 
of  the  assistance  which  he  afforded  to  the  borrowers. 

Mr.  Bickersteth,  in  reply,  insisted  that  neither  at  law,  nor  in 
equity,  could  the  penalty  of  a  bond  be  enforced,  if  the  principal 
sum  and  interest  secured  by  it  were  paid;  and  that  in  no 
instance  had  a  court  of  equity  ever  given  to  a  bond  a  con- 
struction larger  than  the  terms  of  the  instrument  would  warrant, 
on  the  ground  of  some  supposed  equity  in  the  obligee  to  call  for 
the  performance  of  something  ultra  the  payment  of  such  principal 
sum  and  interest.     *     •     * 

The  Master  of  the  Bolls  :  [  409  ] 

The  intention  of  the  parties  that  Mr.  Vaughan  should  be 

placed  in  the  same  situation  with  respect  to  the  capital  sum 
R.II. — VOL.  xxxvi.  22 


338 


1888.     CH.     1  MYL.  &  K.  409. 


[b.b. 


Vauohan 

r. 

Wood. 


of  stock,  and  the  interim  dividends  as  if  the  stock  bad  remained 

in  bis  name,  admits  of  no  doubt.     It  may  be  questionable 

whether  the  language  of  the  conditions  of  the  bonds  will  not 

legally  bear  that  construction,  but  the  equity  of  the  case  is  clear; 

and  the  bonds  being  forfeited  at  law  by  the  default  of  transfer  on 

the  days  mentioned  in  the  conditions,  the  penalties  of  the  bonds 

would  have  secured  that  equity. 

Suppose  the  mortgagors    had    filed  a  bill    to  redeem  the 

mortgaged  premises ;   a  court  of  equity  would  certainly  not 

have  permitted  the  redemption,  unless  the  mortgagee  had  been 

placed  in  the  same  situation  as  if  he  had  never  made  the  loans 

of  the  stock.     The  exception,  therefore,  must  be 

^  Over-rtiled. 


1833. 

March  30. 

AprU  I,  fi,\5. 

Lord 

Brougham, 

L.C. 

[410] 


In  the  Matter  of  the  Parish  of  UPTON  WARREN. 

(1  Myl.  &  Keen,  410—415.) 

An  annual  sum  was  given  to  trustees,  to  be  paid  as  an  apprentice  fee 
for  a  boy  who  should  be  chosen  out  of  a  particular  parish ;  failing  which, 
out  of  certain  other  parishes ;  and  in  default  of  the  sum  being  claimed, 
then  for  the  benefit  of  Christ's  Hospital.  The  sum  was  not  claimed  for 
many  years,  and  considerable  arrears  accumulated  in  consequence :  Held, 
that  Christ's  Hospital  was  not  entitled  to  the  arrears,  but  that  they  ought 
to  be  applied  according  to  a  scheme  for  the  benefit  of  the  specified  jiarishes 
in  the  first  place. 

Upon  a  petition  under  the  52  Geo.  III.  c.  101,  the  Court  will  adjudicate 
between  the  conflicting  claims  of  different  charities,  where  the  point  to 
be  decided  is  simply  a  question  of  law  depending  on  the  construction  of 
a  particular  instrument  (1). 

An  objection  to  the  jurisdiction  under  that  statute,  if  not  raised  in  the 
Court  below,  will  be  yery  reluctantly  entertained  on  appeal. 

By  an  indenture,  dated  the  1st  of  November,  1656,  made 
between  John  Sanders,  Alderman,  and  the  Grocers'  Company 
of  London,  reciting  that  the  said  John  Sanders  had  agreed 
upon  his  annual  gift  of  101.  for  ever,  to  commence  the  first  day 
of  May  next  after  his  decease,  for  the  yearly  placing  and  binding 
of  a  poor  boy,  bom  of  decayed  parents,  dwelling  in  the  parish  of 
Upton  Warren  (where  the  said  John  Sanders  was  bom),  and 
that  could  write  and  read,  between  the  ages  of  fourteen  and 
seventeen  years,  as  an  apprentice  with  a  freeman  in  London; 
and  when  such  a  boy  could  not  be  found  in  Upton  Warren,  then 

(1)  Cp.  In  re,  West  Betford  Church  Lands  (1841)  10  Sim.  101. 
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for  the  placing  and  binding  as  an  apprentice  in  like  manner  a  in  re 
boy  similarly  qualified  from  the  parish  of  Stoke  Prior,  and,  WAMmr. 
in  defaalt  thereof,  from  the  parish  of  Chadgley ;  and  reciting, 
that  the  said  supplies  out  of  Stoke  Prior  and  Chadgley  were 
to  be  made  alternative  and  successive  each  to  other,  upon  every 
failure  out  of  Upton  Warren;  and  every  election  and  choice, 
placing  and  binding  should  be  made,  perfected,  and  finished 
upon  every  first  day  of  May  yearly,  or  within  120  days  next 
thereafter;  and  further  reciting,  that  the  said  John  Sanders, 
confiding  in  the  integrity  and  uprightness  of  the  minister, 
churchwardens,  and  inhabitants  of  the  said  parish  of  Upton 
Warren,  and  of  their  successors,  in  and  for  the  better  disposing 
of  the  said  gift  in  manner  and  form  before  declared,  had 
•appointed  and  agreed  that  the  yearly  election  of  such  poor  [  *^ii  ] 
boy  out  of  Upton  W^arren,  or,  in  default  thereof,  out  of  Stoke 
Prior  and  Chadgley,  in  their  respective  turn,  should  be  always 
made  by  the  ]!ninister  and  churchwardens  of  the  parish  of 
Upton  Warren  for  the  time  being,  and  of  five  more  of.  the 
inhabitants  thereof,  or  the  major  part  of  such  electors,  which 
five  persons  were  to  be  from  time  to  time,  by  the  choice  of  the 
major  part  of  the  parishioners  of  the  parish,  added  to  the 
minister  and  churchwardens ;  and  further  reciting,  that  the  said 
John  Sanders  had  great  trust  and  confidence  in  the  justice  and 
uprightness  of  the  wardens  and  commonalty  of  the  said  Grocers' 
Company ;  it  was  witnessed  that,  for  the  considerations  therein 
mentioned,  the  said  wardens  and  commonalty,  and  their  suc- 
cessors, should  and  would,  from  and  after  the  decease  of  the  said 
John  Sanders,  yearly  and  for  ever  pay  a  yearly  gift  of  101.  unto 
the  said  master  of  such  apprentice  as  should  be  that  year 
chosen,  placed  out,  and  bound,  upon  his  demand  thereof,  and 
presenting  and  shewing  the  same  apprentice  unto  the  wardens 
of  the  said  Company  for  the  time  being,  or  one  of  them,  with 
due  certificate  under  the  hands  of  the  major  part  of  the  electors, 
or  other  sufficient  proofs  of  such  election,  choice,  placing  out, 
and  binding  as  an  apprentice,  in  manner  and  form  aforesaid, 
at  and  on  every  first  day  of  May  next  following  the  decease 
of  the  said  John  Sanders,  or  at  any  time  after,  upon  such 
demand  and  proof  made  as  aforesaid,  within  the  space  of  120 

22—2 
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In  re        davB  next  following  after  every  first  day  of  May ;  and,  in  default 

TTpton 

Wabben.  of  presentment,  tender,  and  proof  as  aforesaid,  then,  upon 
every  neglect  and  failure  therein,  to  pay  and  satisfy  the  same 
lOZ.,  so  neglected  and  failed  to  be  disposed  of  as  aforesaid,  unto 
the  treasurer  of  Christ's  Hospital,  London,  for  and  towards  the 
relief  and  maintenance  of  the  poor  children  in  that  house. 
[  412  ]  Pqj.  many  years  the  Grocers'  Company  applied  the  annual 

sum  of  101.  in  apprenticing  out  a  poor  boy  sent  from  the  parish 
of  Upton  Warren,  according  to  the  trusts  above  stated ;  but  the 
deed  itself  was  supposed  to  be  lost,  and  its  particular  provisions 
were  not  accurately  known.  Latterly,  no  applications  were  made 
for  the  premium,  and  from  the  year  1794  downwards  it  had 
not  been  claimed;  and  an  arrear  of  thirty-eight  years  having 
accumulated,  a  petition  was  presented  on  behalf  of  Upton 
Warren,  under  Sir  S.  Eomilly's  Act,  praying  that  the  Grocers* 
Company  might  pay  up  the  arrears,  and  that  the  charity  might 
be  regulated  and  a  scheme  settled  for  carrying  into  effect  the 
intentions  of  the  founder  in  a  manner  better  suited  to  the  habits 
of  the  times. 

In  the  course  of  the  inquiries  to  which  this  proceeding  gave 
rise,  an  attested  copy  of  the  indenture  establishing  the  charity 
was  discovered  among  the  muniments  of  Christ's  Hospital ;  and 
that  institution  having  set  up  a  claim  to  the  arrears,  founded  on 
the  limitation  over  to  their  treasurer  in  default  of  the  nomination 
of  an  apprentice  out  of  the  specified  parishes,  and  having 
appeared  by  counsel,  the  question  was  argued  before  the  Vice- 
Chancellor  on  the  petition.  His  Honour  decided  against  the 
claim,  on  the  ground  that  Upton  Warren  was  the  primary 
object  of  the  donor's  bounty,  and  that  the  two  substituted 
parishes  had  no  notice  of  the  lapse,  or  of  the  rights  which 
accrued  to  them  on  that  event ;  and  he  referred  it  to  the  Master 
to  consider  of  a  scheme. 

A  petition  of  appeal  was  presented  on  behalf  of  Christ's 
Hospital. 

Mr.  Agar  and  Mr,  Phillimore,  in  support  of  the  appeal^ 

[  •^is  ]       submitted  that  the  Court  had  no  jurisdiction,  *upon  a  petition 

presented  under  Sir  S.  Bomilly'd  Act,  to  decide  a  nice  and 
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difficult  point  of  construction  involving  the  rights  of  different  In  re 
charities,  [and  cited  The  Corporation  of  Lvdhw  v.  Greenhouse  (i),  wabben. 
and  Ex  parte  Rees  (2).]  Upon  the  question  raised  by  the  present 
petition,  if  that  were  now  to  be  discussed,  it  was  enough  to  state 
the  clause  containing  the  limitation  over  to  the  Hospital  in 
default  of  the  due  nomination  of  an  apprentice,  the  language 
of  which  was  clear  and  express. 

Sir  E.  Stigden  and  Mr.  Bethell,  for  Upton  Warren,  and 
Mr.  O.  Anderdon,  for  the  other  parishes,  in  support  of  the 
order,  contended,  that  [the  charity  now  only  sought  the  direction 
of  the  Court  in  the  disposal  of  the  arrears.]  A  clause  of  for-  [  4io  ] 
feiture  with  a  gift  over  was  to  be  construed  strictly,  especially 
where  the  ulterior  charity  had  been  so  extremely  remiss  in 
asserting  its  claims  and  protecting  its  own  interests.  Nor  could 
such  a  clause  be  allowed  to  operate  to  the  prejudice  of  the 
parties  whose  interest  was  interposed  between  those  of  Upton 
Warren  and  the  Hospital,  and  who,  it  was  undisputed,  had  no 
knowledge  of  the  particular  provisions  of  the  instrument  or 
of  the  rights  which  they  took  under  it. 

The  Lord  Chancellor  :  ^p^fl  is. 

In  this  case  I  entertain  little  or  no  doubt  except  upon  the 
questioi>of  jurisdiction  now  raised  at  the  eleventh  hour;  a  period 
at  which  such  an  objection  ought  to  be  very  clear  indeed  in  order 
to  prevail.  With  respect  to  that  point,  however,  I  am  very  far 
from  conceding  it  to  be,  as  has  been  argued,  clearly  in  the 
appellant's  favour.  On  the  contrary,  after  looking  into  the 
cases  referred  to,  particularly  the  one  in  the  House  of  Lords, 
and  the  words  of  the  preamble  of  the  Act  of  Parliament,  I  am 
by  no  means  satisfied  that  the  language  ascribed  to  Lord 
Bedesdale,  in  delivering  judgment  in  the  Corporation  of  Ludlow 
V.  Greenhouse,  is  sufficient  to  support  the  objection  to  the  present 
mode  of  proceeding ;  more  especially  when  I  consider  the  subject- 
matter  of  this  petition  and  the  nature  of  the  question  which  has 
been  raised  upon  it. 

The  appeal  must,  therefore,  be 

Dismissed  with  costs. 

(I)  30  R.  E.  7  (1  Bligh  (N.  S.)  17).         (2)  13  R.  R.  132  (3  Ves.  &  B.  10). 
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1833.  CEOSBIE  V.  TOOKE(l). 

Feb.JS^ 28.      ^^  ^^^  ^  ^^^  431—434  ;  S.  C.  1  Mont.  &  A.  215,  «. ;  2  L.  J.  (N.  S.)  Ch.  83.) 

BRcrcTMAM  ^^  ^  ^^  defence  to  a  bill,  filed  against  a  landlord  for  specific  perform- 

j^Q^      '  ance  of  an  agreement  for  a  farming  lease,  by  a  person  to  whom  the  benefit 

r  ^32  1  ^^  ^^^  agreement  has  beea  assigned,  that  the  party  with  whom  the  land- 

lord contracted  has  become  insolvent,  provided  the  apsignee  is  solvent, 
and  in  a  condition  to  enter  into  the  usual  covenants,  and  there  is  no 
evidence  that  the  contract  was  entered  into  upon  considerations  personal 
to  the  assignor. 

In  the  month  of  September,  1881,  the  defendant  Tooke  and  a 
person  of  the  name  of  Bickmore  entered  into  an  agreement 
(which,  on  the  26th  of  the  same  month,  was  reduced  to  writing 
and  signed  by  the  parties),  whereby  Tooke  agreed  to  grant,  and 
Bickmore  to  accept,  a  lease  of  a  farm  and  premises  at  Little 
Burstead  for  a  term  of  fourteen  years,  at  a  yearly  rent  of  1402. 
Under  this  contract  Bickmore  took  possession  of  the  farm ;  and, 
in  the  month  of  April,  1832,  he,  for  valuable  consideration, 
executed  an  assignment  of  all  his  interest  in  the  farm  and 
premises,  and  in  the  benefit  of  his  contract  for  a  lease  thereof, 
to  William  Crosbie,  who  was  thereupon  let  into  possession  ;  and 
Tooke  having  soon  afterwards  brought  an  ejectment  against 
Crosbie,  the  present  bill  was  filed  by  the  latter  for  a  specific 
performance  of  the  agreement  for  the  lease,  and  for  an  injunction 
against  legal  proceedings  in  the  meantime.  From  the  answer 
of  Tooke  it  appeared  that  Bickmore,  at,  or  shortly  after  the  date 
of  the  assignment  to  Crosbie,  had  become  insolvent;  and  the 
Vice- Chancellor,  being  of  opinion  that  Tooke  was  released  from 
his  contract  in  consequence  of  the  insolvency  of  Bickmore  before 
any  lease  had  been  executed,  his  Honour  dissolved  the  injunction. 

A  motion  by  way  of  appeal  was  now  made  on  behalf  of  the 
plaintiff,  that  the  Yice-Chancellor's  order  might  be  discharged 
and  the  injunction  revived. 

Mr.  Pepys  and  Mr.  Bethell  for  the  motion  contended,  that 

[  •432  ]       the  subsequent  insolvency  of  Bickmore,  the  original   ♦lessee, 

afforded  no  valid  reason  why  the  defendant  should  not  be  now 

compelled  to  perform  his  contract  specifically  for  the  benefit  of 

(1)  BucklandY.  Papillon  (1866)  L.  B.  2  Ch.  67,  36  L.  J.  Ch.  81. 
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the  plaintiff,  whose  solvency  was  not  disputed,  and  who  claimed  Cbosbib 
by  a  title  derived  from  that  lessee.  If  the  lease  had  been  tooke. 
executed,  it  must  have  been  drawn  in  the  common  form,  and 
would  not  have  contained  a  covenant  against  alienation,  for  no 
such  stipulation  was  to  be  found  in  the  agreement.  As  the  lease 
to  be  granted,  therefore,  would  have  been  assignable,  the  con- 
tract itself  must  be  equally  so.  It  was  true  that  if  the  lease  had 
been  executed  immediately  after  the  parties  entered  into  the 
contract,  the  defendant  would  have  had  the  covenant  of  Bickmore 
for  the  rent ;  but  as  Bickmore  had  become  insolvent,  instead  of 
that  covenant  of  which  the  event  proved  the  worthlessness,  the 
defendant  would  now  have  the  covenant  of  Grosbie,  a  responsible 
and  solvent  tenant,  and  would,  in  truth,  stand  in  a  better  situation 
than  if  the  lease  had  been  made  to  the  party  with  whom  he 
originally  contracted. 

Sir  Edward  Sugden  and  Mr.  Jemmettj  contra,  insisted,  that, 
as  the  defendant's  agreement  with  Bickmore  contained  no 
authority  to  assign,  it  was  of  a  purely  personal  character ;  and, 
so  long  as  matters  rested  in  fieri,  that  character  continued. 
Bickmore,  it  was  admitted,  was  not  in  a  situation  to  call  for  a 
specific  performance,  inasmuch  as  his  insolvency  had  disabled 
him  from  executing  his  part  of  the  agreement,  and  the  plaintiff, 
who  claimed  by  assignment  from  him,  could  have  no  better  equity 
than  his  assignor.  There  was  no  mutuality  between  these  parties. 
If  the  plaintiff,  notwithstanding  Bickmore's  assignment,  had 
chosen  to  repudiate  the  contract,  the  defendant  could  never  have 
compelled  him  to  complete  it :  nor  could  the  execution  of  a  lease' 
in  which  were  inserted  the  usual  covenants  by  the  *plaintiff  for  [  '^^s  ] 
payment  of  the  rent,  &c.,  be,  with  any  propriety  of  speech, 
described  as  a  specific  performance  of  the  defendant's  original 
contract  with  Bickmore,  which  the  present  bill  pretended  to 
enforce.  The  insolvency  of  Bickmore,  therefore,  must  be  con- 
sidered, ae  the  Yice-Chancellor  had  considered  it,  to  operate 
as  determining  the  agreement  altogether. 

The  Lobd  Chancellor  :  Fch.  28. 

I  have  looked  minutely  into  the  circumstances  of  this  case 
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Crosbie  with  a  view  to  ascertain  whether  there  was  any  thing,  either  in 
TooKE.  the  dealing  of  the  parties  or  in  the  instrument  itself,  to  justify 
the  defendant's  contention  that  this  was  a  contract  made  by  the 
landlord  specially  and  personally  with  Bickmore.  But  I  have 
been  unable  to  discover  any  thing  which  should  diflFer  the  interest 
here  contracted  to  be  given  from  that  which  any  tenant  would 
have  under  a  common  farming  lease.  The  case  is,  therefore, 
left  to  rest  upon  the  ground  upon  which  it  was  decided  in  the 
Court  below ;  and  I  am  clearly  of  opinion,  that  the  circumstance 
of  the  party  who  originally  contracted  having  assigned  his 
interest  cannot  be  taken  into  consideration,  provided  (which  is 
the  fact  here)  the  assignee  be  admitted  to  be  a  person  in  solvent 
circumstances,  and  able  to  enter  into  the  covenants  in  the 
proposed  lease,  and  that  the  insolvency  of  the  assignor  cannot 
be  set  up  with  effect  for  the  purpose  of  releasing  the  defen- 
dant from  the  specific  performance  of  his  agreement.  That 
doctrine,  which  seems  to  have  been  approved  by  Lord  Lough- 
borough in  Brooke  v.  Hewitt  (i),  has  been  since  fully  recognized 
[  *434  ]  ♦and  adopted  in  Powell  v.  Lloyd  (2) ;  and  the  case  of  Weatherall 
V.  Geering  (3)  is  no  authority  against  the  general  principle, 
for  the  agreement  there  was  for  a  lease  which  should  contain 
a  covenant  not  to  assign.  It  may  further  be  observed,  that, 
even  in  cases  where  alienation  without  license  from  the  land- 
lord is  expressly  prohibited  and  guarded  by  a  clause  of 
forfeiture,  such  a  clause  has  been  held  to  furnish  no  protection 
against  an  assignment  of  the  lease  by  operation  of  law,  under 
a  commission  of  bankrupt,  for  example,  or  upon  an  execution 
for  debt:  Doe  dem.  Mitchinson  v.  Carter {4),  Lord  Stanhope  v. 
Skegga  (5). 

I  am  therefore  of  opinion,  that  the  Vicb-Chancbllor's  order 
must  be  discharged,  and  the  injunction  revived;  but,  having 
regard  to  the  intention  of  the  parties,  I  shall  annex,  as  a  con- 
dition to  my  order,  that  the  plaintiff  obtain  the  injunction  on 
paying  the  defendant  the  sum  due  for  rent  from  Michaelmas, 
1831,  to  Michaelmas,  1832. 

(1)  3  Ves.  253.  See  8  B.  E.  377,  n.  (4)  4  E.  B.  586  (8  T.  B.  57,  300). 

(2)  31  B.  B.  598  (2  Y.  &  Jer.  372).    (5)  1  B.  B.  447 ;  4  B.  B.  589  (2 

(3)  8  B.  B.  369  (12  Ves.  504).      T.  B.  134  ;  8  T.  E.  59). 
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The  cause  was  afterwards  brought  to  a  hearmg  at  the  Bolls,      Cbosbie 
when  the  defendant  abandoned  the  objection  on  the  ground  of       tooke. 
the  original  tenant's  insolvency ;  and  a  decree  was  made  according 
to  the  prayer  of  the  bill. —  [Note. — See  the  next  case.] 


MOKGAN  V.  KHODES(l).      .  i834. 

(1  MyL  &  Keen,  435—439 ;  S.  C.  1  Mont.  &  A.  214.)  March2l,  27. 

Where  a  landlord  agrees  to  grant  a  lease  to  A.,  his  executors,  adminis-  ^^d 

trators,  and  assigns,  upon  certain  conditions,  and  A.  assigns  his  interest  j^^       ' 

in  the  contract  to  B.,  and  then  becomes  bankrupt,  B.,  on  performing  the  .  ,„.'  -. 
conditions,  has  a  right  to  enforce  the  agreement  specifically,  notwith- 
standing his  assignor's  bankruptcy ;  and  this  right  is  not  affected  by  a 
proviso,  that  in  case  of  the  bankruptcy  of  A.  the  landlord  shall  have 
power  to  re-enter  and  sell  the  benefit  of  the  contract  and  the  premises, 
and  hold  the  proceeds,  subject  to  his  own  claims,  for  the  use  of  A.'s 
estate. 

The  defendant  William  Ehodes,  on  the  23rd  of  February,  1822, 
entered  into  a  contract  to  grant  to  Charles  Auckland,  his  executors, 
administrators,  and  assigns,  at  a  rent  of  202.  a  year,  a  lease  for 
ninety-seven  years  of  a  certain  parcel  of  land,  upon  which 
Auckland  agreed  to  build  six  messuages.  The  building  of  these 
messuages  was,  with  the  rent  reserved,  the  consideration  given 
for  the  lease.  Auckland's  agreement  (amongst  other  things), 
was  to  erect,  build,  and  completely  finish,  fit  for  habitation,  the 
six  messuages  on  or  before  the  1st  of  March,  1823  :  and,  in  the 
event  of  Auckland  duly  performing  his  part  of  the  contract, 
Bhodes,  on  his  part,  undertook  to  demise  to  Auckland,  his 
executors,  administrators,  or  assigns,  by  one  or  more  lease  or 
leases,  the  parcel  of  land  in  question,  with  the  messuages  to  be 
erected  thereon,  for  the  term  and  at  the  rent  before-mentioned, 
or  at  such  apportioned  rents  as  might  be  afterwards  agreed.  The 
contract  further  contained  a  stipulation  that,  in  case  of  breach 
or  non-performance  of  the  agreement  by  Auckland,  or  if  Auckland 
should  become  bankrupt  or  execute  a  general  assignment  of  his 
effects  for  the  benefit  of  his  creditors,  or  if  the  intended  erections 
and  buildings  should  be  abandoned  or  left  in  an  unfinished  state, 
it  should  be  lawful  for  Rhodes  to  take  possession  of  the  premises 

(1)  See  the  preceding  case. 
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MoBOAN  and  to  sell  the  agreement  with  all  benefit  and  advantage  thereof, 
Rhodes,  and  the  said  parcel  of  ground,  buildings,  erections,  and  materials, 
for  the  residue  of  the  term,  and  to  receive  the  purchase-money ; 
and  that,  after  executing  all  proper  conveyances  to  purchasers, 
he  should  pay  over  to  Auckland  the  overplus  (if  any)  of  the 
[  *436  ]  monies  produced  ♦by  such  sale,  after  retaining  thereout  his  neces- 
sary charges  and  expenses,  and  also  all  such  sums  of  money  and 
interest,  not  exceeding  in  the  whole  4002.,  as  should  be  then  due 
to  him  from  Auckland.  The  whole  of  the  conditions  and  stipula- 
tions already  stated  were  contained  in  a  printed  form  with  the 
blanks  filled  up,  being  the  form  adopted  with  respect  to  all  leases 
upon  the  Beauvoir  estate,  in  which  Bhodes  had  obtained  a  large 
interest.  But,  in  addition  to  the  printed  contract,  and  imme- 
diately preceding  the  signature  of  the  parties  and  the  attestation 
of  the  witnesses,  was  inserted  a  written  proviso,  whereby  Bhodes 
agreed  to  provide  the  bricks  for  building  the  six  messuages  at 
the  usual  prices,  and  to  give  credit  for  them  until  the  granting 
of  the  leases,  not  exceeding  three  years ;  and  further  to  grant  a 
lease  of  each  house  when  covered  in  and  certified  by  Auckland's 
surveyor  to  be  so,  upon  payment  of  the  money  due  upon  such 
house. 

In  the  month  of  October,  1822,  Auckland  sold  his  interest  in 
the  contract,  as  to  three  of  the  six  messuages,  to  the  plaintiff 
Mrs.  Morgan  for  600Z.,  and  an  improved  ground  rent,  and  204Z. 
of  the  purchase-money  were  immediately  paid.  In  May,  1823, 
Auckland  became  bankrupt ;  and  Bhodes  subsequently  purchased 
from  the  assignees  under  his  commission  all  Auckland's  interest 
in  the  premises  contracted  to  be  demised.  The  plaintiff,  by 
her  bill  (among  other  things),  prayed  that  Bhodes  might  be 
decreed  specifically  to  perform  his  agreement  with  Auckland,  by 
executing  to  her,  as  Auckland's  assignee,  a  lease  of  the  three 
houses. 

The  Vice-Chancellor  dismissed  the  bill  on  the  ground  of 
Auckland's  bankruptcy,  and  the  plaintiff  now  appealed  from  his 
Honour's  decision. 

[  437  ]  The  Solicitor-General  {Sir  C.  Pepys)  and  Mr,  Jacob  for  the 

plaintiff. 
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Mr.  Knight  and  Mr.  Ching  for  the  defendant. 

Upon  the  argument  of  the  appeal,  three  questions  were  raised 
at  the  Bar:  first,  whether,  upon  the  true  construction  of  the 
contract,  it  was  a  condition  precedent  before  the  tenant  had  a 
right  to  demand  a  lease,  that  the  whole  of  the  six  messuages 
should  be  completely  finished,  fit  for  habitation,  by  the  1st  of 
March,  1828,  or  whether,  the  effect  of  the  concluding  proviso  was 
not  to  dispense  with  that  condition  and  to  entitle  the  tenant,  at 
any  time  within  three  years,  to  leases  of  the  houses  separately, 
as  each  was  successively  covered  in  ;  secondly,  whether,  assuming 
the  latter  to  be  the  sound  construction,  the  contract  was  not, 
upon  general  principles,  wholly  determined  and  incapable  of 
being  enforced  for  the  benefit  of  a  person  who  claimed  as  assignee, 
by  reason  of  the  subsequent  bankruptcy  of  the  original  con- 
tracting party ;  and,  thirdly,  if  that  point  were  decided  in  the 
negative,  whether,  having  regard  to  the  peculiar  frame  of  this 
instrument,  the  clause  which  provided  for  the  event  of  the  tenant 
becoming  a  bankrupt  or  executing  a  general  assignment  of  his 
property  did  not,  under  the  circumstances,  operate  as  a  forfeiture 
of  the  contract,  and  release  the  landlord  from  his  obligation  to 
perform  it.  Upon  the  second  point  reliance  was  placed  by  the 
appellant  on  the  decision  of  this  Court  in  Crosbie  v.  Tooke{i). 
The  argument  of  both  parties  on  the  other  points  consisted 
entirely  of  observations  on  the  peculiar  form  and  wording  of  the 
memorandum  of  agreement,  and  on  the  scope  and  purpose  of  its 
several  provisions. 

The  Lord  Chancellor  [after  stating  the  case  and  the  material 
parts  of  the  agreement  delivered  the  following  judgment :] 

That  the  written  proviso  is  a  most  material  variation  of  the 
contract,  as  that  would  have  stood  upon  the  preceding  printed 
portion  of  the  instrument,  there  can  be  no  doubt.  For,  first,  it 
contemplates  a  granting  of  the  lease,  not  when  the  houses  are 
finished  or  before  the  1st  of  March,  1828,  which  is  twelve  months 
from  the  date,  but  at  any  time  within  three  years  from  that  date ; 
and,  next,  it  obliges  Rhodes  to  grant  the  leases  as  the  houses 

(1)  P.  342  above. 


MOBOAN 
V, 

Rhodes. 


March  27. 


[438] 
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MosoAK  are  roofed  in,  and  not  when  the  whole  six  are  finished.  The 
Rhodes,  proviso  not  only  puts  an  end  to  the  finishing  in  twelve  months 
as  a  condition  precedent  to  the  demise,  if  such  would  have  been 
the  sound  construction  upon  the  former  part  of  the  agreement, 
but  it  also  destroys  the  entirety  of  the  contract,  by  giving  Auckland 
a  right  to  have  his  lease  of  the  houses  severally,  as  they  were 
covered  in.  Now  the  evidence  in  the  cause  is  clear,  that  the 
three  houses,  for  which  a  lease  is  prayed  by  this  bill,  were  covered 
in  and  certified  to  be  so. 

The  Court  below  proceeded  chiefly,  indeed  almost  entirely,  on 
the  ground  that  the  bankruptcy  of  Auckland  had  determined  his 
right  to  the  lease.  The  case  of  Crosbie  v.  Tooke  removes  this 
ground;  and  of  the  point  in  that  decision  I  entertain  not  the 
least  doubt,  and  never  did. 

But  it  is  said  that  there  is  a  clause  of  forfeiture  in  this  agree- 
ment. It  is,  however,  not  such  a  clause  as,  if  inserted  in  the 
lease  to  be  granted,  would  have  worked  a  cesser  of  the  term.  On 
the  contrary  such  an  effect  is  carefully  avoided.  Rhodes  is  only, 
in  that  and  the  other  cases  provided  for,  to  enter  and  take  posses- 
sion, and  sell  and  dispose  of  the  agreement  and  all  benefit  thereof, 
[  •439  ]  and  *the  premises  for  the  term  agreed  to  be  demised,  subject  to 
the  rent,  and  to  receive  the  purchase-money  for  the  term  or 
agreement,  and  pay  over  the  residue  to  Auckland,  his  executors, 
administrators,  or  assigns,  after  deducting  the  expenses  incurred 
by  the  proceeding.  The  bankruptcy,  therefore,  far  from  extin- 
guishing the  term  or  right  to  have  a  term  demised,  keeps  alive 
the  former,  if  the  agreement  shall  have  been  executed,  and  the 
latter,  if  it  remains  still  in  Jieri.  It  is  needless  to  add  any  obser- 
vations upon  the  fact,  not  unimportant,  that  Bhodes,  by  the 
purchase  which  he  afterwards  made  from  the  assignees  under 
C.  Auckland's  commission,  is  now,  in  truth,  to  be  considered  as 
standing  in  the  shoes  of  Auckland  himself ;  and  that  he  allowed 
Mrs.  Morgan  to  lay  out  her  money  on  the  premises  after  the 
supposed  forfeiture,  whether  by  the  lapse  of  time  before  finishing 
the  houses,  or  by  the  bankruptcy. 

The  decree  of  his  Honour,  dismissing  the  bill,  must  therefore  be 

Reversed. 
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KING  V.  KING.  /»»»• 

April  18. 
(1  Myl.  &  Keen,  442—445.)  

Where  a  party  had  contracted  to  purchase,  and  had  been  eight  years  * 

in  possession  of  premises  to  which  the  vendor  was  unable  to  make  a  good  -i 

title,  and  refused  either  to  abandon  the  agreement  or  accept  such  title         '-        ^ 
as  the  vendor  could  give,  having  paid  no  part  of  the  purchase-money 
and  no  rent;  the  Court,  upon  a  bill  filed  by  the  vendor  for  relief, 
directed  the  agreement  to  be  delivered  up  to  be  cancelled,  and  the  rents 
and  profits  received  by  the  purchaser  to  be  accounted  for,  and  ordered     - 
the  purchaser  to  pay  the  costs  of  the  suit. 

The  plaintiff  considering  himself  to  be  entitled  to,  and  being 
in  possession  of  one  undivided  third  part  of  certain  premises,  to 
the  other  two  undivided  third  parts  of  which  the  defendants  were 
entitled,  on  the  30th  of  December,  1822,  entered  into  an  agreement 
in  writing  to  sell  his  undivided  third  part  to  the  defendants  for 
the  sum  of  1,620Z.,  to  be  paid  on  the  25th  of  March  then  next,  at 
which  time  the  defendants  were  to  be  let  into  possession.  The 
defendants  were  accordingly  let  into  possession  on  the  25th  of 
March,  1823,  and  on  that  day  an  abstract  of  the  plaintiff's  title 
was  delivered  to  them. 

To  the  title  of  the  plaintiff,  as  it  appeared  upon  this  abstract, 
objections  were  taken,  on  the  part  of  the  defendants,  which  the 
plaintiff  was  unable  to  remove,  and  negotiations  were  then 
entered  into  between  the  plaintiff  and  the  defendants  with  a  view 
to  arrange  the  terms  for  the  acceptance  by  the  latter  of  such  title 
as  the  plaintiff  was  able  to  make ;  but  these  negotiations  ultimately 
failed. 

On  the  15th  of  November,  1830,  the  defendants  continuing  in 
possession  of  the  premises  contracted  for,  and  having  neither 
paid  any  part  of  the  purchase-money,  nor  accounted  for  any  part 
of  the  rents  and  profits,  upon  the  plea  that  they  were  ready  to 
complete  their  purchase  when  the  plaintiff  could  give  them  a  good 
title,  the  plaintiff  served  the  defendants  with  a  written  notice, 
which,  after  reciting  the  agreement,  proceeded  as  follows :  ''I, 
John  Edward  King,  do  hereby  give  you  *and  each  of  you  notice  [  *443  ] 
that  I  hereby  require  you  to  abandon  the  said  agreement,  and  to 
deliver  the  same  up  to  me,  and  to  permit  me  to  enter  into 
possession  of  the  hereditaments  and  premises  in  the  said  agree- 
ment comprised,  and  to  account  to  me  for  the  rents  and  profits 
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Knro  of  the  said  hereditaments  and  premises  received  by  yon  and  each 
King.  of  you ;  I,  the  said  John  Edward  King,  being  ready  and  willing 
to  permit  you,  and  each  of  you,  to  abandon  the  said  agreement, 
and  to  receive  the  said  agreement  into  my  possession,  for  the 
purpose  of  the  same  being  cancelled ;  and  further  take  notice, 
unless  you  signify  to  me  within  fourteen  days  from  the  date  of 
this  notice  your  intention  as  to  abandoning  or  not  abandoning 
the  said  agreement,  that  I  shall  file  a  bill  against  you  in  his 
Majesty's  High  Court  of  Chancery,  to  compel  you  to  abandon  the 
said  agreement,  at  the  expiration  of  fourteen  days  from  the  date 
hereof." 

The  defendants  having  returned  no  answer  to  this  notice,  the 
plaintiff,  on  the  16th  of  December,  1830,  filed  the  present  bill, 
which  prayed  that  the  defendants  might  be  decreed  either  to 
deliver  up  the  agreement  to  be  cancelled,  or  to  accept  such  title 
as  the  plaintiff  was  able  to  make,  and  that  an  account  might  be 
directed  against  them  for  the  rents  and  profits  of  the  premises  in 
question  which  they  had  received  during  the  time  they  had  been 
in  possession. 

The  defendants,  by  their  answer,  admitted  the  facts  alleged  by 
the  bill ;  but  stated  that  they  could  not  set  forth,  whether  the 
plaintiff  could  or  could  not  make  a  good  title ;  and  that,  if  he 
.  could  make  a  good  title,  they  were  ready  to  perform  their  contract. 
f  444  ]  The  cause  was  heard  on  the  28th  of  January,  1832,  when,  the 

defendants  refusing  to  abandon  the  contract,  the  usual  reference 
was  made  to  the  Master  as  to  the  title. 

On  the  12th  of  March,  1833,  the  Master  made  his  report 
against  the  title,  and  upon  the  cause  coming  on  to  be  heard  on 
further  directions,  the  questions  made  were  first,  whether  the 
plaintiff  was  entitled  to  a  decree  that  the  contract  should  be 
delivered  up  to  be  cancelled ;  and,  secondly,  whether  the 
defendants  ought  not  to  pay  the  costs  of  the  suit. 

Mr.  Pemberton  and  Mr.  Richards,  for  the  plaintiff. 

Mr.  Barber,  for  the  defendants,  contended  that  the  Court 
had  no  jurisdiction  to  direct  an  agreement  to  be  delivered  up  to 
be  cancelled,  unless  fraud  or  misrepresentation  could  be  fixed 
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upon  the  party  against  whom  the  decree  was  made.  Here  the 
fraud  or  misrepresentation,  if  any,  was  on  the  part  of  the  plaintiff, 
who  had  entered  into  a  contract  which  he  was  either  unable  or 
unwilling  to  perform. 


King 
Kino. 


The  Master  of  the  Bolls: 

This  is  a  very  special  case.    The  defendants,  having  been  in 

receipt  of  the  rents  and  profits  of  the  premises  under  the  contract 

for  nearly  eight  years,  and  not  having  paid  one  shilling  of  the 

purchase-money,  refuse  either  to  abandon  the  contract  or  to  take 

such  title  as  the  plaintiff  can  make.     They  did  not  think  fit  to 

answer  the  proposal  made  to  them  by  the  plaintiff  to  that  effect 

in  November,  1880  ;  and  they  now  state  their  reason  to  be,  that 

they  were  at  that  time  ready  to  perform  their  contract,  provided 

the  plaintiff  would  make  to  them  a  *good  and  marketable  title, 

although  they  well  knew,  from  the  examination  of  the  abstract, 

and  the  negotiations  which  had  taken  place  between  them  on  the 

subject,  that  the  plaintiff  had  it  not  in  his  power  to  give  such 

title ;  thus  retaining  most  unjustly  from  the  plaintiff  the  possession 

of  the  estate  which  they  had  agreed  to  purchase,  and  the  price 

which  they  had  agreed  to  pay.     Against  this  injustice  the 

plaintiff  had  no  remedy  but  to  file  the  present  bill ;   and,  as  the 

Court  cannot  permit  the  defendants  to  make  so  inequitable  a  use 

of  the   contract,  the  agreement  must  be  delivered  up  to  be 

cancelled.     The  defendants  must  account  for  the  rents  and  profits 

of  the  premises  which  they  have  received  and  retained;  and, 

their  improper  conduct  having  made  this  suit  necessary,  they 

must 

Pay  the  costs. 


[  *^^5  1 


1833. 

April  18,  19, 
23. 


MILLIGAN  V.  MITCHELL. 

(1  MyL  &  Keen,  446—452.) 
[This  was  an  application  for  an  interlocutory  injunction  in  a        ^]^ 
cause  which  is  reported  on  the  hearing  in  8  Myl.  &  Cr.  72.    Brougham, 
The  report  of  this  application  is  reserved  to  be  dealt  with  when 
the  report  of  the  hearing  is  reached. — 0.  A.  S.] 
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1882.  BAINES  V.  OTTEY(l). 

June  7,  14. 

(1  Myl.  &  Keen,  46d— 470 ;  S.  C.  1  L.  J.  (N.  S.)  Ch.  210.) 

Leach  M  R*.  ^  testatrix  gave  real  and  personal  estate  to  trustees  in  trust  for  M.  K. 

P  ,  '  ■.  for  life,  with  remainder  as  she  should  appoint ;  and  in  default  of  appoint- 

ment, in  trust  to  convey  the  real  estate  to  such -person  or  persons  as  would 
be  the  heir-at-law  of  M.  K.,  and  to  transfer  and  assign  the  personal  estate 
to  or  amongst  such  person  or  persons  as  would  be  the  personal  repre- 
sentative of  M.  K.  M.  K.  appointed  only  a  part  of  the  personal  estate. 
The  next  of  kin,  and  not  the  executors,  were  held  to  be  entitled  to  the 
unappointed  part  of  the  personal  estate. 

Sarah  Johnson,  by  her  will,  dated  the  30th  day  of  October, 

1793,  gave,  devised,  and  bequeathed  all  and  every  her  messuages, 

lands,  tenements,  and  hereditaments,  of  what  nature,  kind,  or 

quality  soever,  situate  in  Speldhurst,  or  elsewhere  in  the  county 

of  Kent,  together  with  the  sum  of  5,0002.,  and  all  her  furniture 

in  the  house  there,  then  inhabited  by  Mrs.  Byng,  and  also  all  her 

furniture  in  the  house  then  inhabited   by'  Lady  Monson,  and 

which  last-mentioned  house  she  had  then  already  given  to,  or 

to  the  use  of,  her  niece  Dame  Mary  Knightley,  and  also  all  her 

diamonds,  jewels,  trinkets,  and  watches,  other  than  such  as  were 

thereinafter  bequeathed,  and  one  third  part  of  her  plate,  linen, 

and  china,  and  the  pictures  of  her  late  brother  the  Bishop  of 

Worcester  and  Lord  Mansfield,  and  any  other  of  her  pictures 

which  her  said  niece  the  said  Dame  Mary  Knightley  should 

choose  to  have,  to  George  Knight,  George  Brooks,  and  their  heirs, 

executors,  administrators,  and  assigns,  upon  trust  to  hold  to  them 

the  said  George  Knight  and  George  Brooks,  their  heirs,  executors, 

administrators,  and  assigns,  to  such  uses,  intents,  or  purposes,  as 

her  niece  the  said  Dame  Mary  Knightley  should,  by  any  deed  or 

by  her  last  will  and  testament  duly  executed,  notwithstanding 

her  then  present  or  any  future  coverture,  direct  or  appoint ;  and 

until  such  direction  or  appointment  should  be  made,  upon  trust 

to  permit  and  suffer  the  same  to  be  enjoyed,  or  the  rents  and 

profits  thereof  to  be  received,  by  the  said  Mary  Knightley  and 

her  assigns  for  her  own  sole  and  separate   use  and  benefit 

r  *466  ]      absolutely,  independent  of  *the  control,  debts,  engagements,  or 

interference  of  her  then  present  or  any  future  husband ;  and,  in 

(1)  Stockdale  v.  Nickohon  (1867)  L.  E.  4  Eq.  339;    36  L.  J.  Ch.  793; 
16  L.  T.  767. 
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default  of  such  direction  or  appointment,  she  ordered  and  directed  Baines 
that  the  said  George  Knight  and  George  Brooks,  and  the  survivor  ottey. 
of  them,  and  the  heirs,  executors,  and  administrators  of  such 
survivor  should,  immediately  after  the  decease  of  the  said  Mary 
Enightley,  convey  and  assign  the  whole  of  her  said  real  estates, 
or  such  part  thereof  respecting  which  no  such  direction  or 
appointment  should  have  been  made,  to  such  person  or  persons 
as  would  be  the  heir-at-law  of  the  real  estates  of  the  said  Mary 
Knightley,  and  transfer  and  assign  the  whole  of  the  said  5,0002., 
and  other  the  personal  estate  so  bequeathed  to  them  in  trust  as 
aforesaid,  or  such  part  thereof  respecting  which  no  such  direction 
or  appointment  should  have  been  made,  to  or  amongst  such 
person  or  persons  as  would  be  the  personal  representative  of  the 
said  Mary  Knightley. 

The  testatrix  died  in  the  year  1795,  without  having  altered  or 
revoked  her  will.  The  sum  .of  5,000i.,  mentioned  in  the  will,  was 
invested  in  the  purchase  of  5,8052.  4  per  cent.,  afterwards 
converted  into  3^  per  cent..  Bank  Annuities ;  and  the  dividends 
were  received  by  Lady  Knightley  during  her  life. 

Lady  Knightley  died  in  September,  1880,  having  made  a  will, 
whereby  she  gave  several  pecuniary  legacies ;  and,  as  to  all  the 
rest  and  residue  of  her  goods,  chattels,  rights,  credits,  monies, 
securities  for  money,  personal  estate  and  effects  whatsoever  and 
wheresoever,  she  gave  and  bequeathed  one  moiety,  or  half  part 
thereof,  to  her  nephew  James  Johnson  Baines  of  Burwell ;  and 
she  gave  and  bequeathed  the  other  moiety  thereof  to  and  amongst 
all  and  every  the  children  of  her  late  nephew  James  Johnson 
Baines  of  Cainham,  to  be  equally  divided  *among  them  share  and  [  *^<>7  ] 
share  alike.  The  testatrix  appointed  the  defendants,  Philip  Ottey 
and  Charles  Warren,  executors  thereof,  by  whom  her  will  was 
duly  proved. 

Lady  Knightley  did  not,  in  her  will,  notice  the  5,805Z.  8 J  per 
cent.  Bank  Annuities,  nor  the  power  of  appointment  given  to  her 
by  the  will  of  Sarah  Johnson  ;  but  by  a  deed,  dated  the  1st  of 
February,  1811,  she  had,  by  virtue  of  the  power  vested  in  her  by 
the  will  of  Sarah  Johnson,  charged  the  sum  of  5,8052.  stock  with 
the  payment  of  8782.  Is.  3c2.  and  lawful  interest  thereon  to  George 
Brooks,  and  such  sum  with  interest  remained  unpaid  at  her  death. 

R.R. — ^VOL.  XXXVI.  23 
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Baines  The  present  bUl  was  filed  by  the  next  of  kin  of  Lady  Knightley 

Ottet.  against  the  executors  of  her  will,  and  against  the  trustees  in 
whose  names  the  sum  of  stock  was  then  standing  ;  and  the  bill 
prayed  that  it  might  be  declared  that  the  sum  of  stock,  subject  to 
the  appointment  in  favour  of  George  Brooks,  might  be  declared 
to  belong  to  the  plaintiffs. 

The  defendants,  the  executors,  submitted  by  their  answer  that 
the  sum  of  5,8052.  stock  was  disposed  of  by  the  will  of  Lady 
Enightley  as  part  of  her  general  personal  estate  ;  and  that,  if  not 
disposed  of,  such  sum  belonged  to  them  under  the  will  of  Sarah 
Johnson,  as  the  personal  representatives  of  Lady  Knightley. 

Mr.  Bickersteth  and  Mr.  Hayter,  for  the  plaintiffs,  cited  and 
commented  upon  the  following  cases :  Bridge  v.  Abbott  (i),  Lang  v. 
[  *468  ]       BlackaU  (2),  Jennings  v.  Gallimore  (3),  ^Sanders  v.  Franks  (4),  Price 
V.  Strange  {5),  Saberton  v.  Skeehifi)^  [and  other  cases.] 

Mr.  Pemberton  and  Mr.  J.  Parker,  for  the  executors  of  Lady 
Knightley,  insisted  that  the  words  **  personal  representatives  " 
must  be  understood  in  the  ordinary  sense  of  executors  and 
administrators,  unless  controlled  by  the  context  of  the  will,  and 
there  was  nothing  in  the  will  to  control  the  ordinary  meaning  of 
those  words.     *     *     ♦ 

[  469  ]  Mr.  Teed,  for  the  trustees. 

Mr.  Bickersteth,  in  reply. 

Ju»e}4.      The  Master  of  the  Bolls: 

The  case  of  Saberton  v.  Skeels  was  decided  on  the  ground  that 
the  words  "personal  representatives"  were  to  be  considered  as 
words  of  limitation,  and  synonymous  with  executors  and  adminis- 
trators, and  that  the  wife  took,  therefore,,  an  absolute  interest. 
In  this  case  I  am  of  opinion,  that,  by  the  words  **  personal 
representatives,"  the  testatrix  intended  the  next  of  kin  of  Lady 
Knightley.     With  respect  to  the  real  estate  devised  in  the  same 

(1)  3  Br.  C.  C.  224.  (4)  17  R.  R.  202  (2  Madd.  147). 

(2)  4  R.  R.  73  (3  Ves.  486).         (5)  22  R.  R.  266  (6  Madd.  159). 

(3)  3  R.  R.  77  (3  Ves.  146).        (6)  32  R.  R.  284  (1  Russ.  &M.  587). 
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clause,  she  has  expressed  her  intention  that  the  person  should 
take,  who  would  have  succeeded  to  it,  if  it  had  been  real  estate  of 
Lady  Knightley,  and  not  disposed  of  *by  her,  and  it  is  to  be 
inferred  that  she  had  a  like  intention  with  respect  to  the 
personal  estate  :  the  next  of  kin  of  Lady  Knightley  are,  therefore, 
entitled  to  it.  It  has  been  properly  observed,  that  the  words  ''to 
or  amongst  such  person  or  persons  as  would  be  the  personal 
representatives  of  Lady  Knightley"  are  not  applicable  to 
executors  or  administrators. 


Baikes 

r. 
Ottey. 

[  •470  ] 


GUTTEKIDGE  v.  STILWELL  (1). 

(1  Myl.  &  Keen,  486—487.) 

Where  there  was  a  fund  in  Court  standing  to  the  separate  account  of  a 
married  woman,  whose  husband  survived  her,  and  died  before  adminis- 
tering to  her  estate,  the  fund  was  ordered  to  be  paid  to  the  wife*s  legal 
personal  representative,  although  such  representative  had  not  also  obtained 
administration  to  the  husband*s  estate. 

In  this  cause  a  sum  of  155Z.  had  been  carried  to  the  separate 
account  of  a  married  woman  of  the  name  of  Wyatt.  Mrs.  Wyatt 
died  in  the  lifetime  of  her  husband,  who  himself  died  before 
administering  to  his  wife's  estate :  and  a  petition  was  then 
presented  by  their  son,  who  had  obtained  letters  of  administra- 
tion of  his  mother's  estate  only,  praying  that  the  sum  of  money 
standing  to  her  separate  account  might  be  ordered  to  be  paid 
to  him. 

The  Master  op  the  Bolls  refused  the  application,  on  the 
ground  that  the  petitioner,  in  order  to  complete  his  title  to  the 
sum  in  question,  ought  to  have  taken  out  administration  to 
the  estate  of  the  husband  as  well  as  to  that  of  the  wife.  The 
application  was  now  renewed  before  the  Lord  Chancellor. 

Mr.  Barber^  in  support  of  the  petition,  submitted  that  in  a 
case  of  this  kind  the  expense  of  a  second  administration  was 
unnecessary,  at  least  for  the  purposes  of  the  present  application. 
The  money,  not  having  been  reduced  into  possession  by  the 
huBband   at  his  death,  continued  to  form  part  of  the  wife's 

(1)  Questioned,  Partington  v.  AU,-Gm,  (1869)  L.  R.  4  H.  L.  100. 

23—2 


1833. 
May  24,  31. 

Lord 

Bbougham, 

L.C. 

[486] 
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GuTTEBiDOB  estate,  and  the  petitioner,  in  the  character  of  her  personal 
Stilwbll.  representative,  was  now  entitled  to  receive  it,  taking  it  of  course 
subject  to  every  equitable  demand  upon  it,  and  being  liable  to 
account  for  its  due  administration.  All  that  this  Court  had  to 
look  to  was  that  the  payment  was  made  to  the  proper  legal 
hand;  leaving  it  to  parties,  who  might  have  claims  upon  the 
fund,  to  assert  their  rights  in  the  regular  way  by  action  or  suit, 
r  *487  ]  in  the  event  (which,  *where  no  such  case  was  formally  brought 
to  its  notice,  the  Court  would  never  presume),  of  the  legal 
representative  attempting  to  defeat  or  disappoint  those  rights. 
The  principle  on  which  this  application  was  refused,  if  followed 
out  to  its  consequences,  would  involve  the  Court  in  the  necessity, 
at  once  inconvenient  and  dangerous,  of  incidentally  adminis- 
tering the  assets  of  a  great  number  of  deceased  persons  in  one 
and  the  same  suit,  wherever  any  portion  of  the  estates  of  such 
persons  happened  to  have  found  its  way  into  Court. 

May  81.  The  LoRD  CHANCELLOR  took  time  to  consider  the  point ;  and 

finally,  several  days  afterwards,  made  the  order  as  prayed  by 
the  petition,  observing  that  he  came  to  this  determination  after 
consulting  the  learned  Judges  in  the  Ecclesiastical  Courts,  and 
that  he  considered  it  impossible  for  the  Court  to  look  beyond 
the  admitted  legal  personal  representative. 


1838.  DOUGLAS  V.  KUSSELL. 

May  7,  8,  22. 

(1  Myl.  &  Keen,  488.) 

r  488  1 

An  assignment  of  future  freight  by  the  owners  of  a  ship  is  good. 

AfiBrmed  on  appeal. 

[See  the  report  of  this  case  in  the  Court  below  taken  from 
4  Simons,  524 ;  88  E.  R.  185.] 
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LOUCH  V.  PETEKS. 

(1  Myl.  &  Keen,  489-499;  8.  0.  3  L.  J.  (N.  S.)  Ch.  167.) 

A  testatrix  gave  to  L.  for  his  life  an  annuity  or  clear  yearly  sum  of 
500^.,  to  be  paid  and  payable  half  yearly,  out  of  real  estate,  clear  of  all 
taxes  and  outgoings.  The  annuitant  takes  it  clear  of  the  legacy  duty  (1). 

The  testatrix,  Elizabeth  Eason,  by  her  will  gave  and  devised 
to  the  plaintiff,  daring  his  natural  life,  one  annuity  or  clear 
yearly  sum  of  5001.  to  be  paid  and  payable  to  him  by  and  out 
of  the  farm  called  Bridge  Farm,  and  the  tenements  and  lands 
at  Little  Lopen  and  Drayton,  and  the  other  tenements,  lands, 
tithes,  and  hereditaments  in  the  parish  of  South  Fetherton, 
which  were  devised  by  her  brother's  will ;  and  she  directed  that 
the  said  annuity  should  be  paid  half  yearly,  clear  of  all  taxes 
and  outgoings;  the  first  payment  thereof  to  be  made  in  six 
calendar  months  next  after  her  decease,  and  that  the  plaintiff 
should  have  the  same  remedies  for  recovery  of  the  said  annuity 
from  time  to  time  by  distress  on  the  premises  charged  therewith, 
and  by  impounding  and  sale,  as  in  case  of  rent  in  arrear  are 
provided  by  law. 

One  of  the  questions  in  the  cause  was,  whether  the  annuity 
thus  given  to  the  plaintiff  was  to  be  paid  to  him  free  of  legacy 
duty. 

The  defendant  was,  under  the  will  of  the  testatrix,  executor, 
residuary  legatee,  and  devisee  for  life  of  the  estate  charged 
with  the  annuity.  The  legacy  duty  charged  on  the  annuity  in 
question  amounted  to  568{.  As.  payable  in  four  yearly  instal- 
ments, two  of  which  instalments  had  been  paid  by  the  defendant 
at  the  date  of  the  answer,  and  a  sufScient  sum  was  afterwards 
paid  by  him  into  Court  to  satisfy  the  plaintiff's  claims,  if 
established,  as  well  in  respect  of  exoneration  from  legacy  duty 
as  in  respect  of  other  matters  pending  in  the  cause. 

Mr.  Bickersteth  and  Mr.  Jacoby  for  the  plaintiff. 

Mr.  Pemberton  and  Mr.  Barber ,  contra. 

For  the  plaintiff  it  was  argued,  that  the  words  ''clear  of 
all  taxes  and  outgoings"  manifested  the  intention  of  the  testatrix 

(1)  See  ante,  p.  244. 


1833. 
April  18. 
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Lough       to  exonerate  the  annuity  as  well  from  legacy  duty  as  from  all 
Petbbs.      other  charges ;  and  that  this  construction  was  supported  by  all 

the  authorities:  Barksdale  v.  OHliat{i)y  Smith  v.  Anderson (2) ^ 

Courtoy  v.  Vincent  (3),  &c. 

On  the  other  side  it  was  insisted,  that  the  legacy  duty  was 
a  charge  upon  the  legatee  or  annuitant,  and  that  where  such 
expressions  as  those  used  by  the  testatrix  could  be  referred  to 
taxes  or  outgoings  properly  applicable  to  the  subject-matter  of 
the  gift,  the  legatee  or  annuitant  remained  liable  to  the  legacy 
duty.     *     ♦     ♦ 

[  491  ]        The  Master  op  the  Eolls  : 

The  amount  of  the  legacy  duty  is  said  to  be  about  5602.,  of 
which  sum  the  fourth  is  payable  in  each  of  the  first  four  years, 
and  if  this  duty  is  to  be  paid  by  the  annuitant,  he  would  in  each 
of  these  years  receive  from  this  gift  not  the  clear  yearly  sum  of 
500Z.,  but  only  8602.  a  year.  The  intention  of  the  testatrix  is 
too  plainly  expressed  to  admit  of  this  construction.  An  annuity 
issuing  out  of  real  estate  is  by  law  subject  to  a  proportion  of 
the  land  tax,  and  it  is  argued  that  the  intention  of  the  testatrix 
will  be  satisfied  by  the  payment  of  the  annuity  clear  of  land  tax. 
I  cannot  think  that  the  testatrix,  in  directing  the  annuity  to  be 
paid  clear  of  all  taxes  and  outgoings,  had  in  view  this  proportion 
of  the  land  tax.  She  meant  to  provide  a  clear  annual  sum  of 
5002.  free  from  all  deductions  whatsoever. 

The  defendant  appealed  from  this  decision. 

1884.  The  Solicitor-General  (Sir  C.  Pepys)  and  Mr,  Barber^  for 

-^[L-  *      the  appellant,  [in  addition  to  the  cases  cited  below,  referred  to 
Brewster  v.  Kitchin  (4)  and  Noel  v.  Lord  Henley  {^).] 

Mr.  Rolfe  and  Mr.  Jacob,  contra.     *     ♦     * 

[  495  ]  The  Solicitor 'General,  in  reply. 

May  2.  The  LoRD  CHANCELLOR  (after  stating  the  case)    [affirmed  the 

(1)  18  R.  R.  139  (1  Swanst.  562).  (4)  1  Ld.  Ray.  317. 

(2)  28  R.  R.  122  (4  Ruse.  352).  (5)  26  R.  R.  660  (7  Price,  241  ;  12 

(3)  24  R.  R.  94  (T.  &  R.  433).  Price,  213). 
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decree  of  the  Mabteb  of  the  Bolls  with  costs,  saying  that  he       Louoh 
had  no  doubt  at  all  on  the  question.  Pbtbbs. 

In  the  course  of  his  judgment,  referring  to  Smithy.  AndersonO), 
he  said :]  But  I  must  observe  that,  on  this  case  of  Smith  v.  [  499  ] 
Anderson,  agreeing  entirely  in  the  decision,  I  cannot  go  along 
with  the  commentary  of  the  learned  Judge  upon  Lord  Eldon's 
judgment  in  BarksdaU  v.  Oilliat;  for  you  will  in  vain  search 
through  the  case  as  reported  in  1  Swanston  (and  it  is  to  this 
book  that  his  Honour  refers)  to  find  a  word  pointing  towards 
the  proposition  that  the  words  "without  deduction"  would 
not  clear  a  legacy  from  the  duty,  if  there  were,  from  the  nature 
of  the  property  on  which  it  was  charged,  other  outgoings  that 
might  be  intended.     *     *    ♦ 


BENBOW  V.  T0WN8END.  isss. 

(1  Myl.  &  Keen,  506—510 ;  S.  C.  2  L.  J.  Ch.  (N.  S.)  215.)  ^^JkUys]^' 

Where  A.  took  a  mortgage  in  the  name  of  B.,  declaring  that  the 
principal  sum  should  be  for  the  benefit  of  B.,  and  received  the  interest    .  "        m^r 
during  his  life,  this  being  personal  estate  is  not  within  the  clause  in  the  »     •   • 

Statute  of  Frauds  relating  to  resulting  trusts,  or  the  doctrine  of  resulting         *-        -I 
trusts  under  that  statute ;  but  the  property  after  the  death  of  A.  will 
belong  to  B.  by  force  of  the  parol  declaration. 

A  resulting  trust  arising  upon  a  purchase  in  the  name  of  another 
may  be  rebutted  as  to  part  of  the  interest  purchased  by  a  parol  declaration 
of  ^e  real  purchaser  in  favour  of  the  nominal  purchaser. 

The  testator,  William  Townsend,  on  the  14th  of  April,  1881, 
lent  a  sum  of  2,0002.  to  the  trustees  of  Tottenham  Court 
Chapel,  and  by  a  deed  of  covenant  of  that  date  the  trustees 
covenanted  to  surrender  the  chapel,  which  was  copyhold  held 
of  the  lord  of  the  manor  of  Tottenham,  to  the  use  of  Job 
Townsend,  the  brother  of  the  testator,  and  his  heirs,  (Job 
Townsend  being  therein  stated  to  have  advanced  the  2,0002.) 
subject  to  the  usual  proviso  for  redemption;  and  at  a  special 
court  baron  held  on  the  same  day,  the  chapel  was  accordingly 
surrendered  to  the  use  of  the  said  Job  Townsend  and  his  heirs. 

The  testator  did  not,  at  the  time  of  advancing  the  loan,  or 
at  any  time  afterwards,  communicate  the  transaction  to  Job 

(1)    28  R.  R.  122. 
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Bknbow  Townsend.  He  made  an  entry  in  his  ledger  in  these  words: 
TowNSBND,  "  Tottenham  Court  Chapel.  Lent  on  mortgage  at  5  per  cent., 
April  14th,  1831,  2,000Z." 

At  the  time  of  the  loan,  the  testator  gave  directions  to  the 
trustee  who  treated  with  him  for  it,  that  the  security  should  be 
made  in  the  name  of  his  brother  Job  Townsend,  as  he  intended 
the  mortgage  to  be  for  his  benefit,  and  that  it  would  then  be  his. 
The  same  trustee,  in  November,  1881,  paid  the  testator  501.  for 
half  a  year's  interest  on  the  2,0002.,  which  became  due  in  the 
October  preceding,  and  the  testator  then  said  he  should  receive 
[  •607  ]  the  interest,  but  that  the  principal  money  was  *to  be  his  brother 
Job's,  and  he  made  another  entry  in  his  ledger  as  follows: 
"  Received  from  Mr.  Prior,  interest  to  14th  of  October,  50Z." 

The  testator  afterwards  received  two  further  sums  of  502.  each 
for  the  subsequent  interest,  which  became  due  in  his  lifetime. 

He  died  on  the  10th  of  March,  1888,  having  made  a  will  and 
codicil,  in  which  there  was  no  mention  of  the  mortgage. 

The  bill  was  filed  against  Job  Townsend  by  the  executor  and 
residuary  legatees  under  the  will  of  Wm.  Townsend,  and  the 
question  in  the  cause  was,  whether,  under  the  circumstances. 
Job  Townsend  was  entitled  to  the  principal  sum  of  2,000i.,  and 
all  interest  thereon  which  accrued  due  after  the  testator's  death, 
or  whether  the  2,000Z.  belonged  to  the  estate  of  the  testator. 

Mr.  Pemberton  and  Mr.  Ching,  for  the  plaintiffs : 

[  ♦508  ]  *     *    As  the  money  advanced  to  the  trustees  of  the  chapel 

was  the  money  of  the  testator,  there  was  a  resulting  trust  for 
his  benefit ;  and  though  that  presumption  may  undoubtedly  be 
repelled  by  parol  evidence,  it  must  be  such  parol  evidence  as 
will  support,  and  be  consistent  with  the  legal  title.  If  evidence 
inconsistent  with  the  legal  effect  of  the  deed  were  admissible  for 
the  purpose  of  repelling  the  presumption  of  a  resulting  trust,  an 
estate  in  land  might  be  created  by  parol.  The  effect  of  the 
exception  in  the  Statute  of  Frauds,  in  respect  of  trusts  resulting 
by  implication  of  law,  is,  in  the  present  case,  to  give  the 
absolute  interest  in  the  principal  and  interest  of  this  sum  of 
2,000Z.,  not  to  the  defendant  in  whose  name  the  security  was 
taken,  but  to  the  individual  by  whom  the  money  was  advanced. 
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Parol  evidence  to  repel  this  implication  must  shew  that  the      Bekbow 
equitable  corresponded  with  the  legal  title ;  here  the  equitable     Towksend. 
title,  which  the  parol  evidence  is  adduced  to  support,  is  not  com- 
mensurate with  the  legal  title,  and  is  consequently  inconsistent 
with  the  written  instrument.     *     ♦     ♦ 

Mr.  Bickersteth  and  Mr.  Parker,  for  the  defendant :  [  509  ] 

The  inference  from  the  legal  instrument,  prima  facie,  is,  that 
Job  Townsend  was  the  person  who  lent  the  money  to  the  trustees 
of  the  chapel ;  but  if  that  inference  be  rebutted  by  extrinsic 
evidence,  shewing  that  the  money  was  William  Townsend's,  it 
would  surely  be  most  unjust  to  stop  there,  and  refuse  to  let  in 
further  parol  evidence  to  shew  that  William  intended  his  brother 
to  have  the  benefit  of  it.  *  *  It  was  perfectly  competent  to 
William  Townsend  to  reserve  a  portion  of  the  equitable  interest 
in  the  mortgage  to  himself,  giving  the  remainder  of  it,  as  well  as 
the  legal  title,  to  his  brother  :  Maddison  v.  Andrew  (i).     *     *     * 

Mr,  Pemberton,  in  reply. 

The  Masteb  op  the  Rolls  :  July  8. 

In  the  case  of  Lloyd  v.  SpiU€t(2),  and  also  in  the  case  of  Lane  [  510  ] 
V.  Dighton(s),  it  is  expressly  decided  that  a  resulting  trust  may  be 
rebutted  as  to  part  of  the  land  comprised  in  a  deed,  and  prevail 
as  to  the  remainder  ;  and  if  it  can  be  rebutted  as  to  part  of  the 
land,  there  can  be  no  reason  why  it  may  not  equally  be  rebutted 
as  to  part  of  the  interest  in  the  land.  But  in  this  case,  the 
trust  being  of  personal  estate,  the  case  is  not  within  the  Statute 
of  Frauds,  or  the  doctrine  of  resulting  trusts  under  that  statute ; 
but  the  property  will  belong  to  the  brother  after  the  testator's 
death,  by  force  of  the  testator's  declaration  that  the  2,0001. 
should,  after  his  own  death,  be  the  property  of  his  brother  Job. 

(1)  1  Ves.  sen.  58.  (3)  Amb.  409. 

(2)  2  Atk.  148. 
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[•512] 


CEABB  V.  CRABB. 

(1  Myl.  &  Keen,  511—519 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  181.) 

A  father  transferred  a  sum  of  stock  from  his  own  name  into  the  joint 
names  of  his  son  and  of  a  person  whom  both  father  and  son  employed  as 
their  banker  to  receive  their  dividends ;  and  he  told  the  bknker  to  carry 
the  dividends  of  the  sum  so  transferred,  as  the  same  were  reoeiyed,  to 
the  son's  account.  Under  this  direction  the  dividends  were  enjoyed  by 
the  son  as  long  as  the  father  lived :  Held,  on  the  father's  death,  first, 
that  the  son  was  entitled  to  the  stock  absolutely ;  secondly,  that  a  codicil 
to  the  father's  will,  executed  two  years  after  the  transfer,  could  not  be 
read  to  qualify  or  explain  the  effect  of  the  transaction ;  and,  thirdly,  that 
the  language  of  that  codicil,  with  respect  to  the  stock,  was  too  vague  and 
obscure  to  put  the  son  to  his  election  between  the  stock  transferred,  and 
the  benefits  given  him  by  the  will. 

James  Crabb,  by  his  will,  made  in  the  year  1802,  bequeathed 
his  property,  which  was  considerable,  to  his  son,  the  plaintiff, 
James  George  Grabb,  and  his  three  daughters,  in  manner  therein 
mentioned.  In  the  month  of  February,  1824,  he  transferred  the 
sum  of  10,000i.  3  per  cent.  Consols,  which  formed  part  of  a 
larger  sum  of  like  stock  then  standing  in  his  own  name,  into  the 
joint  names  of  James  George  Grabb  and  of  D.  B.  Remington, 
one  of  the  partners  in  the  banking  house  of  Bemington, 
Stephenson,  &  Go.,  who  then  were,  and  from  thence  till  the 
testator's  death,  continued  to  be,  the  bankers  as  well  of  the 
testator  as  of  James  George  Grabb  his  son.  In  the  month 
of  July  in  the  same  year,  the  testator  had  an  interview  with 
Mr.  Bemington,  and  verbally  directed  that  the  half-yearly 
dividends  upon  the  said  10,000Z.,  which  dividends  had  been 
then  recently  received  and  carried  to  the  credit  of  his  (the 
testator's)  account  with  Messrs.  Bemington  &  Go.,  should  be 
transferred  to  the  account  of  his  son  James  George  Grabb,  and 
that  the  future  dividends,  as  they  accrued  due,  should  be,  in 
like  manner,  placed  to  the  credit  of  the  same  account.  This 
was  accordingly  done ;  and,  under  the  authority  of  the  verbal 
direction,  the  dividends  were  regularly  received  and  enjoyed  by 
James  George  Grabb  as  his  own  during  the  whole  of  his  father's 
life :  but  no  further  intimation  of  his  purpose  *in  transferring 
the  stock  was  ever  made  by  Mr.  Grabb  the  father,  and  no 
declaration  of  trust  of  the  stock  itself  was  ever  executed.  On 
the  19th  of  July,  1826,  the  testator  executed  two  codicils  to 
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his  will ;  by  the  first  of  which,  after  giving  certain  pecuniary  Cbabb 
legacies  to  his  daughters,  he  bequeathed  the  residue  of  his  crabb. 
fortune  to  his  son  James  George  Crabb  for  his  life,  with 
remainder  to  his  children  as  therein  mentioned ;  and  he 
appointed  his  son  James  George  Crabb,  D.  B.  Remington,  and 
two  other  persons,  his  executors.  The  second  codicil  began  in 
these  words,  "  I  have  appointed  James  George  Crabb,  D.  R. 
Remington,  &c.  my  executors  to  my  last  will,  in  a  codicil  made 
this  day,  viz.  that  I  have  made  in  8  per  cent.  Consols  an  account 
in  the  name  of  the  said  James  George  Crabb  and  D.  R.  Remington, 
that  is,  for  10,000Z.  Consols  ;  I  also  desire  that  my  executors  sell 
my  East  India  as  well  as  my  Bank  stock,  to  be  placed  in  the 
Consols  for  and  on  account  of  my  son  James  George  Crabb  and 
family,"  &c. 

At  the  time  when  these  codicils  were  executed,  the  plaintiff, 
James  George  Crabb,  was  a  widower  upwards  of  forty  years 
of  age.  The  testator  died  in  the  year  1828.  At  the  hearing 
of  the  cause  on  further  directions,  the  Master  of  the  Rolls, 
among  other  things,  determined  that  the  10,0002.  8  per  cent. 
Consols  transferred  into  the  joint  names  of  the  plaintiff  and 
D.  R.  Remington  passed  under  the  second  codicil  along  with 
the  East  India  and  Bank  stock,  and  an  appeal  was  now  brought 
from  that  decision. 

The  principal  questions  argued  on  the  appeal  were,  first, 
whether  the  transfer  of  the  10,0002.  stock  into  the  joint  names 
of  the  plaintiff  and  Remington,  coupled  with  the  direction  to 
the  latter  to  place  the  accruing  dividends  to  the  credit  of  the 
plaintiff,  operated  as  an  advancement  *to  the  testator's  son  ;  [  *5i3  ] 
and,  secondly,  if  it  did,  whether  the  second  codicil  amounted  to 
a  disposition  of  the  stock,  so  as  to  raise  a  case  of  election  against 
the  son. 

The  SoUcitor-Oeneralf  Mr.  Wray^  and  Mr.  0.  And^rdon,  in 
support  of  the  appeal,  contended,  that  the  effect  of  the 
transfer  in  February,  1824,  was  to  convey  to  the  plaintiff  an 
absolute  and  immediate  interest  in  the  stock:  *  *  Murless 
V.  Franklinii).     *    *    The  addition  of  the  banker's  name  as  a 

(1)  18  R.  R.  3  (1  Swanst.  13). 
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Grabb       trustee  was  probably  made  with  a  view  to  enable  him  to  receive 

Crabb.       ^^6  dividends,  and  possibly  also  to  operate  as  some  check  against 

the  plaintiff's  precipitately  or  improvidently  disposing  of  the  fund. 

It    might,   perhaps,   be   urged,   that    the   insertion    of    Mr. 

[  'BH  ]      Remington's  name  in  the  Bank  books,  jointly  with  that  of  *the 

plaintiff,  rendered  the  former  a  trustee  for  Mr.  Grabb  the  elder. 

*     *     Lamplugh  v,  Lampltigh{i) ,  was  a  distinct  authority  to  shew, 

that  in  a  conveyance  without  valuable  consideration  by  a  father  to 

his  son,  the  addition  of  a  stranger's  name  to  that  of  the  son  did 

not  deprive  the  transaction  of  its  character  as  advancement, 

or  operate  as  a  reservation  of   any  right  of  property  in  the 

father.     *     *     * 


[516] 


Mr.  Knight  and  Mr,  Kindersley,  for  the  respondents : 

*  *  Mr.  Remington's  conduct  in  at  first  carrying  the 
dividends  to  the  credit  of  the  testator's  account  plainly  shewed 
how  he  understood  the  matter ;  and  the  subsequent  direction 
given  by  Mr.  Crabb  the  elder  to  place  them  in  future  to  the 
credit  of  his  son  amounted  to  no  more  than  an  authority  or 
piandate  under  which,  till  his  father  should  recall  it,  the  plaintiff 
became  entitled  to  receive  and  enjoy  the  profits  of  the  stock. 
The  plaintiff's  interest  in  the  dividends,  therefore,  was  a  mere 
interest  at  will,  being  entirely  dependent  on  the  pleasure  of  his 
father,  who  might  at  any  moment  defeat  it  by  signifying  his 
wishes  to  that  effect.  If  the  son  had  died  in  the  lifetime 
of  Mr.  Remington,  could  it  then  have  been  contended  that  the 
representatives  of  the  son  might  claim  the  capital  of  the 
fund?  *  *  ♦ 
^       -  The  notion  that  the  plaintiff  and  Mr.  Remington  were  joint 

tenants  holding  in  different  characters,  the  one  as  beneficial 
owner,  and  the  other  merely  as  trustee,  was  contrary  to  principle 
and  probability,  and  was  quite  unsupported  by  authority  :  Stile- 
man  V.  A8hdown{2),  *  *  Lamplugh  v.  Lamplugh  was  very 
different  in  its  circumstances.  The  conveyance  was  there  made 
to  a  nephew  jointly  with  the  infant  son ;  and  great  stress  was 
laid  by  the  Lord  Chancellor  on  the  fact  of  that  son  being  a  minor, 

(1)  IP.  Wms.  111.  (2)  2  Atk.  477. 
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and  therefore  unfit  to  be  a  trustee ;  his  Lordship  holding  that 
the  protection  which  the  infant  might  derive  from  having 
another  person  associated  with  him  in  the  legal  ownership 
of  the  estate,  was  a  probable  and  prudential  reason  why  the 
conveyance  was  made  in  so  singular  a  form.     *     ♦     ♦ 


Crabb 

r. 
Crabb. 


The  Lord  Chancellor:  March 27. 

With  respect  to  the  sum  of  10,000Z.  Consols,  transferred  by  [  sir  ] 
the  testator  into  the  names  of  the  plaintiff,  James  George  Crabb, 
his  son,  and  D.  B.  Bemington,  two  questions  are  raised ;  first, 
was  the  transfer  a  gift  or  advancement  to  his  son ;  and,  secondly, 
if  it  was,  has  the  donor  so  dealt  with  the  subject-matter  of  it  by 
his  will  as  to  raise  a  case  of  election  ? 

Without  departing  from  the  authorities,  it  is  impossible  to 
doubt  that  the  transfer  was  a  gift  or  advancement  to  the  plaintiff. 
It  is  true  that  in  Stileman  v.  Ashdownii),  Lord  Hardwicke  appears 
to  complain  of  the  Court  having  gone  too  far  in  supporting 
advancement.  But  he  determines  nothing  against  the  doctrines 
established,  and  indeed  he  professes  to  be  bound  by  the  rule  ; 
and  in  Taylor  v.  Taylor  (2)^  decided  a  few  years  before,  where 
a  father  had  purchased  land  in  his  son's  name,  and  taken 
possession  himself,  and  continued  to  hold  it  and  receive  the 
rents  and  profits  till  his  death,  his  Lordship  decreed  that  the 
purchase  was  a  trust  for  the  son.  In  Chajnnan  v.  Gibson  (3), 
Lord  AiiVAMLET  comments  on  this  case  of  Taylor  v.  Taylor, 
respecting  which  he  had  consulted  the  Begistrar's  book.  In 
Finch  V.  Finch  (4),  where  much  consideration  was  given  to  the 
question,  no  traces  can  be  discovered  of  any  disposition  in  the 
Court  to  break  in  upon  the  principle;  and  Lord  Chief  Baron 
♦Eyre,  in  a  case  cited  by  Mr.Watkin8{5),  seems  to  doubt  if  it  [  '518] 
had  been  extended  far  enough.  If,  however,  a  purchase  by  the 
father,  in  the  joint  names  of  father  and  son,  with  the  possession 
retained  by  the  father,  makes  the  transaction  a  gift  to  the  son, 
surely  this  case  of  a  transfer  to  the  son  and  a  stranger,  though 
that  stranger  be  the  father's  banker,  cannot  be  less  strong  in 


(1)  2  Atk.  477. 

(2)  1  Atk.  386. 

(3)  3  Br.  C.  C.  229. 


(4)  10  R.  R.  12  (15  Ves.  43). 

(5)  DyerY.  Dyer,  2  R,  R.  14  (2  Cox, 
92). 
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Crabb  favour  of  advancement.  If  Mr.  Remington  had  been  only  the 
Crabb.  father's  banker,  and  not  the  son's,  that  circumstance  would  not 
be  so  strong  to  rebut  or  displace  the  ruling  presumption  of 
intention  to  give,  as  where  the  purchase  was  in  the  name,  not 
of  the  father's  banker,  but  of  the  father  himself.  It  is  said, 
indeed,  that  Mr.  Remington  was  the  son's  banker  as  well  as  the 
father's,  but  there  is  no  occasion  to  rest  on  that  argument,  for 
the  reason  I  have  assigned.  Then  Lamplugh  v.  Lamplugh  (i)  gives 
additional  authority  to  the  proposition.  That  was  the  case  of  a 
purchase  in  the  name  of  the  son  and  a  nephew,  the  father  taking 
the  profits  during  his  life;  and  the  Court  there  held  the  purchase 
to  be  a  trust  for  the  son.  Nor  ought  it,  in  the  present  case,  to 
be  laid  out  of  view,  that  when  the  banker  applied  to  the  testator 
for  instructions,  the  latter  immediately  told  him  to  carry  the 
dividends  to  his  son's  account.  For  these  reasons,  I  am  of 
opinion  that  the  Consols  were  a  gift  or  advancement  to  the  son. 

I  am  further  of  opinion,  that  no  reliance  can  be  placed  upon 
the  reference  made  in  the  codicil,  either  as  explaining  the 
transfer,  and  shewing  it  to  have  been  not  a  gift,  but  a  trust 
for  the  father  himself,  or  as  raising  a  case  of  election.  As 
explaining  or  qualifying  the  gift  previously  made,  it  clearh" 
[  "SID  ]  could  have  no  such  operation,  *even  if  its  meaning  were  much 
plainer  than  any  one  can  pretend  to  consider  it.  If  the  transfer 
is  not  ambiguous,  but  a  clear  and  unequivocal  act,  as  I  must 
take  it  to  be  upon  the  authorities,  for  explanation  there  is  plainly 
no  place;  although,  indeed,  when  we  look  at  it,  anything  less 
clear  than  this  supposed  explanation  can  scarcely  be  conceived. 
By  itself  it  is  hardly  in  any  way  sensible.  At  most  it  may  be 
regarded  as  barely  intelligible,  or  rather  as  capable  of  being 
made  so  by  insertions  and  alterations.  If,  then,  it  cannot  be 
admitted  to  explain,  still  less  can  it  be  allowed  to  qualify  the 
operation  of  the  previous  act.  The  transfer  being  held  an 
advancement,  nothing  contained  in  the  codicil,  nor  any  other 
matter  ex  post  facto,  can  ever  be  allowed  to  alter  what  had  been 
already  done. 

Is  there  then,  lastly,  room  for  election  ?    This  depends  upon 
whether  or  not  the  codicil  assumes  to  give  away  from  the  son 
(1)  1  P.  Wins.  111. 


VOL.  XXXVI.]         1834.     CH.     1  MYL.  &  K.  519. 


367 


what  he  had  obtained  by  the  transfer ;  and  the  argument,  of 
course,  proceeds  upon  the  supposition,  that  the  former  reasoning 
had  failed,  and  that  the  transfer  effectually  conveyed  the  Consols 
to  the  son.  Now,  in  the  very  unintelligible  sentence  with  which 
the  codicil  commences,  there  is  nothing  in  the  least  inconsistent 
with  an  acknowledgment  that  the  stock  was  the  property  of  the 
son,  and  was  so  to  remain.  Even  a  construction  which  would 
vest  the  stock  in  the  plaintiff  and  Mr.  Bemington,  in  their 
capacity  of  executors,  would  not,  of  necessity,  exclude  this 
supposition ;  since  they  might  still  be  intended  to  hold  it  only 
as  trustees  for  the  beneficial  owner.  At  all  events,  the  expres- 
sions are  of  much  too  doubtful  and  obscure  a  nature  to  raise 
a  case  of  election. 


Grabb 

V, 

Cbabb. 


KILPIN  V.   KILPIN. 
KILPIN  V.   LAMB. 

(1  Myl.  &  Keen,  520—543.) 

A  person  transferred  8,000/.  3  per  cent.  Consols  and  4,500/.  South  Sea 
stock  into  the  names  of  his  illegitimate  daughter  and  her  husband,  and 
their  two  eldest  children,  and  by  parol  declarations,  cod  firmed  by  an 
entry  in  a  memorandum  book,  declared  the  investment  to  be  for  the 
benefit  of  all  his  daughter's  children  who  should  attain  twenty-one.  He 
afterwards  transferred  9002.  Long  Annuities  into  his  own  name,  jointly 
with  the  names  of  his  illegitimate  daughter  and  her  two  eldest  children, 
and  made  a  parol  declaration  that  he  did  not  intend  to  part  with  the 
control  oyer  this  stock,  and  he  disposed  of  it  by  a  codicil  to  his  will : 
Held,  after  the  death  of  the  daughter  and  her  husband,  and  her  two 
eldest  children  under  twenty- one,  that  two  surviving  children,  who  had 
attained  twenty-one,  were  entitled  to  the  Consols  and  South  Sea  stock, 
and  that  the  Long  Annuities  passed  by  the  testator's  codicil. 

In  this  case  two  bills  were  filed  by  William  Hopkins  Kilpin 
and  Charles  Kilpin,  the  surviving  children  of  Ann  Kilpin, 
against  their  mother  and  other  parties.  The  first  bill  was 
filed  for  the  purpose  of  having  it  declared  that  Mrs.  Kilpin, 
the  mother,  was  a  trustee  for  their  benefit  as  to  the  sums  of 
8,000Z.  8  per  cent.  Consolidated  Bank  Annuities,  and  4,500{. 
South  Sea  Annuities,  standing  in  her  name.  The  second  bill 
was  filed  for  the  purpose  of  having  it  declared  that  Mrs.  Ealpin, 
the  mother,  was  a  trustee  for  the  plaintiffs,  in  respect  of  a  sum 
of  900L  Long  Annuities  also  standing  in  her  name,  and  to  which 


1833. 
Mar.  6,  7,  21. 
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KiLPiN       the  plaintiffs  claimed  to  be  entitled  under  a  codicil  to  the  will  of 
KiLPiN.       James  Widmore. 

Mrs.  Eilpin,  the  mother,  died  pending  the  suits,  having  made 
a  will,  by  which  she  appointed  Edwin  Jackson  and  George  Lamb 
her  executors,  and  bequeathed  to  Jackson,  to  whom  she  was 
under  an  engagement  of  marriage,  the  three  sums  of  stock 
which  were  the  subject  of  the  two  suits.  Lamb  alone  proved  her 
will,  and  both  suits  were  revived  against  him.  As  much  of  the 
evidence  taken  in  the  two  suits  applied  equally  to  both  of  them, 
it  was  agreed  that  the  two  causes  should  be  heard  together. 

Mrs.  Eilpin  was  the  illegitimate  daughter  of  the  testator, 
[  *52i  ]  James  Widmore,  who  had  no  other  child ;  and,  in  *the  year 
1802,  she  intermarried  with  William  Hopkins  Kilpin  the  elder, 
the  father  of  the  plaintiffs.  Upon  that  marriage  the  testator 
gave  her  as  a  portion  a  sum  of  9,300Z.  3  per  cent.  Consols, 
which,  by  her  marriage  settlement,  was  vested  in  trustees  to 
the  use  of  the  intended  husband  and  wife  successively  for  life, 
with  remainder  to  the  children  of  the  marriage. 

In  the  month  of  November,  1817,  there  were  four  children* 
of  the  marriage ;  namely,  James  Widmore  Kilpin,  Ann  Kilpin 
the  younger,  and  the  two  plaintiffs  William  Hopkins  Kilpin  and 
Charles  Kilpin ;  and  in  that  month  the  testator  James  Widmore 
transferred  the  two  sums  of  8,000Z.  3  per  cent.  Consols,  and 
4,500Z.  South  Sea  Annuities,  which  were  the  subject  of  the  first 
suit,  into  the  names  of  Mr.  and  Mrs.  Kilpin  and  their  two  eldest 
children,  Ann  Kilpin,  and  James  Widmore  Kilpin  called  in  the 
transfer  books  James  Kilpin,  and  he  made  a  contemporaneous 
entry  in  a  journal  or  memorandum  book  as  follows:  "November, 
1817,  transferred  to  Mr.  Kilpin,  Mrs.  Kilpin,  Miss  Kilpin,  and 
James  Kilpin  8,0002.  3  per  cent.  Consols,  and  4,5002.  South  Sea 
stock,  for  the  use  and  benefit  of  the  family,  omnilms  inclusis/* 

On  the  25th  of  August,  1820,  the  testator  James  Widmore 
transferred  the  sum  of  900Z.  Long  Annuities,  which  was  the 
subject  of  the  second  suit,  into  the  joint  names  of  himself, 
Mr.  and  Mrs.  Kilpin,  and  their  son  James  Widmore  Kilpin,  who 
was  in  this  transfer  also  called  James  Kilpin. 

Ann  Kilpin,  the  daughter,  died  on  the  2nd  of  March,  1821, 
under  the  age  of  twenty-one.     Mr.  Kilpin,  the  husband,  died 
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in  the  month  of  June,  1823.  The  son  James  Widmore  Kilpin  Kilpd^ 
survived  his  father,  but  died  in  the  month  of  June,  1824,  under  kiiTpin. 
the  age  of  twenty-one;  and  the  testator  James  Widmore  died 
in  the  month  of  *October,  1825.  The  first  bill  was  filed  in  the  [  ^522  ] 
month  of  February,  1825,  in  the  lifetime  of  James  Widmore, 
who  was  one  of  the  defendants  to  it,  and  the  second  bill  in  the 
month  of  November,  1825.  Mrs.  Kilpin,  the  mother,  by  her 
answer  to  the  first  bill,  claimed  to  be  entitled  by  survivorship, 
as  well  beneficially  as  legally,  to  the  two  sums  of  8,0002.  3  per 
cent.  Consols,  and  4,500Z.  South  Sea  Annuities ;  and  by  her 
answer  to  the  second  bill,  she  admitted  that  James  Widmore 
did  not  declare,  or  bind  himself  to  any  trusts  as  to  the 
900Z.  Long  Annuities ;  and  she  submitted  that  the  transfer 
thereof  into  the  names  of  herself,  her  husband,  and  her  son, 
was  an  advancement  for  their  joint  benefit,  and  that  she  was 
entitled  to  the  same  by  survivorship.  Mrs.  Kilpin  died  in  the 
month  of  May,  1828. 

The  testator  James  Widmore  made  his  will  on  the  18th  of 
January,  1821,  and  thereby  devised  considerable  real  estate 
to  James  Widmore  Kilpin,  the  son,  and  gave  his  residuary 
personal  estate  equally  between  such  of  the  four  children  of 
Mrs.  Kilpin  as  should  attain  the  age  of  twenty-one,  with  a 
direction  to  his  trustees  to  apply  any  part  of  the  expectant 
shares  of  the  children  to  their  maintenance  and  education 
during  their  minorities,  without  inquiring  whether  the  parents 
were  or  were  not  of  ability  to  maintain  them. 

The  testator  made  a  codicil  to  his  will  on  the  26th  day  of  July, 
1825,  in  the  following  words:  "I  give  900Z.  a  year.  Long 
Annuity,  now  standing  in  my  name,  and  the  name  of  Ann 
Kilpin,  as  survivors  in  a  joint  account  with  William  Hopkins 
Kilpin,  deceased,  and  James  Widmore  Kilpin,  deceased,  therein 
called  James  Kilpin,  to  my  executors,  in  trust  for  my  grand- 
children William  Hopkins  Kilpin,  and  Charles  Kilpin,  equally 
share  and  share  alike,  to  vest  at  the  age  of  twenty-one  years ; 
and  in  case  either  shall  die  under  that  age,  I  give  the  whole  to 
such  *survivor ;  which  said  stock  I  placed  in  the  names  before  [  '523  ] 
mentioned  for  the  benefit  of  my  grandchildren,  and  for  them 
only,  as  I  named  the  parents  merely  as  trustees,  subject  to  any 
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KiLPiN       directions  I  might  afterwards  give  by  will  concerning  the  same ; 

KiLPiN.  Ai^d  I  desire  my  executors  to  permit  the  dividends  to  accumulate 
until  my  said  grandchildren  attain  twenty-one  years  as  aforesaid, 
and  to  lay  out  the  same  on  Government  or  real  security  for  that 
purpose,  to  the  best  advantage,  in  the  mean  time ;  and  I  desire 
my  executors  to  take  all  necessary  steps  for  obtaining  possession 
of  the  said  stock.  Witness  my  hand,  the  26th  day  of  July, 
1825."     *     ♦     * 

[  624  ]  Much  evidence  was  read,  which  did  not  appear  to  the  Court 

to  be  material;  on  the  part  of  the  plaintiffs,  the  following 
deposition  of  Henry  Beaumont  Coles,  who  was  the  testator's 
attorney,  was  strongly  relied  upon : 

The  deponent  saith,  that  he  was  upon  terms  of  intimacy  and 
friendship  with  James  Widmore  at  the  time  of  his  death,  and 

[  •626  ]  had  been  so,  more  particularly,  for  *the  last  six  or  seven  years 
prior  to  his  decease;  that  he  was  well  acquainted  with  the 
deceased  William  Hopkins  Eilpin  and  Ann  and  his  wife,  and 
was  on  terms  of  intimacy  and  friendship  with  them  from  the 
year  1818,  or  1819,  down  to  the  time  of  their  respective  deaths, 
and  believes  that  Ann  Kilpin,  deceased,  was  the  natural  or 
reputed  child  of  the  said  James  Widmore,  having  heard  the 
said  James  Widmore  say,  that  Ann  Eilpin  was  such  natural 
or  reputed  child ;  and  that  the  deceased  William  Hopkins 
Kilpin  had,  by  the  said  Ann  his  wife,  four  children  living  in 
the  month  of  November,  1817,  namely,  Ann  Kilpin,  James 
Widmore  Kilpin,  and  the  plaintiffs  William  Hopkins  Kilpin 
and  Charles  James  Ealpin ;  and  saith  that  two  of  the  said 
children,  namely,  Ann  Bjlpin  and  James  Widmore  Kilpin,  are 
now  deceased,  and  that  Ann  Kilpin  died  in  the  month  of  March, 
1821,  and  was  then  at  the  age  of  sixteen  or  seventeen  years^ 
as  deponent  believes,  and  that  James  Widmore  Kilpin  died, 
as  deponent  believes,  in  the  month  of  June,  1824,  and  that  he 
was  then  of  the  age  of  between  nineteen  and  twenty  years  ;  and 
that  conversations  did  frequently  take  place  between  deponent 
and  the  said  James  Widmore  deceased,  from  the  time  deponent 
became  professionally  concerned  for  the  said  James  Widmore  in 
the  year  1815  up  to  the  time  of  his  death,  with  respect  to  the 
children  of  the  deceased  William  Hopkins  Kilpin  by  Ann  Kilpin 
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his  wife ;  and  the  said  James  Widmore  expressed  great  anxiety  Kilpin 
for  the  welfare  of  the  said  children  in  the  world,  and  some  short  kilpin. 
time  prior  to  the  month  of  October,  1817,  told  the  deponent,  in 
conversation,  that  he,  James  Widmore,  contemplated  transferring 
certain  stocks  or  funds,  equal  to  about  10,000Z.,  into  the  names 
of  the  said  children,  jointly  with  those  of  their  parents ;  and  he 
afterwards  told  the  deponent  that  the  stocks  which  he  contem- 
plated transferring  consisted  of  8,000Z,  8  per  cent.  Consolidated 
Bank  Annuities,  and  *4,5(X)Z.  South  Sea  stock,  and  he  did,  on  [  '526  ] 
the  first  of  the  said  occasions,  and  several  times  afterwards,  tell 
deponent  that  he  meant  to  give  the  said  Bank  Annuities  and 
stock  to  the  said  children  absolutely ;  and  some  time  in  October, 
1817,  the  said  James  Widmore  called  upon  deponent,  and  said 
he  brought  with  him  powers  of  attorney  to  effect  the  said 
transfers,  and  he  did,  on  that  occasion,  execute  two  several 
powers  of  attorney  for  the  purpose  aforesaid ;  and,  as  deponent 
best  recollects  and  believes,  the  same  were  executed  in  the 
presence  of  deponent,  and  he,  deponent,  with  one  of  his  then 
clerks,  attested  such  execution  thereof;  and  at  the  time  when 
the  said  James  W^idmore  executed  the  same,  or  just  afterwards, 
the  said  James  Widmore  said,  "  I  have  now  given  these  children 
as  good  as  10,000{.,"  and  he  added  as  follows,  **  Their  father's 
name  being  in  the  account  will  enable  him  to  receive  the 
dividends  for  their  benefit,  and  he  can  pay  their  school  bills 
with  it.  It  will  save  the  necessity  of  his  applying  to  me  from 
time  to  time  to  pay  their  school  bills."  And  the  deponent 
farther  saith,  that  shortly  afterwards,  upon  the  occasion  of 
deponent  seeing  the  said  James  Widmore  at  his  house  in  Long 
Parish,  the  said  James  Widmore  told  deponent  that  he  had  been 
informed  by  his  bankers  that  it  was  contrary  to  the  usage  of  the 
Bank  of  England  to  permit  a  transfer  to  be  made  into  more  than 
four  names,  and  that  he,  the  said  James  Widmore,  had  selected 
the  parents  of  the  children,  and  the  two  elder  children,  that  the 
parents  might  receive  the  dividends  until  the  children  came  of 
age,  which  dividends,  with  the  principal  funds,  he,  the  said 
James  Widmore,  said  he  intended  for  the  benefit  of  the  four 
children  equally,  and  which  he,  the  said  James  Widmore,  did 
repeatedly  then  and  at  subsequent  times  tell  deponent.    And  the 
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KiLPiN  deponent  saith,  that  the  aforesaid  conversations  generally  took 
KiLPiN.  place  at  the  house  of  the  said  James  Widmore  in  Long  Parish, 
[  *527  ]  sometimes  *when  he  and  deponent  have  been  alone,  and  some- 
times in  the  presence  of  the  deceased  William  Hopkins  and  Ann 
his  wife;  and  deponent  recollects  particularly  the  said  James 
Widmore  frequently  mentioning  that  the  said  transfers  were 
made  for  the  benefit  of  the  said  children  equally,  and  that  the 
parties  named  in  the  account  were  mere  trustees  for  the  said 
four  children.  And  deponent  saith,  that  the  said  deceased 
James  Widmore  was,  to  the  knowledge  of  deponent,  possessed 
of  the  sum  of  9002.  per  annum  of  Bank  Long  Annuities  in 
the  year  1820,  and  that,  in  the  month  of  August,  1820,  the 
said  James  Widmore,  as  deponent  believes,  did  transfer  the  said 
Bank  Long  Annuities  into  the  names  of  himself  and  the 
said  deceased  William  Hopkins  Eilpin  and  Ann  his  wife,  and 
James  Widmore  Eilpin,  the  son  of  the  said  William  Hopkins 
Kilpin  and  Ann  his  wife,  by  the  name  of  James  Eilpin ;  and  that 
the  said  James  Widmore  did,  some  time  in  or  about  August, 
1820,  on  the  occasion  of  deponent  attending  him  at  his  house 
in  Long  Parish,  inform  deponent  that  he  had  made  the  said 
transfer,  and  that  he  intended  to  make  some  further  disposition 
of  the  said  Bank  Long  Annuities,  beneficial  to  the  family  of  his 
daughter  Ann  Eilpin;  and  the  deponent  did,  on  the  said  and 
on  other  occasions,  hear  James  Widmore  say,  that  he  did  not 
intend  to  part  with  the  control  over  the  said  sum  of  Bank 
Long  Annuities,  and  that  he  considered  he  had  full  right  to 
dispose  of  it  as  he  thought  proper. 

The  evidence  chiefly  relied  upon  on  the  part  of  the  defendant, 
Mrs.  Eilpin's  representative,  consisted  of  letters  addressed  by 
the  testator  to  Mrs.  Eilpin,  in  some  of  which  her  right  by 
survivorship  appeared  to  be  acknowledged,  and  of  the  deposi- 
tion of  John  Jackson,  the  father  of  Edwin  Jackson  to  whom 
[  ^628  ]  ]vf]<g.  Kilpin  had  bequeathed  "^the  sums  of  stock  in  question. 
This  witness  deposed,  that  during  his  intimacy  with  James 
Widmore,  he  had  frequent  conversations  with  him,  in  which 
Widmore  alluded  to  his  having  transferred  the  stock  in  question, 
and  that,  from  the  general  tenor  of  such  conversations,  he 
understood  such  stock  was  intended  for  the  benefit  of  the  parties 
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into  whose  names  it  was  transferred,  more  particularly  as,  on 
one  occasion,  Widmore  said  to  him,  **  Shew  me  the  man  in  the 
coonty  who  has  put  upwards  of  40,000!.  out  of  his  power,  and 
that  for  a  natural  child  too ; "  and  that,  on  another  occasion, 
Widmore  stated  that  such  transfer  would  save  the  legacy  duty. 

The  dividends  of  the  8,0002.  3  per  cent.  Consols,  and  4,5002. 
South  Sea  stock,  were  received  from  the  time  of  the  transfer 
until  his  death  by  Mr.  ELilpin,  the  husband  ;  and  from  the  death 
of  the  husband  until  Michaelmas,  1824,  the  dividends  of  those 
Bums  of  stock  were  received  by  Mrs.  Eilpin.  The  dividends  of 
the  9002.  Long  Annuities  were  received  by  Mr.  Widmore  himself 
during  his  life. 

In  1825,  an  application  was  made  on  behalf  of  Mrs.  Eilpin  to 
the  Vice-Chancellor  (Sir  John  Leach),  to  have  the  dividends  of 
the  three  sums  of  stock  paid  to  her,  and  an  order  was  made  to 
that  effect,  his  Honour  being  of  opinion,  upon  the  evidence  then 
before  him,  that  Mrs.  Eilpin  was  to  be  considered  as  tenant  for 
life  of  those  funds,  with  remainder  for  the  benefit  of  her  children. 

The  questions  in  the  two  causes  were,  whether  Mrs.  Eilpin, 
the  mother,  took  any  and  what  interest  in  the  subject  of  the 
two  transfers;  or  whether  the  same  wholly  belonged  to  the 
plaintiffs. 

Mr.  Bickerstethf   Mr.   Tinney,   and    Mr.  Bethell,   for   the 
plaintiffs. 

Mr.  Pemberton^  Mr.  Wigram,  and  Mr.  Randell,  for  the  repre- 
sentative of  Mrs.  Eilpin. 

Mr.  Swanston  and  Mr.  Keene,  for  the  trustees  under  the 
settlement  of  Mr.  and  Mrs.  Eilpin. 

Sir  C.  Wetherell  and  Mr.  Wright,  for  the  executors  of  the 
testator,  James  Widmore. 

*  »  ♦  *  4» 

The  Mastbe  of  the  Bolls: 

This  case  has  occupied  much  time,  from  the  voluminous 
character  of  the  evidence;  but  the  points  to  be  decided  lie  in 
a  very  narrow  compass.     I  concur  in  the  argument  of  the 


ElLPIK 

V, 

KiLpnr. 


[529] 


March  21. 
[581] 
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KiLPiN  defendant's  counsel,  that  if  a  trust  were  once  fastened  upon  the 
KiLPiN.  property  by  the  testator,  it  could  not  afterwards  be  changed  by 
[  '632  ]  him ;  and  further,  *that  the  testimony  of  Mr.  Coles,  and  the 
entry  under  the  date  of  November,  1817,  in  the  book  A,  referring 
to  the  transfer,  are  to  be  considered  as  the  only  contemporaneous 
evidence  from  which  the  real  nature  of  the  trust  is  to  be 
collected. 

The  declarations  of  the  testator  to  Mr.  Coles  are,  that  he 
intended  the  8,000Z.  Consols,  and  the  4,500Z.  South  Sea  stock, 
as  a  trust  for  the  four  children  equally,  and  that  he  used  the 
names  of  the  parents  as  trustees,  that  they  might  receive  the 
dividends  until  the  children  came  of  age,  and  apply  them  in 
their  maintenance  and  education,  and  not  trouble  him  with 
applications  for  those  purposes,  and  that  he  had  intended  to 
insert  the  names  of  the  four  children,  but  omitted  the  two 
younger  children,  because  he  found  that  the  rule  of  the  Bank  of 
England  did  not  permit  stock  to  stand  in  more  than  four  names. 
The  contemporaneous  entry  in  the  book  A,  to  which  I  have 
referred,  is  consistent  with  those  declarations.  The  testator 
there  states  the  transfer  to  be  made  for  the  benefit  of  the  family, 
omnibus  incbisis.  It  was  for  the  benefit  of  the  family,  all 
included,  according  to  the  declarations  made  to  Mr.  Coles.  It 
was  for  the  benefit  of  the  parents  as  well  as  the  four  children, 
because  it  relieved  the  parents  from  the  expense  of  the  education 
of  the  children,  and  the  entry  in  the  book  A  is  to  be  considered 
as  a  compendious  memorandum  of  the  trust  which  he  had 
created. 

The  trust  thus  created,  being  clear  and  explicit,  cannot  be 
affected  by  any  subsequent  declarations;  and  it  is  hardly 
necessary,  therefore,  to  refer  to  subsequent  entries  in  the  books. 
It  may,  however,  be  observed,  that  the  entries  in  the  books, 
which  are  subsequent  to  his  will  in  favour  of  James  as  to  his 
real  estate,  are  plainly  considered  by  the  testator  as  a  recom- 
1  ♦sss  I  mendation  only ;  and  *every  other  entry  seems  reconcileable  with 
the  declarations  to  Mr.  Coles.  The  leters  written  by  the  testator 
to  Mrs.  Kilpin,  after  the  death  of  Mr.  Kilpin,  could  not  affect 
the  trust  if  they  afforded  the  conclusion,  that  the  testator  con- 
sidered all  the  three  sums  as  Mrs.  Kilpin's  own  property ;  but 
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they  are,  in  fact,  consistent  with  the  declarations,  that  the  three       Kilpik 
sums  were  a  provision  for  herself  and  her  family.     When,  as       kilpw. 
Vice-Chancellor,  I  intimated  my  opinion,  that  Mrs.  Kilpin  was 
to  be  considered  as  tenant  for  life  of  those  funds,  these  letters 
were  the  only  evidence  before  me. 

The  parents  were  to  receive  the  dividends  for  the  education  of 
all  the  children,  and  to  transfer  the  capital  to  the  children  as 
they  came  of  age;  and  it  is  much  more  consistent  with  that 
general  intention  to  say  that  the  parents  were  from  time  to  time 
to  apply  the  whole  dividends  for  the  education  of  the  surviving 
children,  than  to  say  that  the  testator  meant  a  proportion  of  the 
dividends  to  be  withdrawn  from  that  purpose  by  the  death  of  any 
child  under  twenty-one ;  and  it  appears  to  me,  that  I  best  con- 
sult the  intention  of  the  testator  in  considering  this  gift  as  vested 
in  the  survivors  upon  the  death  of  any  child  under  twenty-one. 

With  respect  to  the  Long  Annuities,  which  were  transferred 
into  the  name  of  the  testator,  and  of  Mr.  and  Mrs.  Kilpin,  and 
their  son  James  Kilpin,  the  contemporaneous  declaration  of  the 
testator  to  Mr.  Coles  was,  that  he  meant  to  reserve  to  himself 
the  annuity  for  his  own  life,  and  the  power  of  disposition  of  it 
at  his  death  for  the  benefit  of  his  daughter's  family.  The  con- 
temporaneous entry  in  book  A  states  it  to  be  for  his  own  use 
during  his  life,  then  to  Mr.  and  Mrs.  Kilpin  for  the  benefit  of 
their  children  equally  at  the  age  of  twenty-one.  There  is  this 
difference  between  these  two  declarations,  *that  by  the  declara-  [  *584  ] 
tion  to  Mr.  Coles  he  meant  to  reserve  the  entire  power  of 
disposition;  and  that  by  the  entry  in  the  book,  he  gave  an 
interest  to  the  parents  for  the  benefit  of  the  children  until  they 
came  of  age,  and  limited  his  power  of  disposition  to  that  extent. 
This  difference,  however,  is  not  material  in  the  events  which 
have  happened,  because  either  declaration  equally  excludes  the 
claim  of  Mrs.  Kilpin's  executor. 

The  subsequent  entries  in  the  books  relating  to  the  annuities 
cannot  be  considered  as  declarations  of  trust,  but  as  memo- 
randums of  what  from  time  to  time  he  had  it  in  contemplation 
to  do  in  the  exercise  of  his  reserved  power. 

Upon  the  whole,  I  am  of  opinion  that  the  executor  of 
Mrs.  Kilpin  has  no  claim  upon  either  of  the  three  sums  of  stock, 
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KiLPiN  and  that  the  surviving  children  are  entitled  according  to  the 

KiLPiN.  prayers  of  the  two  bills. 

1884.  The  representative  of  Mrs.  Kilpin  appealed  against  this  decree. 

April  11,  12. 


[642] 


April  u».  [The  Lord  Chancellob  affirmed  the  decree,  saying,  in  the 

course  of  his  judgment :] 

In  all  questions  of  this  kind,  the  whole  circumstances  attending 
the  transfer  of  the  property  must  determine  whether  there  is  an 
intention  of  advancing  the  child  or  not.  A  material  circumstance 
is,  if  a  provision  has  been  previously  made  for  that  child  or  not ; 
but  this  is  far  from  being  decisive.  Neither  can  the  illegitimacy 
of  the  child  be  permitted  to  exclude  the  supposition  of  advance- 
ment, if  there  have  been  a  recognition  and  filial  treatment.  Nor 
will  the  joining  of  another  person  in  the  assignment,  transfer, 
purchase,  or  other  conveyance,  be  at  all  decisive,  provided  there 
appears,  from  the  whole,  to  be  nothing  to  exclude  the  inference 
of  a  gift  which  is  raised  from  the  relationship  of  the  parties. 
But  in  the  present  case  we  have  not  only  an  ample  previous 
provision,  which  of  itself  would  not  signify  much ;  we  have  facta 
wholly  irreconcileable  with  the  intention  of  gift  to  the  daughter. 
The  coupling  two  of  the  children  in  the  transfer,  and  the  reason 
explicitly  assigned  for  not  including  the  other  two,  according  to 
his  original  intention,  are  quite  inconsistent  with  the  notion  of 
a  gift  to  their  mother.  The  whole  evidence  of  Mr.  Coles,  indeed, 
must  be  struck  out  of  the  cause  before  we  can  listen  to  the  case 
made  for  Mrs.  Eilpin's  legatees. 

As  to  the  other  question  in  the  cause,  the  Long  Annuities,  I  see 

nothing  upon  which  to  hang  a  doubt.     The  contemporaneous 

declaration  to  Mr.  Coles  differs  in  one  respect  from  the  entry  in 

the  memorandum  book,  viz.  the  power  which  he  intended  to 

reserve  to  himself.    But  both  agree  in  the  main  point  alone 

material  to  Mrs.  Eilpin's  claim,  or  that  of   her  legatees   or 

executor,  that  they  completely  exclude  the  supposition  of  his 

[  •543  J        having  *made  the  transfer  to  her  jointly  with  himself,  as  a  gift 

for  her  own  benefit. 

The  decree  must,  therefore,  be 

Affirmedy  with  costs. 
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BOOTH  V.  DEAN. 

(1  Myl.  &  Keen,  560;  S.  C.  2  L.  J.  (N.  S.)  Ch.  162.) 

A  bequest  of  a  year's  wages  to  each  of  the  testator's  servants,  oyer  and 
above  what  may  be  due  to  them  at  the  time  of  the  testator's  decease, 
applies  to  such  servants  only  as  are  usually  hired  by  the  year. 

The  will  of  Augustus  Schutz  contained  the  following  words : 
"  I  give  to  each  of  my  servants  one  year's  wages  over  and  above 
what  may  be  due  to  them  at  the  time  of  my  decease." 

Upon  this  bequest  a  question  was  made,  whether  a  person  who 
had  worked  in  the  testator's  garden,  under  his  gardener,  for 
several  years,  at  weekly  wages,  and  a  boy  who  had  served  the 
testator  for  some  time  as  a  cow-boy,  at  weekly  wages,  and 
neither  of  whom  resided  with  or  formed  part  of  the  testator's 
family,  were  to  be  considered  as  entitled,  under  the  will,  to  the 
year's  wages. 

The  Master  of  the  Bolls  was  of  opinion  that  these  persons 
were  not  servants  in  the  sense  in  which  the  testator  had  used 
the  expression.  In  speaking  of  a  year's  wages,  the  testator 
plainly  used  that  expression  with  reference  to  family  servants, 
usually  hired  by  the  year. 


1833. 
May  10. 

R(dU  Cifurt 
Leach,  M.R. 

[660] 


DOWN  V.  WOKEALL  (1). 

(1  Myl.  &  Keen,  561-^64.) 

A  testator  gave  his  residuary  personal  estate  to  the  tnistees  named  in 
his  will,  their  executors,  administrators,  and  assigns,  upon  trust  to  apply 
the  same  as  he  should  appoint ;  and  in  default  of  appointment  as  to  any 
part,  he  directed  the  trustees  to  settle  such  part  at  their  discretion,  either 
for  pious  and  charitable  purposes,  or  otherwise  for  the  benefit  of  the 
testator's  sister  and  her  chil^n  :  Held,  that  this  was  a  personal  trust, 
which  a  representative  of  the  surviving  trustee  could  not  execute,  and 
that  a  sum  which  remained  at  the  decease  of  the  surviving  trustee,  and 
which  had  not  been  applied  either  to  charitable  purposes,  or  for  the 
benefit  of  the  testator's  sister  and  her  children,  was  undisposed  of,  and 
belonged  to  the  testator's  next  of  kin. 

The  testator,  James  Pell,  disposed  of  his  residuary  personal 
estate  in  the  following  words:  ''And  as  to  all  the  surplus  or 
residue  of  my  monies,  stocks,  funds  and  other  personal  estate 

(1)  Crawford  y.  For$haw,  '91,  2  Ch.  261,  60  L.  J.  Ch.  683,  65  L.  T.  32. 


1833. 
May  25. 

Rolls  Court. 
Leach,  M.R. 

[661] 
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Down  and  eflFects,  other  than  leases  for  years  or  monies  to  arise  there- 
WoERALL.  from,  I  give  and  bequeath  the  same  to  my  trustees  and  executors, 
John  Worrall,  and  Sarah  Worrall,  their  executors,  administrators, 
and  assigns ;  but  nevertheless  upon  the  trust,  and  to  and  for  the 
intent  that  they  shall  and  do  pay,  and  apply  the  same  to  and  for 
such  intents  and  purposes,  and  in  such  manner  as  I  shall  at  any 
time  during  my  life  by  any  codicil  or  codicils  to  this  my  last  will 
and  testament,  or  by  any  note  or  memorandum  in  writing  under 
my  hand,  or  in  any  other  handwriting,  whether  signed  by  me  or 
otherwise,  order,  direct,  or  appoint,  of  or  concerning  the  same ; 
and  in  default  of  my  leaving  any  such  order,  direction,  or 
appointment,  as  aforesaid,  as  to  any  part  of  my  residuary  estate, 
I  leave  it  to  my  said  trustees  to  settle  such  part  thereof,  either 
to  or  for  charitable  or  pious  purposes,  at  their  discretion,  or 
otherwise  for  the  separate  benefit  of  my  sister,  independent  of 
her  husband,  and  all  or  any  of  her  children,  in  such  manner  as 
my  said  trustees  shall  think  fit,  and  so  that  my  said  brother-in-law 
shall  have  no  interest  whatsoever  therein." 
The  testator  died  without  making  any  appointment  of  his 
[  •562  ]  residuary  estate ;  and  after  his  death  his  trustees  and  *executors 
applied  a  part  of  it  for  the  benefit  of  his  sister  and  her  children, 
and  they  settled  some  other  portion  of  it  for  charitable  uses; 
but  the  survivor  of  them  died  leaving  a  sum  of  500Z.,  which  had 
not  been  applied  either  to  charitable  purposes  or  for  the  benefit 
of  the  testator's  sister  and  her  children ;  and  the  questions  in 
the  cause  were,  first,  whether  the  representative  of  the  surviving 
trustee  could  exercise  the  discretion  given  by  the  testator; 
secondly,  whether  the  fund  was  undisposed  of;  and  thirdly, 
whether  the  fund  was  applicable  to  charitable  purposes  under 
the  direction  of  the  Court. 

Mr.  Sidchotiomy  for  the  next  of  kin : 

In  this  case  the  representative  of  the  surviving  trustee  declines 
to  execute  the  power  of  appointment  given  to  the  trustees  under 
the  will,  either  for  charitable  purposes,  or  in  favour  of  the 
testator's  sister  and  her  children.  It  is  extremely  doubtful 
whether  any  power  survives  to  him ;  but,  supposing  it  to 
survive,  and  he  refuses  to  exercise  it,  the  Court  will  then  declare 
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the  fund  to  be  undispoBed  of.  There  is  no  ground  for  contending  Down 
that  this  is  such  a  charitable  legacy  as  the  Court  will  execute  wobball. 
upon  failure  of  the  trustees  to  carry  the  charitable  intentions  of 
the  testator  into  effect.  It  is  a  personal  trust  reposed  in  the 
trustees,  either  to  apply  the  fund  to  charitable  purposes,  or  to 
apply  it  otherwise  for  the  benefit  of  the  persons  mentioned  in 
the  will,  at  their  discretion ;  and  the  Court  is  in  no  event  called 
upon  to  interfere :  Morice  v.  The  Bialiop  of  Durham  (i) .     *     *     * 

Mr.  Wray,  for  the  Crown  :  [  W3  ] 

*  *  It  is  settled,  that  where  a  testator  has  reposed  a  personal 
confidence  in  trustees  or  executors  to  dispose  of  a  fund  in  charity 
at  their  discretion,  and  no  such  disposition  has  been  made,  the 
Court  will  not  vest  this  discretion  in  the  representatives  of  the 
trustees  or  executors :  Hibbard  v.  Lambe  (2).  The  charitable  pur- 
poses of  the  testator,  however,  will  not  be  suffered  to  fail  from 
the  default  of  the  trustees,  but  will  be  executed  either  by  the 
Crown  or  under  the  direction  of  this  Court :  Moggridge  v. 
Thackwell(3).     *     *     * 

Thb^ Master  of  the  Bolls: 

Where  a  disposition  is  made  in  favour  of  charity  and  the 
trustee  fails,  the  Court  will  interfere  and  execute  the  trust ;  but 
here  no  disposition  is  made  in  favour  of  charity  as  to  the 
onappointed  part.  The  trustees  had  a  ^personal  discretion  as 
to  the  application  of  the  fund ;  and,  as  they  have  died  without  [  '564  ] 
exercising  that  discretion,  this  part  of  the  property  is  undisposed 
of  by  the  testator,  and  belongs  to  the  next  of  kin. 

(1)  7  E.  E.  232  (9  Ves.  399).  (3)  6  R.  R.  76  (7  Ves.  36). 

(2)  Amb.  309. 
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1833.  ALSOP  V.  LORD   OXFOED(l). 

May  2b.  ^   ' 

-^—  (1  Myl.  &  Keen,  564-567 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  174.) 

Leach  M.R  Where  it  is  the  usage  of  the  profession  that  certain  business  should  be 

r  564  1     *  intrusted  to  an  agent  in  London,  a  country  solicitor  will  not  be  allowed  to 

*-        ^  charge  for  his  attendance  in  London  to  perform  that  business,  although  his 

client  has  requested  his  attendance,  unless  the  solicitor  has  first  explained 

to  his  client  that,  by  the  usage  of  the  profession,  such  attendance  is 

considered  to  be  unnecessary. 

The  comparison  of  an  abstract  of  title  with  the  title  deeds  is  business 
within  this  rule,  and  a  country  solicitor  will  not  be  allowed  to  charge  for 
his  personal  attendance  in  London  in  respect  of  such  business. 

A  PETITION  was  presented  by  a  solicitor,  residing  in  Worcester- 
shire, praying  that  it  might  be  referred  to  the  Master  to  review 
his  taxation  of  the  petitioner's  costs.  Among  other  items,  the 
reduction  of  which  was  complained  of,  was  a  charge  of  542.  for 
a  journey  made  by  the  petitioner  to  London,  for  the  purpose  of 
comparing  an  abstract  of  the  title  with  the  title  deeds.  The 
petitioner  stated,  by  affidavit,  that  he  had  been  occupied  sixty 
hours  in  this  comparison ;  that  he  had  been  absent  from  his 
residence  thirteen  days ;  and  that  he  had  made  the  journey  to 
London  at  the  instance  and  request  of  his  client.  The  Master 
disallowed  this  item,  on  the  ground  that  the  comparison  of 
abstracts  with  the  deeds  was  business  not  requiring  the  personal 
attendance  of  a  solicitor,  and  which,  according  to  the  usage  of 
the  profession,  ought  to  have  been  done  by  an  agent  in  London ; 
he  accordingly  reduced  the  charge  to  20!.,  being  at  the  rate  of 
6s.  8t2.  an  hour,  the  usual  charge  for  the  attendance  of  a  solicitor's 
clerk  for  this  purpose. 

[  566  ]  Mr.  Bickersteth  and  Mr.  Piggott,  for  the  petitioner. 

Mr.  Peviberton  and  Mr.  Koe,  contra. 

[  666  ]       Thb  Master  of  the  Kolls  : 

*  *  It  is  said  that  the  Master  here  has  acted  upon  a 
mistaken  principle ;  that  the  client  here  required  the  attendance 
of  the  solicitor  in  London,  and  ought,  therefore,  to  pay  for  that 
attendance.     That  fact  is  questionable  upon  the  affidavit.     The 

(1)  In  re  SneJl  (1876)  5  Ch.  D.  815,  36  L.  T.  534. 
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judgment  of  the  Master  assumes  as  a  fact,  that,  by  the  usage  of 
the  profession,  the  comparison  of  the  deeds  with  the  abstract 
would  have  been  properly  entrusted  to  an  agent.  Even  if  it 
were  clear  that  the  client  did  request  the  solicitor  to  proceed  to 
London  for  the  purpose,  it  would  not  vary  the  case,  unless  the 
solicitor  proved  that  he  distinctly  informed  his  chent  that  it  was 
not  by  the  usage  of  the  profession  considered  to  be  necessary 
that  such  expense  should  be  incurred.  It  was  the  duty  of  the 
solicitor  to  give  this  explanation  to  the  client ;  and  if,  after  this 
explanation,  the  client  had  requested  the  attendance  of  the 
solicitor  in  London,  he  would  properly  be  charged  with  the 
expense,  and  there  is  no  Master  who  would,  under  such  circum- 
stances, have  refused  to  allow  it.  The  client  here  was  himself 
but  a  trustee,  and  had  no  personal  interest  in  the  subject,  and 
the  duty  of  the  solicitor  to  give  this  explanation  was  specially 
imperative.  If,  therefore,  ^in  this  case,  the  client  did  request 
the  attendance  of  the  solicitor  in  London,  and  that  fact  was 
proved  before  the  Master,  yet,  it  not  being  pretended  that  the 
required  explanation  was  given  to  the  client,  the  Master  appears 
to  me  to  have  acted  upon  very  proper  principles,  and,  for  the 

sake  of  example,  I  must 

Dismiss  this  petition  with  costs. 


Albop 

V, 
LOBD 

Oxford. 


[  '567  ] 


HOBSON  V.  BLACKBUEN. 

(1  Myl.  &  Keen,  571—681 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  168.) 

A  devise  of  messuages  or  tenements  with  the  appurtenances,  to  uses 
applicable  only  to  freehold  property,  may  comprise  leasehold  property, 
which  is  blended  in  enjoyment  with  the  freehold. 

Where  a  general  grant  is  made  of  ten  acres  of  ground  adjoining  or 
surrounding  a  particular  house,  part  of  a  larger  quantity  of  ground,  the 
choice  of  such  ten  acres  is  in  the  grantee,  and  a  devise  to  the  like  effect 
is  to  be  considered  as  a  grant. 

The  testator  John  Blades  [by  his  will  gave  unto  the  Bev. 
Edwin  Bodgers  and  his  (the  testator's)  daughter  Caroline 
Rodgers,  his  wife,  the  liberty  of  residing  in,  and  occupying  and 
using  during  their  joint  lives,  the  capital  messuage  or  dwelling- 
house  lately  built  by  him  on  part  of  his  estate  at  Brixton 
aforesaid,  and  the  offices,  gardens,  and  pleasure  grounds  thereto 


1888. 
Juna  5,  6, 10. 

Rolh  Court, 
Leach,  M.R. 

[571] 
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HoBBON  belonging,  and  also  ten  acres  of  land  or  thereabouts  adjoining, 
Blackbubn.  or  immediately  surrounding  the  same,  and  he  gave  his  messuages 
or  tenements,  with  the  appurtenances,  in  Ludgate  Hill  and 
Ludgate  Street,  in  the  city  of  London,  also  his  freehold  farm 
at  Chigwell  in  the  county  of  Essex,  with  the  buildings  and  lands 
thereto  belonging,  also  his  freehold  estate  called  Sevemdroog 
Castle  at  or  near  Shooter's  Hill  in  the  county  of  Kent,  with  the 
lands  and  grounds  thereto  adjoining,  also  his  freehold  farms 
situated  in  the  parishes  of  East  Peckham  and  Nettlestead,  or 
one  of  them,  in  the  county  of  Kent,  which  he  purchased  of  the 
assignees  of  William  Blunden,  and  also  all  other  his  freehold 
messuages,  lands,  tenements,  and  hereditaments  (except  his 
freehold  messuages  in  Fleet  Street  hereinafter  devised),  with 
the  rights,   members,   and   appurtenances,   unto  his  nephew] 

[  573  ]  Joshua  Hobson  of  Stamford  Hill  in  the  county  of  Middlesex, 
and  Bobert  Currey  of  Heme  Hill  in  the  county  of  Surrey,  Esqs., 
their  heirs  and  assigns,  to  the  uses  and  upon  the  trusts  herein- 
after expressed  and  declared. 

The  testator  then  proceeded  to  limit  part  of  the  devised 
premises  to  the  use  of  his  daughter,  Elizabeth  Blackburn,  and 
her  issue  in  strict  settlement,  and  the  remainder  of  the  devised 
premises  to  his  daughter,  Caroline  Bodgers,  and  her  issue  in 
strict  settlement,  with  cross  remainders  between  the  two 
daughters  and  their  issue,  and  he  concluded  this  devise  with 
words  to  the  following  effect :  ''  And  in  default  of  issue  of  both 
my  said  daughters,  then  as  to,  for,  and  Concerning  all  my  said 
freehold  lands,  tenements,  and  hereditaments  whatsoever  and 
wheresoever  to  such  person  as  shall  be  the  right  heir  of  my 
late  wife,  Hannah  Blades,  and  the  heirs  and  assigns  of  such 
person  for  ever." 

It  appeared  by  the  report  of  the  Master  at  the  original 
hearing,  that  the  testator  had,  in  1815,  two  freehold  houses 
adjoining  each  other,  situated  respectively  in  Ludgate  Hill  and 

L  *574  ]  Ludgate  Street,  in  the  former  of  *which  he  carried  on  his 
business  of  a  glass-seller,  and  that  in  1815  he  took  a  lease  for 
twenty-one  years  of  certain  ground  in  Little  Bridge  Street, 
which  ran  behind  his  two  houses,  and  that  in  that  year  he 
united  that  part  of  the  leasehold  ground  which  was  behind  the 
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freehold  house  in  Ludgate  Hill,  which  he  occupied  himself,  to  Hobson 
that  freehold  house,  using  the  freehold  and  leasehold  together  blackbubk. 
for  the  purposes  of  his  trade,  from  that  time  until  the  making 
of  his  will,  and  his  death ;  and  leaving  no  other  access  to  the 
leasehold  part  than  by  its  communication  with  the  freehold; 
and  in  like  manner  in  the  same  year  he  united  that  part  of  the 
leasehold  ground  which  was  behind  his  freehold  house  in 
liudgate  Street  to  that  freehold  house,  and  let  the  same  together 
to  a  Mr.  Eyles,  who  used  both  freehold  and  leasehold  for  the 
purposes  of  his  trade,  there  being  no  communication  with  the 
leasehold  except  through  the  freehold,  and  Mr.  Eyles  continued 
to  occupy  the  premises  in  that  manner  at  the  date  of  the  will, 
and  until  the  testator's  death. 

A  question  arose  before  the  Master  between  Mr.  and  Mrs. 
Blackburn  and  Mr.  and  Mrs.  Eodgers,  respecting  the  situation 
of  the  ten  acres  of  ground  which  by  the  will  of  the  testator 
Mr.  and  Mrs.  Bodgers  were  entitled  to  occupy  with  the  dwelling- 
house  built  by  the  testator  in  his  lifetime  at  Brixton ;  and  the 
Master  having  adopted  the  proposal  of  Mr.  and  Mrs.  Blackburn 
in  that  respect,  ah  exception  was  taken  to  that  part  of  his 
report. 

The  cause  now  came  on  to  be  heard  for  further  directions  on 
the  Master's  report,  and  the  two  material  questions  were, 
whether  the  leasehold  premises,  occupied  with  the  freehold 
houses  in  Ludgate  Hill  and  Ludgate  Street,  passed  with  the 
freehold  under  the  general  devise  *to  the  trustees,  and  whether  [  'STS  ] 
it  was  fit  to  adopt  the  proposal  of  Mr.  and  Mrs.  Blackburn,  or 
the  proposal  of  Mr.  and  Mrs.  Bodgers,  as  to  the  situation  of  the 
ten  acres  of  the  ground  to  be  occupied  with  the  house  at  Brixton. 

With  respect  to  the  latter  point,  the  Masteb  of  the  Bolls 
stated  it  to  be  a  principle  of  law,  that  where  a  grant  was  general 
of  ten  acres  adjoining  or  surrounding  a  house,  part  of  a  larger 
quantity,  the  choice  of  such  ten  acres  adjoining  or  surrounding 
was  in  the  grantee,  and  that  a  devise  was  to  be  considered  as  a 
grant,  and  he  allowed  the  exception  taken  by  Mr.  and  Mrs. 
Bodgers  to  the  Master's  report  in  that  behalf. 

On  the  first  point,  Mr.  Bickersteth  and  Mr.  James,  for  the 
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H0B80N  plaintififs,  [cited  Addis  v.  Clement  (i),  Lotvther  v.  Cavendish  (2),  Roe 
Blackburn,  dem.  Pye  v.  Bird  (3),  Turner  v.  Husler  (4),  Lane  v.  Tfc^  JEarZ  of 
[  577  ]  Stanhope  (6),  and  Doe  v.  Tfee  Earl  of  Lucan  (6).]  In  the  present 
case,  the  testator  devised  his  messuages  or  tenements,  with  **  the 
appurtenances/'  in  Ludgate  Hill  and  Ludgate  Street;  and  by 
''appurtenances,"  he  plainly  intended  to  pass  the  leasehold 
property  adjoining  to  and  blended  with  the  freehold.  In  Doe 
dem.  Lempriere  v.  Martin  (7),  it  was  held  that  land  occupied  with 
a  house,  and  highly  convenient  for  the  use  of  it,  would  pass  in 
a  will  by  the  ''appurtenances,"  though  held  for  a  different 
term.    *     ♦    * 

Mr.  Peniberton,  on  the  other  side,  contended  that  the 
[  578  ]  present  case  fell  within  the  rule  in  Hose  v.  Bartlett  (8).  *  »  As 
to  the  word  "appurtenances,"  that  must  be  considered  as 
referable  only  to  the  subject  of  the  devise,  and,  if  the  testator 
had  clearly  devised  freehold  only,  could  not  be  extended  to 
property  not  included  in  the  terms  of  the  gift.  All  the  cases 
which  had  been  distinguished  from  Rose  v.  Bartlett  depended 
upon  special  circumstances,  which  were  not  to  be  found  in  the 
present  case.  [He  also  cited  Chapman  v.  Hart  (9),  Knotsford  v. 
Gardiner  (10)  y  and  Thompson  v.  Lady  Lawley  (11).] 

June  10.      The  Master  op  the  Kolls  : 

[  579  ]  It  is  now  to  be  considered  as  settled,  by  the  case  of  Rose  v. 

Bartlett,  that  a  testator  having  freehold  and  leasehold  property 
in  the  same  place,  by  a  devise  of  his  lands  and  tenements  in 
that  place  passes  only  his  freehold  lands,  unless  there  be  other 
words  importing  a  different  intention;  and,  according  to  the 
decision  of  Lord  Eldon  in  Thompson  v.  Lady  Lawley,  with 
which  decision  I  entirely  concur,  a  testator  having  freehold  and 
leasehold  property  situate  in  the  same  place,  is  by  a  devise  of 
his  messuages,  lands,  tenements,  and  hereditaments,  in  that 

(1)  2  P.  Wms.  456.  (7)  2  Black.  1148. 

(2)  Amb.  356,  and  1  Edw.  99.  (8)  Cro.  Car.  292. 

(3)  2  Black.  1301.  (9)  1  Ves.  Sen.  271. 

(4)  1  Br.  C.  C.  79.  (10)  2  Atk.  450. 

(5)  3  R.  R.  197  (6  T.  R.  345).  (11)  5  R.  R.  595  (2  Bos.  &  P.  303). 

(6)  9  East,  448. 
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place,  to  uses  applicable  only  to  freehold  property,  to  be  con-      Hobson 
sidered   as  intending    only   to   devise   his    freehold   estate  in    blackburx. 
exclaaion  of  the  leasehold. 

These  cases  and  all  others  upon  the  subject  admit  that  if  a 
different  intention  on  the  part  of  the  testator  can  be  clearly 
collected  either  from  words  of  description  used  in  the  will,  or 
from  the  circumstance  of  the  leasehold  property  being  blended 
in  enjoyment  with  the  freehold,  that  leasehold  property  will 
pass,  although  *the  limitations  be  to  uses  strictly  applicable  to  [  *o80  ] 
freehold  property  only. 

In  this  case,  the  testator  for  many  years  carried  on  his  trade 
in  a  freehold  house,  No.  5,  in  Ludgate  Hill,  and  in  the  year 
1815  he  took  a  lease  for  twenty-one  years  of  premises  in  Little 
Bridge  Street,  which  is  behind  Ludgate  Hill,  and  part  of  such 
leasehold  premises  adjoining  backwards  to  bis  house  in  Ludgate 
Hill  he  threw  into  his  house,  and  occupied  therewith  for  the 
purpose  of  his  trade,  from  1815  till  the  time  of  making  his  will, 
and  his  death;  there  being  no  entrance  to  the  leasehold  part 
other  than  by  its  communication  with  the  freehold  part.  The 
testator  had  also  a  freehold  house  in  Ludgate  Street,  which, 
about  ten  years  before  his  death,  he  let  to  a  Mr.  Eyles,  together 
with  other  part  of  the  said  leasehold  premises  taken  by  him  in 
1815,  and  which  part  of  the  leasehold  adjoined  backward  to 
Mr.  Eyles's  house  and  was  thrown  into  and  occupied  with  it  by 
Mr.  Eyles  for  the  purposes  of  his  trade,  the  leasehold  having 
no  other  access  than  from  the  freehold  part,  in  like  manner  with 
the  freehold  and  leasehold  premises  occupied  by  the  testator. 

The  property  in  Ludgate  Hill  and  Ludgate  Street  is  included 
in  a  devise  to  trustees  limited  to  uses  strictly  applicable  only  to 
freehold  property ;  other  property  comprehended  in  one  part  of 
the  same  devise,  which  immediately  precedes  this  property,  is 
described  "  all  other  my  messuages,  lands,  and  hereditaments 
in  Brixton ;  "  and  other  propsrty  comprehended  in  that  part  of 
the  same  devise,  which  immediately  succeeds  this  property,  is 
described  as  "also  my  freehold  estate  called  Sevetndroog 
Castle."  The  property  in  Ludgate  Hill  and  Ludgate  Street  is 
thus  described,  "  also  my  messuages  *or  tenements,  with  the  [  •581  ] 
appurtenances,  in  Ludgate  Hill  and  Ludgate  Street." 
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HOBSON 

Blackburn. 


The  description  of  messuages  or  tenements,  with  the  appur- 
tenances, will  plainly  comprise  this  leasehold  property  ;  and  the 
manner  in  which  the  leasehold  was  blended  in  enjoyment  with 
the  freehold  rebuts  the  presumption  that  the  testator  could  mean 
to  separate  the  leasehold  from  the  freehold.  My  judgment,  there- 
fore, is,  that  it  is  clearly  to  be  collected  that  the  testator  did 
intend  that  this  leasehold  should  pass  with  the  freehold  by  this 
devise,  notwithstanding  that  the  limitations,  strictly  speaking, 
are  applicable  to  freehold  property. 

It  was  observed  in  argument  that  the  ultimate  limitations 
of  all  the  property  thus  devised  upon  failure  of  the  testator's 
daughters  and  their  issue  is  in  these  words,  "  then  as  to,  for, 
and  concerning  all  my  said  freehold  messuages,  lands,  tene- 
ments, and  hereditaments  whatsoever  and  wheresoever ;  "  and  that 
this  passage  plainly  indicated  an  intention  to  pass  by  this  devise 
only  freehold  property.  It  must  be  admitted  that  this  passage, 
like  the  freehold  limitations,  is  a  circumstance  of  evidence  to  that 
effect ;  but,  like  the  freehold  limitations,  it  is  overborne  by  the 
other  circumstances  which  I  have  relied  upon. 


1883. 
June  20. 

BolU  Court. 
Lea  OH,  M.R. 

[582] 


WILKINSON  V.  HENDERSON  (1). 

(1  Myl.  &  Keen,  582—589 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  191.) 

In  a  suit  by  a  joint  creditor  against  the  representatives  of  a  deceased 
partner,  and  the  surviving  partner,  the  plaintifP  was  held  to  be  entitled 
to  satisfaction  out  of  the  assets  of  the  deceased  partner,  though  it  was 
not  proved  that  the  surviving  partner  was  insolvent. 

The  surviving  partner  is  properly  joined  as  a  defendant  in  such  a  suit, 
being  interested  to  contest  the  demand  of  the  plaintiff,  and  of  all  joint 
creditors,  but  the  remedy  against  him  is  altogether  at  law. 

The  plaintiff  was  a  creditor  of  the  partnership  firm  of  Shepherd 
and  Hartley,  and  Shepherd  having  died,  the  bill  was  filed  by  the 
plaintiff  on  behalf  of  himself,  and  all  other  the  joint-creditors 
of  Shepherd  and  Hartley,  against  the  executors  of  Shepherd,  and 
against  Hartley,  the  surviving  partner ;  and  it  prayed  payment 
of  the  partnership  debts  out  of  the  estate  of  Shepherd.  On  the 
part  of  the  defendants,  the  executors  of  Shepherd,  it  was  objected. 


(1)  In  re  Doetsch,  '96,  2  Ch.  836,  65  L.  J.  Ch.  855,  75  L.  T. 
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that  no  decree  could  be  had  for  payment  of  the  partnership  debts  Wilkii^son 
oat  of  the  estate  of  Shepherd,  inasmuch  as  it  did  not  appear  that  Henderson. 
Hartley,  the  surviving  partner,  was  insolvent. 

Mr.  Pemberton  and  Mr.  J.  Russell  for  the  plaintifiF  [relied 
on  Sleech's  case  (i).] 

Mr,  Bickersteth  and  Mr.  Duckworth,  for  the  executors  of       [  •'>84  ] 
Henderson : 

The  principle  upon  which  almost  all  the  cases  on  this  subject 
proceed  is,  that  the  creditor  is  entitled  to  relief  against  the  assets 
of  the  deceased  partner,  through  the  medium  of  the  equities  sub- 
sisting between  the  partners  themselves ;  and  these  equities,  in 
respect  of  creditors,  are,  that  joint  debts  shall  be  satisfied  out 
of  the  joint  estate,  and  that  the  separate  estates  of  the  partners 
shall  not  be  liable  to  the  demands  of  the  creditors  until  the 
insufficiency  or  insolvency  of  the  joint  estate  is  established.  *  * 
InGrayv,Chmvell{2),  Lord  Eldon  says,  it  would  be  extraordinary  [  585  ] 
if  the  creditor  should  have  a  better  remedy,  in  consequence  of 
the  death  of  the  partner,  than  if  the  partner  had  lived,  and  when, 
by  reason  of  the  partner's  death,  the  remedy  at  law  was  gone. 
Ex  parte  Kendall  (3),  and  Campbell  v.  Mtdlett  (4),  both  shew  that  the 
remedy  of  the  creditor  against  the  assets  of  the  deceased  partner 
is  founded  upon  the  equities  of  the  partners  themselves.  Even 
Sleech's  case  does  not  establish,  without  modification,  the  right 
of  the  creditor  to  resort  to  the  estate  of  the  deceased  partner, 
nor  can  any  case  be  produced  in  which  relief  was  sought  against 
the  estate  of  the  deceased  partner,  without  any  allegation  on  the 
part  of  the  plaintiff  that  payment  could  not  be  obtained  by 
the  creditor  from  the  surviving  partner.  In  Cowell  \.  Sikesib), 
the  joint  creditor  received  payment  from  the  deceased  partner's 
estate  pari  passu  with  the  separate  creditors ;  but  he  was  not 
permitted  to  resort  to  the  deceased  partner's  estate  until  the 
insolvency  of  the  joint  estate  was  ascertained.    ♦     *    * 

In  no  case,  at  any  rate,  has  a  creditor  been  permitted  to  resort       [  sstJ  ] 
to  the  estate  of  the  deceased  partner,  where  a  surviving  partner, 

(1)  15  B.  E.  155  (1  Mer.  539).  (4)  19  B.  R.  127  (2  Swanst.  551). 

(2)  7  E.  E.  151  (9  Ves.  118).  (5)  26  E.  E.  46  (2  Euss.  191). 

(3)  11  E.  E.  122  (17  Ves.  514). 

25—2 
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Wilkinson    who  is  solvent,  or  whose  insolvency  is  not  proved,  has  been  made 
Henderson,    a  party  to  the  suit.     *     *     * 

Mr,  Koe,  for  the  defendant  Hartley,  contended,  that  as  the 
bill  sought  no  relief  against  the  surviving  partner,  it  must  be 
dismissed  as  against  him. 

Mr,  Pemberton,  in  reply : 

It  is  charged  in  the  bill,  and  admitted  by  the  answer,  that  all 
the  separate  debts  of  the  deceased  partner  have  been  paid.  As 
[  *587  ]  the  separate  estate  of  the  deceased  partner,  ^therefore,  is,  in 
equity,  liable,  after  satisfaction  of  his  separate  debts,  to  the 
debts  of  the  partnership,  the  joint  creditor  in  this  case  has  a 
clear  right  to  resort  to  the  assets  of  the  deceased  partner  for 
satisfaction  of  his  debt,  even  though  there  be  a  surviving  partner, 
and  that  surviving  partner  may,  for  aught  that  is  proved  to  the 
contrary,  be  solvent.     *    *     * 

[  588  ]       The  Master  op  the  Rolls  : 

All  the  authorities  establish  that,  in  the  consideration  of  a 
court  of  equity,  a  partnership  debt  is  several  as  well  as  joint. 
The  doubts  upon  the  present  question  seem  to  have  arisen  from 
the  general  principle,  that  the  joint  estate  is  the  first  fund  for 
the  payment  of  the  joint  debts,  and  that,  the  joint  estate  vesting 
in  the  surviving  partner,  the  joint  creditor,  upon  equitable  con- 
siderations, ought  to  resort  to  the  surviving  partner  before  he 
seeks  satisfaction  from  the  assets  of  the  deceased  partner.  It 
is  admitted  that,  if  the  surviving  partner  prove  to  be  unable 
to  pay  the  whole  debt,  the  joint  creditor  may  then  obtain  full 
satisfaction  from  the  assets  of  the  deceased  partner.  The  real 
question,  then,  is,  whether  the  joint  creditor  shall  be  compelled 
to  pursue  the  surviving  partner  in  the  first  instance,  and  shall 
not  be  permitted  to  resort  to  the  assets  of  the  deceased  partner, 
until  it  is  established  that  full  satisfaction  cannot  be  obtained 
from  the  surviving  partner ;  or  whether  the  joint  creditor  may, 
in  the  first  instance,  resort  to  the  assets  of  the  deceased  partner, 
leaving  it  to  the  personal  representatives  of  the  deceased  partner 
to  take  proper  measures  for  recovering  what,  if  any  thing,  shall 
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appear  upon  the  partnership  accounts  to  be  due  from  the  surviving  Wilkinson 
partner  to  the  estate  of  the  deceased  partner.  Considering  that  Henderson. 
the  estate  of  the  surviving  partner  is  at  all  events  liable  to  the 
fall  satisfaction  of  the  creditors,  and  must  first  or  last  be  answer- 
able for  the  failure  of  the  surviving  partner  ;  that  no  additional 
charge  is  thrown  upon  the  assets  of  the  deceased  partner  by  the 
resort  to  them  in  the  first  instance,  and  that  great  inconvenience 
and  expense  might  otherwise  be  occasioned  to  the  joint  creditors ; 
and,  further,  that  according  to  the  two  decisions  in  Sleech's  case 
in  the  cause  of  Devaynes  v.  Noble,  the  creditor  was  permitted  to 
charge  the  separate  estate  of  the  deceased  partner,  which  in 
equity  was  not  primarily  liable,  as  between  the  partners,  without 
first  having  •*resort  to  dividends  which  might  be  obtained  by  [  •BSQ  ] 
proof  under  the  commission  against  the  surviving  partner,  I  am 
of  opinion  that  the  plaintiff  is  entitled  in  this  case  to  a  decree  for 
the  benefit  of  himself,  and  all  other  joint  creditors,  for  the  payment 
of  his  debt  out  of  the  assets  of  Shepherd,  the  deceased  partner. 

The  remedy  against  Hartley,  the  surviving  partner,  is  altogether 
at  law,  and  I  can  make  no  decree  against  him ;  but  he  was 
properly  joined  as  a  defendant  to  the  suit,  being  interested  to 
contest  the  demand  of  the  plaintiff,  and  of  all  other  persons 
claiming  to  be  joint  creditors. 


ST.  GEOKGE  v.  WAKE. 

(1  Myl.  &  Keen,  610—626;  S.  C.  Coop.  temp.  Brough.  129.) 

A  lady,  pending  a  treaty  of  marriage,  which  afterwards  took  effect, 
made  a  voluntary  assignment  of  part  of  her  property  to  her  sister: 
Held,  that  the  husband,  who  was,  under  the  circumstances,  presumed 
to  have  had  notice  of  the  a£signment  before  his  marriage,  was  not 
entitled  to  set  it  aside  on  the  ground  of  fraud  upon  his  marital  right. 

Relief  against  a  disposition  of  property  by  the  intended  wife,  pending 
a  treaty  of  marriage,  can  only  be  given  where  the  husband  has  been 
kept  in  ignorance  of  the  transaction;  and  aemhhj  that,  in  applying  the 
principle  upon  which  conveyances  made  by  the  intended  wife,  pending 
a  treaty  of  marriage,  are  avoided  on  the  ground  of  fraud  upon  the  marital 
right,  the  Court  will  take  into  consideration  the  meritorious  object  of 
such  conveyances,  and  the  situation  of  the  intended  husband  in  point 
of  pecuniary  means. 

The  original  bill  was  filed  by  the  Eev.  Henry  St.  George  and 
Sarah  his  wife  against  Charles  Wake  and  Martha  his  wife,  and 
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St.  George  Henry  Eyres  Landor ;  and  it  prayed  that  certain  deeds  executed 
Wake.  in  November,  1829,  by  Sarah  St.  George,  shortly  before  her 
marriage  with  the  plaintiff  Henry  St.  George,  might  be  declared 
fraudulent  and  void,  and  might  be  delivered  up  to  be  cancelled. 
The  bill  stated  that  in  the  months  of  September  and  October, 
1829,  the  plaintiff  Sarah  St.  George,  then  Sarah  Noble,  spinster, 
was  residing  at  Cheltenham  with  her  aunt  Sarah  Daniel,  and 
that  an  intimacy  commenced  between  the  plaintiff  Henry  St. 
George  and  Mrs.  Daniel,  which  led  to  an  acquaintance  between 
the  plaintiffs,  and  that  ultimately  a  marriage  between  the  plaintiffs 
was  agreed  upon  with  the  consent  and  approbation  of  Mrs.  Daniel, 
and  that  such  intended  marriage  was  well  known  to  the  defen- 
dant Landor,  who  had  long  been  the  confidential  adviser  and 
solicitor  of  Mrs.  Daniel,  and  also  to  the  defendant  Charles  Wake 
and  to  Martha  his  wife,  who  was  the  sister  of  Sarah  Noble,  but 
who  had  not  been  upon  friendly  terms  with  her  aunt  Mrs.  Daniel, 
by  reason  of  her  having  married  without  her  aunt's  approbation. 
The  bill  further  stated,  that  in  October,  1829,  Mrs.  Daniel  and 
Miss  Sarah  Noble  returned  from  Cheltenham  to  the  residence 
of  the  former  at  Warwick ;  that  the  plaintiff  Henry  St.  George, 
[  '611  ]  who  was  a  native  of  Ireland,  was  compelled  to  return,  and  *did 
return,  to  that  country :  and  that  on  the  15th  of  the  following 
November,  Mrs.  Daniel  died,  having  made  a  will,  which  had 
been  prepared  by  the  defendant  Landor,  who  was  named  one 
of  the  executors,  whereby  she  gave  the  interest  of  2,000i.  to  the 
defendant  Martha  Wake  for  her  life,  to  her  separate  use,  and 
the  principal  to  her  issue  if  she  had  any,  and  if  no  issue,  then 
she  directed  one  moiety  of  the  said  sum  of  2,000i.  to  be  paid  to 
Sarah  Noble,  and  the  other  moiety  to  Margaret  Nichols,  another 
niece  of  the  testatrix;  and  she  bequeathed  the  residue  of  her 
property,  after  payment  of  her  debts  and  legacies,  to  Sarah  Noble. 
The  bill  alleged  that  upon  the  death  of  Mrs.  Daniel,  the  defen- 
dants Wake  and  his  wife,  and  Landor,  knowing  that  the  plaintiff 
Henry  St.  George  was  then  absent  in  Ireland,  but  that  he  was 
expected  shortly  to  return  to  fulfil  his  contract  of  marriage,  con- 
certed a  scheme  for  inducing  Sarah  Noble  to  make  over  some 
of  her  property  to  her  sister  Martha  Wake,  and  that  in  pursuance 
of  that  scheme,  Landor  on  the  night  of  the  15th  of  November 
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wrote  and  sent  a  letter  to  Sarah  Noble,  containing,  among  others,    St.  GEOBaB 

the  following  passage :  "  When  I  last  saw  Mrs.  Daniel,  this  day       wakb. 

fortnight,  she  told  me  that  in  consequence  of  your  intended 

marriage,  she  should  make  another  will,  and  do  something  more 

for  Mrs.  Wake :  what  that  was,  she  did  not  mention.    Now  allow 

me  to  suggest  to  you  for  consideration,  whether  it  would  not 

promote  amity,  if  you  wrote  to  Mrs.  Wake  and  stated  to  her  that 

as  your  aunt  had  given  over  to  you  1,000Z.  of  the  legacy  in  case 

she  (Mrs.  Wake)  died  without  children,  you  would  release  that 

reversion  to  her,  if  she  would  wish  to  have  the  power  of  disposal 

over  it  in  case  she  had  no  children."     The  bill  went  on  to  state 

that  Miss  Noble,  without  reflecting  that,  under  the  circumstance 

of  her  being  engaged  to  marry  the  plaintiff  Henry  St.  George, 

she  was  not  competent  to  dispose  of  her  property,  did  *on  the       [  '612  ] 

16th  of  November  accede  to  the  proposal  of  Landor,  that  she 

should  give  up  her  reversionary  interest  in  the  said  sum  of  1,000Z. 

in  favour  of  her  sister. 

The  bill  further  stated,  that  on  the  same  16th  of  November, 
Mr.  Hutchinson,  who  was  a  solicitor  connected  with  the  family 
of  the  testatrix,  made  a  proposal  to  Miss  Noble  to  assign  to  her 
sister,  Mrs.  Wake,  four  Liverpool  Dock  bonds,  of  the  value  of 
1,200Z.,  which  Miss  Noble  possessed  in  her  own  right,  instead 
of  releasing  her  reversionary  interest  in  the  legacy ;  that  ultimately 
Miss  Noble  was  prevailed  upon  to  consent  to  the  assignment  of 
the  Liverpool  Dock  bonds,  as  well  as  to  the  release  of  her  rever- 
sionary interest  in  the  legacy ;  that  such  consent  was  obtained 
on  the  17th  of  November,  and  that  Landor  sat  up  the  whole  or 
the  greater  part  of  the  night,  between  the  17th  and  18th  of 
November,  to  prepare  two  deeds  of  assignment,  which  were 
executed  by  Miss  Noble  on  the  18th,  whereby  the  Liverpool 
Dock  bonds,  and  her  reversionary  interest  in  the  legacy,  were 
respectively  assigned  to  her  sister  Martha  Wake.  The  bill  further 
stated,  that,  shortly  after  these  transactions,  the  plaintiff  Henry 
St.  George  returned  to  Warwick,  and  the  14th  of  December 
intermarried  with  the  plaintiff  Sarah  St.  George,  and  that  there 
was  no  issue  of  the  marriage  between  the  defendant  Wake  and 
Martha  his  wife. 
The  original  bill  was  filed  on  the   19th  of  January,  1830; 


392  1881.     CH.     1  MYL.  &  K.  612—614.  [r.r. 

St.  Gbobob    Mrs.  St.  George  died  on  the  26th  of  October,  1830 ;  and  the  suit 
Wake.       was  revived  by  the  plaintiff  Henry  St.  George,  as  administrator 
to  her  estate. 

The  defendants  Wake  and  his  wife,  by  their  answer,  admitted 

that  the  assignments  were  executed  by  Mrs.  St.  George  without 

pecuniary  consideration ;  but  they  denied  that  such  assignments 

[  •eis  ]       were  fraudulently  procured,  *and  insisted  that  they  were  free 

and  unconstrained  gifts  on  the  part  of  Mrs.  St.  George. 

The  defendant  Landor,  by  his  answer,  stated  that,  in  1817, 
the  testatrix  Mrs.  Daniel  took  her  two  nieces,  then  Sarah  Noble 
and  Martha  Noble  the  defendant,  to  reside  with  her;  that  she 
executed  one  or  more  wills,  in  which  she  provided  for  them 
equally,  and  always  treated  them  with  equal  favour  until  the 
year  1824,  when  the  defendant  Mrs.  Wake  disobliged  Mrs.  Daniel 
by  her  marriage ;  but  that  Mrs.  Daniel  became  reconciled  to  the 
defendant  long  before  her  decease :  that  Mrs.  Daniel  had,  shortly 
before  her  death,  communicated  to  the  defendant,  as  her  con- 
fidential adviser,  her  intention  of  making  a  new  will,  and  doing 
something  more  for  Mrs.  Wake,  if  the  marriage,  then  in 
contemplation  between  Mr.  St.  George  and  Sarah  Noble,  should 
take  effect:  that  the  testatrix  had  instructed  the  defendant  to 
make  inquiries  as  to  the  accuracy  of  Mr.  St.  George's  representa- 
tions respecting  the  estates  of  his  father  and  his  own  prospect 
of  obtaining  a  living  of  l,200i.  a  year ;  and  that,  upon  making 
such  inquiries,  it  turned  out  that  the  family  property  was  very 
limited,  and  that  there  was  no  foundation  for  the  representation 
respecting  the  living  :  that  Mrs.  St.  George  placed  great  confidence 
in  the  defendant  Landor ;  and  that  the  deeds  in  question  were 
executed  by  his  advice,  for  the  purpose  of  fulfilling,  to  a  certain 
extent,  the  wishes  and  intentions  of  the  testatrix,  and  of 
re-establishing  affection  between  the  two  sisters :  that  the  assign- 
ments were  free  and  unconstrained  gifts ;  and  that  Mrs.  St.  George 
was  of  mature  age  and  discretion  at  the  time  of  making  them, 
being  thirty-eight  years  old. 

There  was  no  positive  evidence  that  Mr.  St.  George  knew, 

previously  to  his  marriage,  that  the  assignments  had  been  made ; 

[  ^614  ]       but  it  was  not  alleged  in  the  bill  that  *the  transaction  was 

concealed  from  him  ;  or  that  he  was  ignorant  of  the  assignments 
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having  been  made  at  the  time  of  his  marriage.     No  settlement    St.  George 
was  made  by  Mr.  St.  George  upon  his  marriage  with  Miss  Noble,       wakb. 
and  it  did  not  appear  that  he  was  possessed  of  any  property 
which  could  have  been  made  the  subject  of  a  settlement. 

Mr.  Pemberton  and  Mr.  Koe,  for  the  plaintiff: 

*  *  The  title  to  relief  against  fraud  upon  the  marital  or 
ante-nuptial  right  is  fully  established  by  the  cases :  Carleton  v. 
Earl  of  Dorset  {i)y  Blanchet  v.  Foster  {2),  Strathmore  v.  Boives{s), 
Goddard  v.  Snow  (4).  It  is  evident,  in  the  present  case,  that 
Mr.  Landor  and  the  Wakes  colluded  to  deprive  this  lady  of  her 
property.  What  motive  could  there  be,  except  the  fear  of 
Mr.  St.  George's  return,  for  the  extraordinary  precipitation  with 
which  the  deeds  were  prepared  ?  When  once  a  treaty  of  marriage 
is  entered  into,  the  woman  is  as  incapable  of  disposing  of  her 
property  before  the  completion  of  the  contract,  as  she  is  after  the 
marriage  has  taken  place. 

Mr.   Bickersteth  and  Mr.  J.   Ritsselly  for   the   defendants 
Mr.  and  Mrs.  Wake : 

*  *     It  is  clear  that  Mr.  St.  George  knew,  previously  to  his       [  615  ] 
marriage,  of  the  assignments  having  been  made,  and  that  he 

might,  if  he  had  thought  proper,  have  retired  from  the 
engagement ;  but  it  did  not  suit  the  plaintiff  to  abandon  a  lady 
with  a  fortune  of  30,000Z.  because  he  could  not  obtain,  in 
addition  to  that  fortune,  a  sum  of  2,000{.  or  3,000L,  which  the 
lady's  kindness  and  generosity  had  induced  her  to  give  to  a  sister 
in  less  fortunate  circumstances.     *     *     * 

Sir  C.  Wetherell  and  Mr.  Lynch,  for  the  defendant  Landor.         [  616  ] 

Mr.  Pemberton,  in  reply  : 

*  *  The  circumstances  under  which  the  assignments  were 
obtained  constituted  a  fraud  upon  the  lady,  as  well  as  upon  the 
surviving  plaintiff  in  the  suit ;  and,  if  the  marriage  had  never 

(1)  2  Vem.  17.  J.  22). 

(2)  2  Ves.  sen.  264.  (4)  25  E.  B.  Ill  (1  Russ.  485). 

(3)  1  B.  B.  76  (2  Cox,  28,  1  Yes. 
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St.  Geoboe    taken  effect,  she,  or  her  representatives  after  her  death,  might 
Wake.       have  set  aside  the  assignments  in  this  Court. 


The  Master  of  the  Bolls: 

The  transaction  between  this  lady  and  her  sister  was  one  which, 
under  all  the  circumstances,  might  well  have  taken  place  between 
such  near  relations  without  being  liable  to  any  imputation  of 
fraud.  As  there  is  nq  evidence  that  the  transaction  was  concealed 
from  the  plaintiff,  and  as  there  is  no  allegation  in  the  bill  of  such 
concealment,  or  of  the  plaintiff's  ignorance,  before  the  marriage, 
of  the  assignments  having  been  made,  it  is  to  be  presumed  that 
the  plaintiff  had  notice  of  the  assignments  previously  to  the 
marriage;  and  if  a  person  is  acquainted  before  his  marriage 
[  •617  ]  with  the  fact  *of  an  assignment  of  property  made  by  his  intended 
wife,  such  assignment  cannot  be  said  to  be  a  fraud  upon  his 
marital  right.  If  he  still  thinks  fit  to  marry  the  lady,  he  cannot 
reasonably  complain  that  he  is  deceived  or  defrauded.  I  will, 
however,  look  into  the  cases  on  this  subject. 

With  respect  to  Mr.  Landor,  it  must  be  observed  that  his 
conduct  was  not  such  as  his  professional  duty  required.  On  the 
15th  of  November  he  writes  to  Miss  Noble,  suggesting  to  her  the 
propriety  of  parting  with  her  interest  in  the  sum  of  1,000Z.,  to 
which  she  was  entitled  under  the  will  of  Mrs.  Daniel  in  case  of 
Mrs.  Wake  dying  without  children,  of  which  there  was  great 
probability,  as  Mrs.  Wake  had  been  married  many  years,  and 
had  no  child.  On  the  16th,  at  the  suggestion  of  Mr.  Hutchinson, 
another  solicitor.  Miss  Noble  is  induced  to  part  with  her  Liverpool 
Dock  bonds.  On  the  17th,  Mr.  Landor  sits  up  till  a  late  hour  in 
the  night  to  prepare  the  two  deeds  of  gift,  which  are  executed  by 
this  lady  on  the  18th.  The  necessary  inference  is,  that  the 
deeds  were  prepared  with  all  this  haste  and  precipitation,  lest 
Miss  Noble's  willingness  to  acquiesce  in  the  suggestions  which 
had  been  made  to  her  should  be  altered  by  the  return  of  her 
intended  husband.  It  is  impossible  that  Mr.  Landor  could 
be  ignorant,  in  fact  it  would  be  inconsistent  with  parts  of 
his  own  testimony  to  suppose  him  ignorant,  that  this  lady  was 
under  an  engagement  of  marriage  with  Mr.  St.  George.  For 
these    reasons,   if  I  shall  be  ultimately  of   opinion  that  this 
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bill  ought  to  be  dismissed,  I  shall  not  give  Mr.   Landor  his    St.  Geobge 
costs.  Wake. 

His  Honour  stated,  on  a  subsequent  day,  that  he  had  looked  J^^y  6. 
into  the  authorities,  and  had  not  found  any  case  *which  went  |-  m^i^ 
the  length  of  establishing  the  proposition  that  if  a  person,  who 
had  entered  into  a  treaty  of  marriage  with  a  lady,  knew  of  a  gift 
made  by  the  lady  pending  such  treaty,  and  nevertheless  thought 
fit  afterwards  to  marry  her,  the  gift  could  be  considered  as  void 
in  this  Court.  At  law,  if  a  lady  secretly  disposed  of  a  part  of 
her  property,  after  a  contract  of  marriage,  the  contract  was 
thereby  avoided;  and  proof  of  this  secret  disposition  was  a 
vaUd  defence,  if  an  action  were  brought  against  the  intended 
husband  for  breach  of  the  promise  of  marriage. 

His  Honour  again  commented  upon  the  improper  precipitation 

with  which  the  deeds  of   assignment  had  been  prepared,  and 

stated  that,  under  these  circumstances,  he  could  not  give  to 

Mr.  Landor,  or  to  the  other  parties,  defendants  to  this  suit,  their 

costs.     The  bill  was  accordingly 

Dismissed  without  costs. 

The  plaintiff  presented  a  petition  of  appeal.  1833. 

July  19,  20, 
22. 

Sir  E.  Sugden  and  Mr.  Koe,  for  the  plaintiff.  

Mr.  Knight  and  Mr.  J.  Russell,  in  support  of  the  decree. 

Sir  C.  Wetherell  and  Mr.  Lynch,  for  the  defendant  Landor. 

The  cases  cited  in  the  argument  upon  the  appeal  are  stated 
and  comn^nted  upon  in  the  judgment  of  the  Lord  Chancellor. 

The  Lord  Chancellor  :  Att^,  3. 

This  was  a  suit  instituted  by  Mr.  St.  George  and  his  wife  to  set  [  619  ] 
aside  a  deed,  by  which  she  conveyed  to  her  sister,  Mrs.  Wake, 
her  reversion  expectant  upon  Mrs.  Wake's  death  without  issue, 
in  the  sum  of  1,000Z.  left  by  their  aunt's  will,  and  also  an 
assignment  to  Mrs.  Wake  of  four  Liverpool  Dock  bonds,  worth 
1,200/. ;  both  gifts  being,  it  was  alleged,  obtained  by  fraud  from 
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St.  George  Mrs.  St.  George,  then  Miss  Noble,  and  both  gifts  being,  it  was 
Wake.  furthei*  alleged,  made  while  the  marriage,  which  four  weeks  after 
took  effect,  between  the  two  plaintiffs  was  in  contemplation. 

It  is  admitted  that  the  deeds  were  without  consideration ;  and 
the  first  ground  on  which  it  is  sought  to  impeach  them  is 
that  of  fraud  or  surprise ;  advantage  being,  it  is  said,  taken  of 
Miss  Noble's  distress  of  mind,  and  no  one  being  present  to 
advise  her  except  Mr.  Landor,  the  aunt's  solicitor,  who  suggested 
the  release  of  the  reversion,  and  Mr.  Hutchinson,  a  friend  of  the 
family,  who  advised  the  assignment  of  the  bonds. 

But  I  am  clearly  of  opinion  that  the  case  of  fraud  and  surprise 
fails  altogether.  Mr.  Landor  had  no  interest  whatever  in  the 
transaction,  nor  apparently  had  Mr.  Hutchinson;  and  both 
might  most  fairly  advise  the  arrangement  in  the  relative  situation 
of  the  two  sisters,  one  of  whom  had  just  been  disappointed  by 
the  aunt's  will,  which  there  is  reason  to  believe  Mr.  Landor  knew 
she  had  intended,  but  for  her  sudden  death,  to  alter.  Miss  Noble^ 
too,  was  a  person  of  mature  age,  between  thirty  and  forty,  and 
apparently  not  without  some  knowledge  of  business.  The  evidence 
furnishes  some  details  of  a  scene  between  the  sisters,  in  which 
Mrs.  Wake  is  alleged  to  have  conducted  herself  with  some 
[  •620  ]  violence :  ♦that  evidence,  however,  is  far  from  being  unexception- 
able ;  and  if  it  were,  it  would  not  by  any  means  be  sufficient  to 
invalidate  the  gift.  Strong  expressions  of  feeling  are  incident 
to  family  disputes,  and  often  mix  themselves  with  arrangements 
by  which  such  differences  are  allayed,  without  giving  to  the  party 
induced  to  make  concessions  for  so  desirable  an  object  any  right 
afterwards  to  set  them  aside. 

The  other  and  the  main  ground  of  reliance  is,  that  the  deeds 
were  in  fraud  of  the  intended  husband's  rights,  upon  the  principle 
that  a  voluntary  convej''ance  by  a  woman,  while  marriage  is  in 
contemplation,  is  avoidable  by  the  husband  from  whom  it  was 
concealed,  or  who,  at  least,  had  no  notice  of  it.  This  principle 
has  been  often  laid  down,  but  it  has  been  very  rarely  acted  upon 
to  the  extent  of  avoiding  by  judicial  decision  a  conveyance  in 
fraud  of  the  future  husband's  rights. 

In  almost  all  the  cases  where  the  principle  is  recognised,  there 
were  circumstances  which  the  Court  laid  hold  of  to  escape  from 
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the  application  of  the  rule,  or  which  really  took  those  cases  out    St.  Gsobgb 

of  the  rule.     Thus,  in  Hunt  v.  Matthews  (i),  King  v.  Cotton  {2)^       Wake. 

Strathmore  v.  Bowes  (s),  Ball  v.  Montgomery  (4),  and  Blanchet  v. 

Foster  {^^  there  were  abundant  acknowledgments  of  the  rule  by 

dicta^  but  in  some  of  them,  from  the  husband  having  had  notice, 

and  in  the  last,  from  the  bond  having  been  given  for  a  valuable 

consideration,  there  was  no  decree  to  set  the  transaction  aside. 

In  other  eases  where  there  were  decrees,  the  facts  raising  the 

question  seem  to  have  been  mixed  with  special  circumstances. 

Thus,  Poti&on  *v.  Wellington  {6) ,  turned  upon  a  recital  in  the       [•621] 

settlement,  which  the  Court  and  afterwards  the  House  of  Lords 

held  to  be  an  appointment,  and  so  to  prevent  the  conveyance 

made  before  the  marriage  in  default  of  appointment  from  taking 

effect. 

Even  Carleton  y.  Dorset  {7),  always  supposed  to  be  a  plain 
decision  on  the  principle,  is  incumbered  with  the  statement,  at 
least  in  the  report,  that  '^  the  wife  being  crazed  in  her  under- 
standing, endeavoured  to  run  away  from  her  husband  and  stirred 
up  her  creditors  against  him,"  and  with  the  corrected  statement 
in  the  note,  that  the  defendants,  her  trustees,  stirred  up  the 
creditors  against  the  husband,  the  settlement  in  question  being 
one  to  her  separate  use.  The  case  of  Edmonds  v.  Dennington, 
cited  in  Carleton  v.  Dorset^  proves  nothing,  for  it  was  only  that  a 
second  husband  is  not  bound  by  a  settlement  made  on  a  former 
marriage,  of  which  settlement  he  had  no  notice,  and  which  gave 
the  wife  power  to  act  as  a  fem^  sole  notwithstanding  that  first 
marriage.  So  Lance  v.  Nonnan  (8),  was  a  case  of  gross  fraud  and 
even  conspiracy ;  and  in  Howard  y.  Hooker  (9) ,  the  marriage  treaty, 
which  had  been  broken  off,  was  renewed  by  representations  that 
the  husband  was  to  have  the  wife's  fortune,  in  consideration  of 
which  he  made  a  handsome  settlement  upon  her. 

How  far  the  existence  of  a  fraud  upon  the  husband  is  necessary 
to  the  application  of  the  rule,  appears  both  from  the  dicta  of 
Lord  Thurlow  in  Strathmore  v.  Bowes  (10),  and  of  Mr.  Justice 

(1)  1  Vem.  408.  (6)  2  P.  Wme.  533. 

(2)  2  P.  Wms.  674.  (7)  2  Vera.  17. 

(3)  1  B.  R.  76  (1  Ves.  J.  22).  (8)  2  Ch.  Eep.  59. 

(4)  2  R.  R.  197  (2  Ves.  J.  191).  (9)  2  Ch.  Ca.  81. 

(5)  2  Ves.  s6n.  264.  (10)  1  R.  R.  at  p.  78  (1  Ves.  J.  28). 
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St.  Geobgb  Buller  in  the  previous  discussion  of  the  same  case  (i) ;  but  still 
Wake.  more  clearly  *from  two  decisions,  one  of  Thomas  v.  William8{2)^ 
[  ^622  ]  where  the  release  of  a  legacy  without  consideration  during  a 
treaty  of  marriage  was  supported  against  the  husband  on  the 
ground  that  he  had  never  inquired  after  the  bequest,  and  another 
of  De  ManneviUe  v.  Crompton(z),  where  Lord  Eldon  held  that 
the  husband  could  not  be  relieved  against  the  voluntary  giving 
up  (for  family  reasons,  which  made  it  very  fair  to  do  so,)  of  a 
promissory  note  to  a  large  amount,  after  instructions  for  the 
settlement  had  been  given,  though  that  settlement  gave  him  a 
contingent  interest  in  all  the  wife's  bonds  and  notes  vested  in 
trustees,  and  the  promissory  note  was  the  only  instrument  of 
that  description.  Lord  Eldon  decided  the  case  on  the  ground 
that  there  was  no  evidence  of  the  marriage  taking  place  upon  a 
representation  of  the  particulars  or  amount  of  property,  and  he 
considered  that  he  should  have  gone  beyond  any  precedent  had 
he  decided  otherwise. 

Neither  of  these  cases  appears  to  have  been  cited  in  Goddard 
V.  Snow  (4,)  y  where  the  principle  has  been  carried  further  than  in 
any  other  case.  From  the  peculiar  circumstances,  that  is 
certainly  a  strong  decision,  the  husband  never  having  known 
of  the  existence  of  the  property,  or,  indeed,  of  any  property 
belonging  to  his  wife,  and  the  conveyance  having  taken  place  a 
long  time  before  the  marriage.  But  there  was  also  great 
specialty  in  the  case,  and  manifest  contrivance  and  concealment. 
It  thus  appears  how  little  positive  decision  there  is  upon  the 
point,  independent  of  all  special  circumstances.  The  cases  are 
[  •628  ]  either  such  as  ended  in  allowing  the  conveyance  ♦to  stand,  on 
account  of  something  which  prevented  the  application  of  the 
principle,  while  it  was  in  general  terms  recognised ;  or  such  as 
ended  in  setting  aside  the  conveyance  upon  grounds  wholly 
independent  of  the  principle ;  or  such  (and  these  are  extremely 
few — two  or  three,  at  most)  as  applied  the  principle  to  setting 
aside  the  conveyance,  but  in  circumstances  of  gross  fraud,  and 
even  conspiracy.  It  might,  perhaps,  be  affirmed  that,  excepting 
Goddard  v.  Snoiv,  no  case  exists  of  a  conveyance  by  the  wife, 

(1)  2  Br.  C.  C.  350.  (3)  12  E.  E.  233  (1  Ves.  &  B.  354). 

(2)  Mos.  177.  (4)  25  E.  E.  Ill  (1  Euss.  485). 
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though  without  consideration,  being  set  aside  simply  because  St.  Gbobgb 
made  during  a  treaty  of  marriage,  and  without  the  knowledge  of  wa'kb. 
the  intended  husband.  Yet  it  is  certain  that  all  the  cases  in 
which  the  subject  is  approached  treat  the  principle  as  one  of 
undoubted  acceptance  in  this  Court ;  and  it  must  be  held  to  be 
the  rule  of  the  Court,  to  be  gathered  from  an  uniform  current  of 
dicta,  though  resting  upon  a  very  slender  foundation  of  actual 
decision  touching  the  simple  point.  As,  however,  every  thing 
depends  upon  the  fraud  supposed  to  be  practised  upon  the 
husband,  it  is  clearly  essential  to  the  application  of  the  principle 
that  the  husband  should,  up  to  the  moment  of  the  marriage, 
have  been  kept  in  ignorance  of  the  transaction.  Furthermore, 
the  cases  would  even  seem  to  authorise  us  in  taking  all  the 
circumstances  of  the  parties  into  consideration ;  as  the  meritorious 
object  of  the  conveyance,  and  the  situation  of  the  husband  in 
point  of  pecuniary  means.  Thus,  among  the  reasons  for  which 
the  bill  to  set  aside  a  settlement  before  marriage  was  dismissed, 
in  King  y.  Cotton  (i),  one  was  that  the  husband  was  in  mean 
circumstances — ^an  Irish  half-pay  lieutenant,  who  received  a 
considerable  sum  with  the  wife,  and  did  not  so  much  as  pretend 
he  could  settle  any  jointure  upon  her.  This  and  another  case  (2), 
arising  *out  of  the  same  facts.  Cotton  v.  King,  appear  to  have  [  '624  ] 
been  much  discussed.  The  settlement  was  before  the  treaty  of 
marriage,  but  it  was  found  to  have  been  concealed  from  the 
husband;  it  rather  appeared,  mdeed,  that  a  statement  of  her 
fortune  had  been  laid  before  him,  in  which  the  property  conveyed 
was  represented  as  still  her  own.  The  reasonableness  of  making 
some  provision  for  her  children  while  she  remained  sole  was  also 
insisted  on  by  the  Court  in  the  case  of  King  v.  Cotton ;  and  the 
same  views  had  been  taken  in  an  older  decision.  Hunt  v. 
Matthews  (s),  where,  however,  the  husband's  privity  to  the  deed 
appears  to  have  been  admitted.  In  the  case  of  De  ManneviUe 
v.  Crompton{4),  to  which  I  have  already  referred,  the  Court  went 
much  into  the  circumstances,  and  relied  greatly  upon  the  very 
natural  arrangement  and  the  fair  course  of  the  transaction 
between  such  near  relatives  as  mother  and  daughter.     Circum- 

(1)  2  P.  Wms.  674.  (3)  1  Vem.  408. 

(2)  2  P.  Wms.  358.  (4)  12  R.  B,  233  (1  Ves.  &  B.  334). 
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St.  Gboboe    stances  of  this  kind  are  certainly  very  material  to  rebut  the 
Wake.       inference  of  fraud  upon  which  the  doctrine  rests ;  and  it  is  clear 
that  there  exist  in  the  present  case  circumstances  of  a  similar 
nature  not  undeserving  of  attention. 

The  provision  was  not,  it  is  true,  for  children,  as  in  some  of 
the  former  instances,  but  it  was  for  an  only  sister;  a  sister,  too, 
who  had  been  deprived  of  the  testatrix's  bounty,  the  fund  dealt 
with,  by  a  marriage  of  which  she  disapproved,  while  the  legatee 
herself,  who  had  profited  by  her  disappointment,  was,  at  the 
time  of  the  decease  of  the  testatrix,  about  to  form  an  alliance 
apparently  not  less  displeasing  to  the  same  party. 

The  husband,  too,  brought  no  accession  to  the  matrimonial 
[  •625  ]  stock ;  any  settlement  by  him  was  out  of  the  *question ;  and 
there  can  be  no  doubt  whatever  that  the  difference  effected  by 
the  gift  and  assignment  upon  his  intended  wife's  fortune  would 
not,  had  it  been  clear  beyond  all  dispute  that  he  knew  it,  as  I  am 
disposed  to  think  he  did,  have  created  the  least  hesitation  on  his 
part  in  prosecuting  the  match. 

Upon  these  circumstances,  however,  and  upon  such  as  these, 
it  is  not  necessary  to  dwell.  They  tend  to  shew  that  the  present 
case  is  as  free  from  all  matter  of  aggravation,  as  the  few  in  which 
the  principle  has  been  applied  have  been  abundant  in  such  matter. 
It  is  not  even  alleged  in  the  bill  that  the  husband  was  ignorant 
of  the  transaction ;  indeed,  it  is  not  perfectly  certain  that  the 
treaty  was  going  on,  and  the  marriage  intended,  at  the  date  of 
the  gift.  On  this  last  point,  however,  I  place  no  reliance ;  the 
one  thing  needful  in  a  case  of  this  kind  is  wanting ;  the  act  does 
not  appear  clearly  to  have  been  done  in  fraud  of  the  marital  right 
about  to  vest  in  the  intended  husband,  for  the  evidence  is  wholly 
defective  in  shewing  that  it  was  concealed  from  him :  on  the 
contrary,  when  the  time  that  elapsed  between  the  assignment 
and  the  marriage  is  considered,  he  being  almost,  during  the 
whole  of  the  interval,  in  constant  intercourse  with  the  lady  and 
her  family ;  and  when  it  is  further  considered  that  his  near 
relatives,  likewise  upon  the  spot,  were  acquainted  with  the 
transaction,  it  is  more  likely  that  he  should  have  known  it  than 
been  ignorant  of  it.  With  the  exception  of  Goddard  v.  Snow, 
indeed,  there  will  not  be  found  any  direct  authority  for  holding. 
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that  the  bare  fact  of  the  husband  not  knowing  what  had  been  st.  aEOBGB 
done  is  enough  without  more,  so  that  the  transaction  is  fraudulent  wake. 
and  void  as  against  him,  although  nothing  has  been  done  to 
mislead  him ;  and  the  authorities  of  Buller,  J.,  in  one  of  the 
cases  of  Lady  Strathmore  v.  Bowes,  and  of  Lord  *Eldon,  in  [  •626  ] 
De  ManneviUe  v.  Crompton,  are  directly  and  strongly  the  other 
way.  Yet,  even  in  Goddard  v.  Snow,  it  is  to  be  observed  that 
the  peculiar  circumstance  of  the  length  of  time  which  first  the 
courtship,  and  then  the  coverture  lasted,  plainly  shewed  a  wilful 
and  continued  suppression  of  the  fact.  He  lived  ten  years  with 
his  wife,  after  courting  her  ten  months,  and  only  discovered  it 
at  her  decease  :  although,  therefore,  he  could  not  be  said  to  have 
been  deceived  as  to  her  fortune,  inasmuch  as  he  never  knew 
either  that  she  had  the  money,  or  had  settled  it;  yet  the 
inference  is  irresistible,  from  the  length  of  time  that  she  care- 
fully concealed  from  him  what  she  had  done.  This  inquiry, 
however,  is  rendered  unnecessary  in  the  present  instance ;  be- 
cause, far  from  there  being  any  proof  of  concealment  or  suppres- 
sion of  the  truth,  there  is  good  reason  to  suppose,  according  to 
the  probabilities  of  the  case,  that  the  husband  was  aware  of  what 
had  passed.  It  is  material  to  this  important  part  of  the  case, 
that  the  bill  does  not  charge  concealment  from  Mr.  St.  George, 
nor  even  bare  want  of  knowledge  on  his  part.  It  is,  therefore, 
clear  upon  all  the  points,  that  the  decision  below  must  be 
affirmed. 

But  it  is  said  that  Mr.  Landor  has  not  been  allowed  his  costs 
foy  the  decree  ;  and  no  doubt,  generally  speaking,  a  party  has  a 
light  to  his  costs,  where  fi*aud  has  been  charged  against  him, 
and  not  proved.  Nevertheless,  when  I  consider  that  the  great 
liaste  in  which  the  whole  transaction  was  begun  and  finished 
before  Mr.  St.  George's  arrival  was  the  cause  of  all  the  suspicion 
nrhich  arose  respecting  it,  although  nothing  whatever  rests  upon 
the  conduct  of  Mr.  Landor,  yet,  as  it  may  justly  be  said  that  a 
few  days'  delay,  without  injury  to  any  party,  would  have  pre- 
cluded all  room  for  doubt,  and  prevented  this  suit,  I  cannot  alter 
this  part  of  the  decree,  but  I  give  the  costs  of  appeal. 
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[  '628  ] 


STEPHENS  V.  JAMES. 

(1  Myl.  &  Keen,  627—633.) 

The  Court  has  authority  to  order  maiutenance  for  infants  out  of  the 
jurisdiction,  if  the  ciroumstances  of  the  case  require  it ;  and  where  an 
infant  had  been  taken  by  his  father,  who  had  absconded,  without  having 
surrendered  to  a  commission  of  bankruptcy,  to  America,  and  the  father 
would  not  suffer  the  infant  to  return  to  England,  the  Court,  upon  appeal, 
gave  liberty  to  the  guardian  to  apply  annually  for  an  allowance  for  the 
infant's  maintenance  and  education  in  America,  on  condition  of  producing 
certificates,  shewing  the  proper  application  of  the  money. 

By  a  settlement  dated  the  14th  of  June,  1817,  and  made  in 
contemplation  of  a  marriage,  which  afterwards  took  effect,  between 
John  Stephens  and  Elizabeth  Mary  Green  the  younger,  reciting 
that  Elizabeth  Bellamy,  widow,  deceased,  had  bequeathed  all  the 
rest  and  residue  of  her  estate  and  effects  to  trustees  upon  trust 
to  sell,  and  invest  the  produce  of  sale,  and  to  pay  the  dividends 
arising  therefrom  to  her  daughter  Elizabeth  Mary  Green  the 
elder  during  her  life,  to  her  separate  use ;  and  after  her  decease 
upon  trust  to  permit  and  suffer  the  testatrix's  grand-daughter, 
the  said  Elizabeth  Mary  Green  the  younger,  to  receive  the 
dividends  to  her  separate  use  ;  and  after  her  decease  upon  trust 
to  apply  such  dividends  to  the  maintenance  of  all  or  any  the 
lawful  children  of  the  said  Elizabeth  Mary  Green  the  younger 
during  their  respective  minorities,  and  to  pay  and  divide  the 
capital' among  such  children,  when  and  as  soon  as  they  should 
respectively  attain  the  age  of  twenty-one,  share  and  share  alike ; 
and  in  case  only  one  such  child  should  live  to  attain  the  age  of 
twenty-one,  then  the  whole  to  such  child,  with  limitations  over 
in  case  no  child  should  live  to  attain  the  age  of  twenty- one ;  and 
reciting  that  a  sum  of  12,000L  Navy  5  per  cents.,  part  of  the 
residuary  estate  of  the  said  Elizabeth  Bellamy,  was  then  standing 
in  the  name  of  the  said  trustees,  it  was  witnessed  that  Joseph 
Green  and  the  said  Elizabeth  Mary  Green  the  elder,  his  then 
wife,  gave  and  granted  to  the  said  trustees,  their  executors,  &c.» 
during  the  life  of  the  said  Elizabeth  Mary  Green  the  elder,  an 
annuity  of  300Z.  to  be  charged  upon  the  dividends  and  interest 
of  the  said  stock,  upon  trust,  after  the  mtended  marriage,  *for 
the  said  Elizabeth  Mary  Green  the  younger  for  her  life,  to  her 
separate  use;   and  after  her  decease  upon  trust  for  the  said 
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John  Stephens  for  his  life ;  and  after  the  decease  of  the  survivor  Stephens 
of  them,  upon  trust  for  the  issue  of  the  marriage.  The  settle-  jambs. 
ment  contained  a  proviso  that  if  the  said  John  Stephens  should, 
during  the  lifetime  of  Elizabeth  Green  the  elder,  and  of  Elizabeth 
Mary  Green,  his  intended  wife,  in  any  way  charge  or  incumber 
the  growing  payments  of  the  said  annuity,  or  commit  any  act 
of  bankruptcy,  his  life  interest  in  the  said  annuity  should  cease 
and  be  for  the  benefit  of  the  issue  of  the  intended  marriage. 

Elizabeth  Mary  Stephens  died  in  1821,  leaving  her  husband, 
and  John  Stephens  the  younger,  the  only  issue  of  the  marriage, 
surviving  her.  John  Stephens,  the  father,  charged  the  annuity 
of  800L,  in  the  lifetime  of  his  wife,  with  the  payment  of  several 
annuities;  and  in  1826  a  commission  of  bankrupt  was  issued 
against  him,  and  he  was  duly  declared  a  bankrupt;  but  he 
absconded  to  America  without  having  surrendered  to  the  com- 
mission, taking  with  him  the  infant,  who  was  then  about  eight 
years  of  age.  A  bill  was  filed  by  Elizabeth  Mary  Green,  on 
behalf  of  the  infant,  praying  that  it  might  be  declared  that  the 
life  interest  of  John  Stephens,  the  father,  in  the  annuity  of  800Z. 
was  forfeited,  and  that  the  infant  had  in  consequence  of  such 
forfeiture  become  entitled  thereto ;  and  also  praying  for  the 
appointment  of  a  guardian,  and  the  allowance  of  maintenance 
for  the  infant. 

By  an  order  dated  the  12th  of  August,  1828,  the  Master*s 
report,  made  in  pursuance  of  the  usual  reference  upon  petition, 
whereby  he  approved  of  Elizabeth  Mary  Green  the  elder  as  a 
guardian,  and  of  an  allowance  of  120^  per  annum  for  the  main- 
tenance of  the  infant,  to  commence  from  the  day  of  his  arrival 
in  England,  was  confirmed. 

The  father  refused  to  allow  the  infant  to  return  to  England,  [  629  j 
and  insisted  upon  funds  being  sent  to  America  to  defray  the 
expenses  of  his  education;  and  an  arrangement  having  been 
made  for  transmitting  funds  for  that  purpose  to  a  respectable 
mercantile  house  at  New  York,  a  petition,  stating  these  circum- 
stances, was  presented  to  the  Master  of  the  Bolls ;  and  an  order, 
dated  the  SOth  of  November,  1880,  was  thereupon  made  by  his 
Honour,  referring  it  to  the  Master  to  inquire  whether  this 
arrangement  would  be  for  the  benefit  of  the  infant.     Shortly 

26— a 
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Stephens  after  the  date  of  this  order,  Elizabeth  Green,  the  grandmother 
Jambs.  of  the  infant,  received  a  letter  from  the  father,  in  'which  he 
described  himself  to  be  in  destitute  circumstances,  and  expressed 
his  willingness  to  allow  his  son  to  return  to  England  on  receiving 
a  sum  of  nSL  for  the  expenses  of  his  outfit  and  voyage.  This 
sum  was  transmitted  to  the  father,  wrho,  instead  of  fulfilling  his 
engagement,  applied  the  money  to  his  own  use. 

At  the  hearing  of  the  cause  before  the  Yice-Chancellor  on 
the  8th  of  July,  1881,  it  was  decreed  that  the  life  interest  of 
John  Stephens,  the  father,  in  the  annuity,  was  forfeited,  and 
that  the  infant  had,  upon  such  forfeiture,  become  entitled  thereto; 
and  the  Master  was  directed  to  inquire  what  would  be  a  proper 
allowance  for  the  maintenance  and  education  of  the  infant,  regard 
being  had  to  the  circumstances  of  the  father,  and  to  the  orders 
of  the  12th  of  August,  1828,  and  the  80tb  of  November,  1880. 
The  Master  found,  by  his  report,  that  the  sum  of  1782.  had  been 
transmitted  to  America,  and  retained  by  the  father  in  the  manner 
above  mentioned,  and  that  an  arrangement  had  been  subsequently 
made  by  the  guardian  for  placing  the  infant  at  the  Miaimi  College 
of  Oxford,  Ohio,  under  the  care  of  a  Professor  M'GafiFy,  for  which 
purpose  it  was  proposed  to  transmit  an  annual  sum  of  2001.  to  a 
(  •830  ]  respectable  banker  at  New  York,  who  *undertook  to  see  to  the 
proper  application  of  the  money.  The  Master  reported  that, 
upon  consideration  of  all  the  evidence  that  had  been  laid  before 
him,  this  proposal  was  for  the  benefit  of  the  infant,  and  ought  to 
be  carried  into  effect. 

The  cause  having  come  on  for  further  directions  upon  this 
report,  and  it  being  proposed,  as  part  of  the  minutes  of  the 
decree,  that  the  sum  of  200Z.  should  be  annually  applied  to  the 
maintenance  and  education  of  the  infant  in  the  manner  so 
approved  by  the  Master, 

The  Master  of  the  Bolls  refused  to  confirm  this  part  of  the 
Master's  report ;  and  directed  that  such  sums  as  Elizabeth  Mary 
Green,  the  plaintiff,  had  expended  or  rendered  herself  liable  to, 
should  be  repaid  to  her;  but  that,  in  future,  no  part  of  the 
annuity  of  800Z.  should  be  applied  to  the  maintenance  and  educa- 
tion of  the  infant  until  his  return  to  England,  and  that,  until 
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Buch  return,  the  dividends  and  interest  of  the  said  annuity  should     Stephens 
be  invested,  to  accumulate  for  the  benefit  of  the  infant.  Jameb. 

The  plaintiff  appealed  against  this  order.  July  19. 

Mr.  Tinney  and  Mr.  B.  Keen  for  the  plaintiff  [cited  Logan  v. 
FairlieiX)  : 
Beference  'was  also  made  to  a  case  of  Jackson  v.  Hankey,  which 
was  heard  in  private  by  Lord  Eldon,  L.  C,  on  several  occasions 
in  1821,  and  of  which  Mr.  Jacob  (who  was  one  of  the  counsel 
employed  in  the  case)  gives  a  note,  without  mentioning  the  names, 
in  Jac.  264.  In  that  case]  a  father,  having  been  appointed  to  a  [  631  ] 
situation  in  his  Majesty's  service  which  required  him  to  reside 
abroad  for  several  years,  was  allowed  by  the  Court  to  take  his 
infant  children  with  him,  upon  undertaking  to  bring  them  back 
with  him,  if  they  should  be  living  at  the  expiration  of  his  period  of 
service,  and  to  transmit  half-yearly  vouchers  to  the  Court  shew- 
ing the  mode  in  which  their  education  was  conducted.     *    *    * 

The  Loobd  Chancellob  :  [682] 

The  only  question  in  this  case  is  that  which  involves  the 
jurisdiction  of  the  Court ;  for,  if  the  Court  has  the  power  to  order 
maintenance  for  infants  out  of  the  jurisdiction,  it  will  gladly  avail 
itself  of  its  authority  to  adopt  a  course  which  is  obviously,  under 
all  the  circumstances,  most  for  the  benefit  of  the  infant.  I 
am  of  opinion  that  the  case  of  Logan  v.  Fairlie  is  a  sufficient 
♦authority  to  establish  the  jurisdiction  of  the  Court,  and  that  [  •683  ] 
the  case  before  Lord  Eldon  affords  a  precedent  for  annexing 
such  conditions  to  an  order,  made  in  behalf  of  an  infant  out  of 
the  jurisdiction,  as  will  have  the  effect  of  keeping  its  property 
under  the  control  of  the  Court. 

*'  His  Lordship  doth  order  that  the  order  made  on  the  hearing 
of  this  cause  for  further  directions,  bearing  date  the  14th  day  of 
June,  1888,  be  varied.  And  it  is  ordered,  that  the  plaintiff 
Elizabeth  Mary  Green,  the  guardian  of  the  plaintiff  John  Stephens, 
be  at  liberty  to  apply  to  the  Court  at  the  end  of  each  year,  from 

(1)  23  B.  B.  28  (Jac.  193). 


406 


1888.     CH.     1  MYL.  &  K.  688. 


[b.b. 


Stephebs 

p. 

James. 


the  15th  day  of  February,  1888,  for  an  allowance,  not  exceeding 
2002.  per  annum,  for  the  maintenance  and  education  of  the  said 
plaintiff,  the  infant,  at  the  Miaimi  College  of  Oxford,  Ohio,  in 
the  United  States  of  America.  And  the  said  petitioner  Elizabeth 
Mary  Green  is  on  every  such  application  to  produce  proper 
certificates,  vouchers,  or  other  evidence  of  the  plan  of  education 
of  the  said  infant  plaintiff  actually  adopted  during  the  year  then 
last  past,  and  of  the  sums  actually  expended  by  the  said  plaintiff 
Elizabeth  Mary  Green  in  such  maintenance  and  education  of  the 
said  infant  plaintiff  during  the  said  last-mentioned  year,  or  for 
which  she  shall  have  rendered  herself  liable." 


1833. 
June  11,  12. 

BiUU  Omrt. 

Leach,  M.R. 

[  643  ] 


RAWOETH  V.  MARRIOTT  (1). 

(1  Myl.  &  Keen,  643—646.) 

Whei'e  an  attorney  who  draws  the  will  of  the  testator  takes  a  benefit 
under  it,  the  case  is  to  be  considered  with  peculiar  jealousy,  and  the 
jury  who  try  the  validity  of  the  will  must  be  satisfied  that  the  testator 
knew  its  contents ;  but  their  consideration  need  not  to  be  confined  to 
direct  evidence,  and  they  may  find  for  the  will  upon  drcumstantial 
evidence  only. 

In  this  case  a  bill  was  filed  by  an  heir-at-law,  impeaching  the 
validity  of  his  ancestor's  will,  on  the  ground  of  fraud  and  imposi- 
tion upon  the  alleged  testator,  and  at  the  hearing  of  the  cause 
the  usual  issue  of  devisavit  vel  non  was  directed. 

Upon  the  trial  of  the  issue  a  verdict  was  found  in  favour  of  the 
validity  of  the  will,  and  a  motion  was  now  made  for  a  new  trial. 

Mr,  Bickersteth  and  Mr,  Lynch,  in  support  of  the  motion 
for  a  new  trial. 


Mr. 
contra. 


Pemberton,  Mr.  Hill,  Mr,  Jacob,  and   Mr,  Richards^ 


The  confidential  attorney  of  the  testator,  who  drew  the  will, 

was  himself  one  of  four  residuary  legatees  under  it,  and  had  also 

a  pecuniary  legacy  of  2502.,  and  the  ground  chiefly  relied  upon 

in  support  of  the  motion  was,  that  where  the  attorney  who  draws 

(1)  Fulton  V.  Andrew  (1875)  L.  R.  7  H.  L.  448, 44  L.  J.  P.  17,  32  L.  T.  209. 
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a  will  takes  a  benefit  under  it,  it  is  not  to  be  presumed,  as  in     Bawobth 

other  cases,  that  the  testator,  who  executes  the  will,  is  acquainted    mabbiott. 

with  its  contents,  but  that  direct  evidence  must  be  given  of  that 

fact;  that  in  this  case  there  was  no  such  direct  evidence,  and 

that  the  Judge,  who  tried  the  issue,  ought  to  have  stated  to  the 

jury  that  they  could  not,  in  the  absence  of  positive  evidence, 

infer  the  testator's  knowledge  of  the  contents  of  the  instrument. 

In  support  of  the  proposition  *that,  where  the  person  who  draws      [  '644  ] 

a  will  takes  a  benefit  under  it,  there  must  be  direct  evidence  of 

the  testator's  knowledge  of  the  contents  of  the  will,  Pctske  v. 

Ollat(i),  Ingram  V.  Wyatt(2)y  and  Barton  v.  Robins  (s),  were  cited. 

In  Paske  v.  Ollat  Sir  John  Nichol's  words  were  :  "  The  writer  of 

the  will,  who  was  the  deceased's  attorney,  is  himself  benefited 

under  it  to  a  considerable  amount.    The  Court  is  always  extremely 

jealous  of  a  circumstance  of  this  nature.     By  the  Eoman  law, 

qui  se  scripsit  hoiredem  could  take  no  benefit  under  a  will.     By 

the  law  of  England  this  is  not  the  case ;  but  the  law  of  England 

requires,  in  all  instances  of  the  sort,  that  the  proof  should  be 

clear  and  decisive ;  the  balance  must  not  be  left  in  equilibria ; 

the  proof  must  go  not  merely  to  the  act  of  signing,  but  to  the 

knowledge  of  the  contents  of  the  paper."   In  Ingram  v.  Wyatt  (2), 

the  same  learned  Judge  said,  ''The  cases  shew  how  extremely 

jealous  the  law  is  to  protect  the  unwary  against  undue  influence 

and  control.     Where  that  relation  of  confidence  (between  client 

and  attorney)  exists,  and  where  the  party  frames  the  instrument 

for  his  own  advantage  and  benefit,  every  presumption  arises 

against  the  transaction.    As  in  the  case  of  an  interested  witness, 

it  is  not  necessary  to  prove  falsehood — a  court  of  law  will  not 

hear  him  at  all :  so  in  the  case  of  the  person  who  draws  the  will, 

taking  a  benefit  under  it,  it  is  not  necessary  to  prove  fraud  and 

circumvention;   he  must  remove  the   suspicion    by  clear  and 

satisfactory  proof." 

On  the  other  side  it  was  contended,  that  where  a  testator 
of  sound  and  disposing  mind  executed  a  will,  the  law  presumed 
that  he  was  cognizant  of  the  contents,  and  that  that  presumption 

(1)  2  PhiU.  325.  (3)  3  Phill.  455,  n. 

(2)  1  Hagg.  394. 
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rawobth  was  not  rebutted  by  the  circumstance  *of  a  benefit  being  given 
mabbiott.  ui^der  the  will  to  the  person  who  drew  it.  In  this  case,  an 
[  *645  ]  attempt  had  been  made  to  impeach  the  soundness  of  the  testator's 
mind  ;  but  that  attempt  had  failed,  and  the  jury  had,  moreover, 
come  to  the  conclusion,  that  no  fraud  or  imposition  had  been 
practised  upon  the  testator.  There  was  no  such  inflexible  rule 
as  that  supposed  to  have  been  laid  down  by  the  learned  Judge 
of  the  Ecclesiastical  Court,  nor  was  such  a  rule  consistent  with 
the  general  principles  of  the  law  of  evidence.  Unless  the  pre- 
sumption of  law  were  rebutted  by  circumstances  sufficient  to 
satisfy  the  jury,  that  the  testator  was  ignorant  of  the  contents 
of  the  will  which  he  executed,  that  presumption  must  prevail ; 
and  it  would  be  most  dangerous  to  hold,  that  the  jury  were  bound 
to  form  their  conclusions,  not  upon  the  general  merits  of  the  case 
as  brought  in  evidence  before  them,  but  upon  some  particular 
species  of  testimony.  It  was  also  insisted,  that  the  point  relied 
upon  as  a  ground  for  further  investigation  before  a  jury  should 
have  been  raised  by  the  pleadings,  and  that,  as  it  had  not  been 
so  raised,  the  defendants  were  entitled  to  have  the  motion 
dismissed  with  costs. 

June  12.       The  Master  of  the  Eolls  : 

An  attorney,  who  has  a  prudent  regard  for  his  own  character, 
will  desire  to  avoid  drawing  a  will  under  which  he  is  to  take  a 
considerable  benefit.  He  may  be  placed  in  circumstances  in 
which  he  cannot  well  avoid  being  the  drawer  of  such  a  will,  and 
in  that  case  the  same  prudent  regard  for  his  character  will  induce 
him  to  provide  direct  and  clear  evidence  of  the  intention  of  the 
testator  to  make  the  gift  in  his  favour.  If  he  fails  in  that  pre- 
caution he  must  expect  that  the  transaction  will  be  viewed  with 

[  •Oie  ]  extreme  jealousy ;  and  it  will  be  *the  duty  of  the  Judge  who 
tries  the  validity  of  such  a  will  to  call  the  particular  attention 
of  the  jury  to  the  special  circumstances,  and  to  state  to  them 
that  they  must  be  satisfied  that  the  testator  knew  the  contents 
of  the  will ;  but  it  will  not  be  the  duty  of  the  Judge  to  state  to 
the  jury  that  they  must  come  to  that  conclusion  upon  direct 
evidence  only,  and  that  they  must  exclude  from  their  considera- 
tion all  circumstantial  evidence.    Upon  examination  of  the  case 
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of  Paske  v.  Ollat,  it  does  not  appear  to  me  that  the  learned  Judge 

who  decided  that  case  entertained  the  opinion  which  is  imputed 

to  him ;  and,  having  had  an  opportunity  of  seeing  that  learned 

Judge,  I  have  learned  from  him  that  it  was  not  his  intention,  in 

that  judgment,  to  express  such  an  opinion. 

Upon  the  whole,  it  appears  to  me  that  the  learned  Judge  before 

whom  this  issue  was  tried  fully  discharged  his  duty  in  his  summing 

up  to  the  jury.    It  was  for  them  to  determine  whether,  under 

the  special  circumstances  of  this  case,  it  was  to  be  considered 

that  the  testator  well  knew  the  contents  of  the  will.     They  have 

come  to  the  conclusion  that  the  testator  did  know  such  contents ; 

and  the  learned  Judge  has  expressed  himself  in  his  report  to  be 

fully  satisfied  with  that  conclusion.     I  am  equally  satisfied  with 

it ;  and  I  must,  therefore,  refuse  this  application  for  a  new  trial : 

and,  as  it  is  grounded  upon  a  view  of  the  case  which  was  not 

brought  forward  in  the  pleadings,  I 

Refuse  it  with  costs. 


RA.WOBTH 
V, 

Mabbiott. 


PARR  V.  PARR. 

(1  Myl.  &  Keen,  647—648;  S.  C.  2  L.  J.  (N.  S.)  Ch.  167.) 

A  testator  directed  his  property  to  be  settled  up6n  his  daughter 
Harriet  in  such  manner  that  in  case  of  her  death  it  should  devolve 
upon  her  children,  if  she  had  any ;  and  if  she  should  not  have  any,  then 
that  she  should  bequeath  it  to  any  person  she  might  think  fit :  the  word 
** devolve"  imports  transmission  to  children  living  at  the  death  of  the 
mother ;  and  upon  the  death  of  the  mother,  her  husband,  as  represen- 
tative of  a  deceased  child,  took  no  interest  imder  the  will. 

William  Elliot,  by  his  will  dated  in  March,  1808,  directed 
that  his  wife  should  receive  the  interest  of  whatever  money  he 
might  die  possessed  of  during  her  life ;  and,  after  her  decease, 
he  directed  the  capital  to  be  settled  on  his  daughter  Harriet  in 
such  manner  that,  in  case  of  her  death,  it  should  devolve  upon 
her  children  if  she  should  have  any,  and  if  she  should  not  have 
any,  then  that  she  should  bequeath  it  to  any  person  she  might 
think  fit.  The  testator  died  in  1817.  His  daughter  Harriet 
married  the  plaintiflF  Parr  in  1811,  and  had  a  child,  Mary  Ann, 
who  died  in  1821 ;  and  in  1819  she  had  a  second  child,  Charlotte: 
Harriet  Parr  died  in  1827.     The  question  was,  whether  the 


183S. 
Jum4, 

BdU  Court 
Leach,  M.B. 
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Pabb        plaintiff,  as  representative  of  the  deceased  child,  took  any  interest 
Parr.        under  the  will. 

Mr.  Beames,  for  the  plaintiff,  contended,  that  the  general 
rule  of  law  was  that,  where  there  was  a  gift  of  the  interest  of 
personal  property  to  a  person  for  life,  with  a  direction,  after  the 
decease  of  such  person,  to  pay  the  principal  to  his  children,  all 
the  children  took  an  immediate  vested  interest  as  tenants  in 
common.  The  cases  in  which  it  had  been  held  that  the  gift  of  the 
principal  did  not  vest  until  the  death  of  the  tenant  for  life  turned 
upon  circumstances  not  applicable  to  the  present  case.  With  respect 
to  the  word  "  devolve,"  it  meant  no  more  than  that  the  property 
should  go,  upon  the  death  of  the  mother,  to  all  the  children  equally. 

Mr.  Stinton,  contra. 

[  648  ]       The  Master  of  the  Rolls  : 

The  intention  of  the  testator  is  perfectly  clear ;  and  there  is 
no  rule  of  law  which  prevents  the  will  from  receiving  that  con- 
struction which  the  language  of  the  testator  naturally  imports. 
He  directs  the  property  to  be  so  settled  upon  his  daughter,  that, 
in  case  of  her  death,  her  fortune  should  devolve  upon  her  children, 
if  she  should  have  any.  Any  at  what  time  ?  At  her  death.  To 
"  devolve  "  means  to  pass  from  a  person  dying  to  a  person  living; 
the  etymology  of  the  word  shews  its  meaning.  It  was  to  devolve 
upon  her  children  if  she  should  have  any  at  her  death ;  and  if 
she  should  not  have  any,  it  was  to  go  to  any  person  to  whom 
she  might  think  proper  to  bequeath  it. 


1832.  PHILLIPS  V.  PHILLIPS. 

/a^2%,  (1  Myl.  &  Keen,  649-664.) 

"~T  Real  estate  purchased  with  partnership  capital  for  the  purposes  of  the 

T            mV  joint  trade  is  personal  estate,  and,  in  respect  of  the  share  of  a  deceased 

'    *  partner,  retains  that  character  as  between  his  real  and  personal  repre- 

■-  ^^^  J  sentatives  (1). 

[One  question  in  this  cause  was,  whether  a  lapsed  share  of 
•  residue  comprising  real  estate  by  will  directed  to  be  sold  and  to 

(1)  See  now  the  Partnership  Act,      70  L.  T.  265,  and  the  cases  there 
1890,  ss.  20—22,  and  see  Davis  v.      cited.— 0.  A.  S. 
Davie,  '94, 1  Ch.  393, 63  L.  J.  Ch.  219, 
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be  deemed  to  be  part  of  the  testator's  personal  estate,  so  far  as  Phillips 
it  was  constitated  of  the  produce  of  real  estate,  belonged  to  the  Phillips. 
co-heiresses  or  to  the  next  of  kin  of  the  testator  (i).] 

The  testator  [John  Phillips]  carried  on  the  business  of  a  [  651  ] 
brewer,  in  partnership  with  a  relation,  also  named  John  Phillips, 
no  articles  of  partnership  having  been  entered  into  or  drawn  up 
between  them ;  and  in  the  course  of  their  business,  after  the  date 
of  the  will,  they  purchased  with  partnership  monies  certain  free- 
hold and  copyhold  public  houses  for  the  purposes  of  their  trade, 
which  were  conveyed  and  surrendered  to  the  two  partners  and 
their  heirs  :  and  another  question  in  the  cause  was,  whether  the 
interest  of  the  testator  in  these  public  houses  was  to  be  considered 
as  a  part  of  his  general  personal  estate,  or  only  personal  estate 
so  far  as  it  was  required  for  the  discharge  of  the  debts  and 
engagements  of  the  trade.     *     *     * 

On  the  second  point,  Mr.  Bickersteth  and  Mr.  Williamson,        [  653  ] 
for  the  co-heiresses.     *     ♦     * 

Mr.  Pemberton,  Mr.  Tinney,  Mr.  Rolfe,  and  Mr.  MetccUfey  on 
the  other  side  [relied  chiefly  on  Toivnsend  v.  Devayne8{2).]  In  [655] 
that  case  freehold  and  copyhold  premises,  consisting  in  part 
of  paper-mills,  were  purchased  with  part  of  the  partnership 
capital,  and  held  for  the  use  of  the  partnership,  and,  upon  the 
death  of  one  of  the  partners,  his  executors  agreed  to  sell  his 
share  to  *Devaynes,  a  surviving  partner,  for  4,700Z.  A  suit  was  [  '656  ] 
instituted  by  the  executors  against  Devaynes  and  the  heir-at-law, 
for  a  specific  performance  of  that  agreement,  and  upon  a  reference 
to  the  Master  to  inquire  how  much,  if  any,  of  the  4,700Z.  arose 
from  such  part  of  the  premises  as  was  personal  estate,  the  Master 
reported  that  1,800^.,  part  of  the  4,7002.,  arose  out  of  personal 
estate.  An  exception  was  taken  to  that  report,  on  the  ground 
that  the  Master  ought  to  have  certified  that  the  whole  of  the 

(1)  The  Master  of  the  Bolls  Phillips  v.  Phillips  is  consequently 

decided  this  question  in  favour  of  confined  to  the  point  stated  in  the 

the  next  of   kin,   but  his  decision  head-note. — 0.  A.  S. 

was  subsequently  overruled  by  Lord  (2)  Hef erred  to  in  Lindley  on  Part- 

CtLAXWOltTK,Jj.C.  in  Taylor y.  Taylor  nership,   and  now  covered    by  the 

(1853)  3  De  G.  M.  &  G.  190,  22  L.  J.  Partnership  Act,  1890,  s.  22.—0.  A.  S. 
Ch.  742,  and  the  present  report  of 
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Phillips  4,700Z.  arose  from  personal  estate ;  and  Lord  Eldon  allowed  the 
Phillips,  exception.  That  decision  settled  the  general  question  as  to 
the  absolute  conversion  into  personalty  of  real  estate  purchased 
for  partnership  purposes,  without  reference  to  contract  between 
the  partners ;  for,  although  it  was  alleged  that  there  had  been 
an  agreement  between  the  partners  that  the  surviving  partners 
should  have  the  option  of  purchasing  the  shares  of  deceased 
partners,  the  Master  expressly  found  that  no  agreement  for  a 
sale,  which  was  binding  upon  the  heir-at-law,  had  been  entered 
into  by  the  testator.  It  might  now  be  considered  as  settled,  there* 
fore,  that  the  equitable  interest  in  real  property,  purchased  with 
partnership  capital  for  partnership  purposes,  was,  upon  the  decease 
of  a  partner,  distributable  as  such  partner's  personal  estate. 

[  667  ]  Mr.  Bickerstethy  in  reply,  observed  that    *    *    it  was  clear, 

at  any  rate,  that  Lord  Eldon  did  not  consider  that  the  general 
question  was  disposed  of  by  Townsend  v.  Devaynes;  for,  in 
Crawshay  v.  MawZe(i),  which  occurred  six  years  afterwards,  that 
learned  Judge  treated  the  point  as  still  unsettled.  Li  speaking 
of  freehold  estate  purchased  by  a  partnership  for  partnership 
purposes,  his  Lordship  there  said  that  '*  a  question  might  in 
that  case  arise  on  the  death  of  a  partner,  whether  it  would  pass 
as  real  estate,  or  as  stock — personal  estate  in  enjoyment,  though 
freehold  in  nature  and  quality." 


The  Master  of  the  Bolls  [upon  this  question  said  :] 

[  663  ]  With  respect  to  the  second  question, — whether  the  freehold 

and  copyhold  property  purchased  with  the  partnership  capital, 
and  conveyed  to  the  two  partners  and  their  heirs  for  the 
purposes  of  the  partnership  trade,  is  to  be  considered  as 
personal  estate  only  for  the  payment  of  the  partnership  debts, 
or  is  generally  to  be  considered,  to  the  extent  of  a  moiety,  as 
personal  estate  of  a  deceased  partner, — I  confess  I  have  for 
some  years,  notwithstanding  older  authorities,  considered  it 
to  be  settled  that  all  property,  whatever  might  be  its  nature, 
purchased  with  partnership  capital  for  the  purposes  of    the 

(1)  18  R.  R.  at  p.  135  (1  Swanst.  521). 
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partnership  trade,  continued  to  be  partnership  capital,  and  to 
have,  to  every  intent,  the  quality  of  personal  estate :  and  in 
the  case  of  Feredayv.  Wightwick{i),  I  had  no  intention  to  confine 
the  principle  to  the  payment  of  the  partnership  demands. 
Lord  Eldon  has  certainly,  upon  several  occasions,  expressed 
such  an  opinion :  the  case  of  Totvnsend  v.  Devaynes  (2)  is  a  clear 
decision  to  that  effect;  and  general  convenience  requires  that 
this  principle  should  be  adhered  to.     *    *    * 


Phillips 
Phillips. 


BUREELL  V.  NICHOLSON. 

(1  Myl.  &  Keen,  680—682.) 

Upon  a  biU  of  diBCOveiy  in  aid  of  an  action  to  try  whether  the  plaintiffs 
house  was  within  the  limits  of  a  certain  parish,  and  therefore  liable  to 
the  parochial  rates ;  the  Court  ordered  the  defendants,  the  parish  officers, 
to  produce  for  his  inspection  the  rate-books,  account-books,  minute- 
books,  orders,  and  other  documents,  which  related  to  the  matter  in 
question,  and  were  admitted  by  their  answer  to  be  in  their  possession* 

Thb  bill  was  filed  for  discovery  in  aid  of  the  plaintiflf's  case 
upon  an  action  at  law,  which  was  brought  for  the  purpose 
of  determining  the  question  whether  he  was  a  resident  house- 
holder within  the  parish  of  St.  Margaret,  Westminster,  and 
liable,  as  such,  to  parochial  rates.  The  defendants  were  the 
parish  officers  and  the  vestry  clerk  of  St.  Margaret's. 

Sir  E.  Sugden  and  Mr.  Kindersley  moved  that  certain  books 
and  papers  relating  to  the  matters  in  question  in  the  cause,  and 
which  otie  of  the  defendants,  Stephenson,  the  vestry  clerk,  by 
his  answer,  admitted  to  be  in  his  custody  and  possession,  might 
be  produced  for  the  inspection  of  the  plaintiff. 

The  Attomey-General,  Mr.  Pepys,  Mr.  Treslove,  and  Mr. 
Parker,  for  different  defendants,  opposed  the  motion. 

The  Lord  Ghancbllob  : 

This  was  a  motion  by  the  plaintiff  for  the  production  of  books 
and  papers  admitted  to  be  in  the  hands  of  one  of  the  defendants. 
An  action  of  trespass  is  pending  at  law,  which  has  for  its  object 
(1)  32  B.  B.  136  (1  Buss.  &  My.  45).  (2)  See  ante,  p.  411. 


1888. 
Atig.  15. 

Lord 

Urouoham, 

L.a 

[680] 
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BuBRKLL     to  determine  whether  or  not  Bichmond  Terrace  and  Privy  Gardens 
NicHOLBOK.    SLi*e  within  the  parish  of  St.  Margaret,  Westminster ;  a  distress 
having  been  made  by  the  parish  upon  the  goods  of  the  plaintiff, 
as  occupier  of  a  house  in  the  disputed  district,  and  the  action 
thereupon  brought  by  him  to  try  that  question. 
[  681  ]  Stephenson,  the  defendant  against  whom  the  present  motion 

was  made,  is  the  vestry  clerk  of  the  parish. 

The  bill  charges  that  the  defendant  Stephenson  has  in  his 
possession  divers  maps,  plans,  and  surveys  of  the  parish  and 
of  the  locus  in  quo^  and  also  divers  rate-books  and  other 
books  of  accounts,  pleadings,  cases  and  statements  for  counsel's 
opinion,  orders  for  removal,  relief,  and  burial  of  paupers, 
receipts,  documents,  and  papers  relating  to  the  matters  in  the 
bill  (that  is,  the  matters  in  question  at  law) ;  and  that,  if  these 
were  produced,  the  truth  of  the  plaintiff's  case  would  appear. 

The  defendant,  by  his  answer,  denies  having  certain  of  the 
kinds  of  documents  charged,  such  as  maps,  plans,  and  surveys, 
pleadings  and  cases,  &c. ;  but  he  admits  having  others,  as  rate- 
books, minute-books,  account-books,  and  orders,  and  he  sets 
forth  the  particulars  in  a  schedule  which  occupies  fourteen  or 
fifteen  folios,  and  he  refers  to  a  mass  of  books  and  papers  by 
date  and  title,  and  also  to  chests  of  other  documents,  so  that  the 
bare  inspection  of  the  whole  would  be  a  work  of  much  time  and 
labour.  But  he  does  not  deny  that  these  documents  contain 
matters  connected  with  the  plaintiff's  right,  and  by  which  that 
right  would  be  made  to  appear. 

I  am  of  opinion  that  the  production  of  these  papers  and  books 
comes  within  the  rule  under  which  they  are  sought  to  be  pro- 
duced. The  question  is  one  of  boundary,  and  these  documents 
contain  the  evidence  common  to  both  parties — the  evidence 
of  the  title  of  both.  They  cannot  be  said  to  stand  in  the 
same  predicament  with  the  documents  which  in  Bolton  v.  The 
Corporation  of  Liverpool  were  refused  by  the  ViCE-CHANCBLiiOR, 
[  •682  ]  and  afterwards,  *in  February,  1838,  by  this  Court  (i),  aflSrming 
his  Honour's  order ;  and  although,  at  first,  I  was  inclined  to 
doubt  whether  they  did  not  come  within  the  principles  there 
laid  down;   yet,  upon  further  consideration,  I  think  they  do 

(!)  Page  251,  $upra. 
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not,  but  must  be  taken,  upon  the  statement  undenied  on  the 
pleadings,  to  be  evidence  common  to  both  parties. 

It  would  be  a  grievous  thing  if,  in  such  a  case  as  this,  the 
question  at  law  were  tried  with  only  the  feeble  aid  given  to 
the  party  and  the  Court  by  a  8i(hpoena  duces  tecum,  the  Court 
having  no  power  to  order  a  previous  inspection  of  papers  which 
are  voluminous  enough  to  fill  a  room. 

As  I  entertained  some  doubt  how  far  this  case  clashed  with 
the  former,  wherein  I  agreed  with  the  Vicb-Chancellor,  I 
deemed  it  a  respect  due  to  his  Honour  that  I  should  com- 
municate with  him  upon  the  subject;  and,  after  examining 
the  pleadings,  he  has  arrived  at  the  conclusion  to  which  I  had 
come,  and,  indeed,  considers  that  there  is  no  doubt  at  all  of  the 
plaintiff's  right  to  the  production. 


BURBELL 

V. 

NiCHOLBON. 


LYDE  V.  MTNN  (1). 

(1  Myl.  &  Keen,  683—696;  S.  C.  Coop.  temp.  Brough.  128.) 

Under  the  law  of  bankruptcy  in  force  in  1826,  a  claim  founded  on  a 
covenant  to  charge  a  particular  debt  upon  a  specific  fund,  in  which  the 
covenantor  had  no  present  interest,  but  merely  an  expectancy,  was  not 
barred  by  the  bankruptcy  and  certificate  of  the  covenantor,  before  he 
acquired  an  actual  interest  in  the  fund. 

In  the  month  of  December,  1824,  the  defendant  John  Mynn, 
in  consideration  of  the  sum  of  1,110!.,  granted  to  the  plaintiff 


(1)  Bobinson  v.  Ommanney  (1883) 
23  Ch.  D.  285,  52  L.  J.  Ch.  440,  49 
li.  T.  19. 

[iVottf. — ^In  the  case  of  Thompson 
V.  Cohen  (1872)  L.  R.  7  Q.  B.  527, 
41  L.  J.  Q.  B.  221,  26  L.  T.  693, 
this  case  was  distinguished  on  the 
ground  that  the  covenant  to  secure 
the  debt  (an  annuity)  was  not  prov> 
able  under  the  bankruptcy,  and  was 
therefore  possibly  not  extinguished 
by  the  extinction  of  the  debt.  It  is, 
liowever,  clear  that  such  a  covenant 
-would  be  capable  of  proof  under  the 
modem  law  of  bankruptcy,  and  would 
therefore  be  discharged:  CoUyer  v. 
I9aac9  (1881)  19  Ch.  D.  342,  51 
li.  J.  Ch.  14.  45  L.  T.  567.    Sub- 


1838. 

July  19. 
Avg,  S. 

Lord 

Brougham 

L.C. 

[  663  ] 


sequent  cases  have  so  fully  settled 
the  operation  and  effect  of  covenants 
relating  to  expectant  interests  that  it 
is  thought  unnecessary  to  retain  a  full 
report  of  the  case  of  Lyde  v.  Mynn, 
which  turned  upon  a  state  of  law  now 
obsolete,  and  which  was  decided  at 
a  time  when  the  operation  of  such 
covenants  had  not  been  quite  deter- 
mined. See  now  In  re  Clarke  (1887) 
36  Ch.  Div.  348,  56  L.  J.  Ch.  981, 

57  L.  T.  823;  Tailhy  v.  Official 
Receiver  (1888)  13  App.  Ca.  523,  58 
L.  J.  a  B.  75,  60  L.  T.  162,  H.  L. ; 
In  re  Turcan  (1888)  40  Ch.  Div.  5, 

58  L.  J.  Ch.  101,  59  L.  T.  712— 
0.  A.  S.] 
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Ltde  Lyde  for  his  life  an  annuity  of  160L,  and  covenanted  duly  to 
M^N.  P&7  ^^6  same ;  and,  as  an  additional  security  for  the  payment 
thereof,  he  further  covenanted  to  charge  this  annuity  upon  all 
such  property  as  he,  Mynn,  should,  in  the  event  of  his  wife's 
decease,  become  entitled  to  by  virtue  of  her  last  will  and 
testament,  or  otherwise. 

In  execution  of  a  power  reserved  by  her  marriage  settlement, 
Mrs.  Mynn  made  a  will,  dated  the  26th  of  November,  1826, 
whereby  she  gave  her  property  to  trustees,  upon  trust  to  pur- 
chase an  annuity  of  700Z.,  and  pay  the  same  to  the  defendant, 
her  husband,  half-yearly  during  his  life. 

On  the  18th  of  December,  1826,  a  commission  of  bankrupt 
issued  against  John  Mynn,  under  which  he  was  declared  a 
bankrupt;  and  on  the  19th  of  March,  1827,  he  obtained  his 
certificate.  Mr.  Lyde  never  applied  to  prove  under  the  com- 
mission in  respect  of  his  annuity. 

On  the  11th  of  June,  1827,  Mrs.  Mynn  died ;  and  the  trustees 
having  subsequently  purchased  the  annuity  of  7001.  for  her 
[  •684  ]  husband,  in  pursuance  of  the  directions  in  *her  will,  this  bill 
was  filed  against  Mynn  and  the  trustees,  praying  that  the 
defendants  might  be  decreed  to  join  in  charging  the  annuity 
of  700L  with  the  payment  of  the  plaintiff's  annuity  in  future, 
as  well  as  of  the  arrears  then  due. 

The  Yice-Chancellor  made  a  decree  according  to  the  prayer 
of  the  bill(i),  and  against  that  decree  the  present  appeal  was 
brought. 

Mr.  Pepysy  Mr,  Tinney,  and  Mr.  Parker,  for  the  plaintiff. 

SirE.  Stigden  and  Mr.  Wakefield,  for  the  defendant  Mynn,  who 
appealed  [cited  Harwood  v.  Tooke  (2),  and  other  cases :] 
[  689  ]  The  present  experiment  will,  if  it  succeeds,  suggest  a  simple 

and  effectual  expedient,  by  which  creditors  may  always  evade  the 
consequences  of  their  debtor's  bankruptcy.  They  have  only  to 
take  from  him,  by  way  of  further  security  for  their  debts,  a  cove- 
nant to  charge  all  such  property  as  he  may  at  any  time  thereafter 
acquire.     *    *     ♦ 

(1)  4  Sim.  505.  (2)  29  B.  B.  81  (2  Sim.  192). 
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Mr.  Pepys,   in  reply   [cited   Wethered  v.  Wethered{i)f  and        Lydb 
other  cases]  :  Myiw. 

The  Bankrupt  Act  only  provides  for  personal  obligations,  and  [  ^^^  ] 
80  far  as  this  covenant  is  personal,  undoubtedly  the  bankruptcy 
has  destroyed  it.  But  here  there  were  two  distinct  and  inde- 
pendent covenants  ;  the  one  (which  is  gone)  to  pay  the  annuity  ; 
the  other,  to  secure  the  annuity  by  a  charge  upon  the  property 
expected  from  the  wife.  The  latter  created  an  obligation  which 
bound  the  conscience  of  the  covenantor  with  reference  to  a 
specific  fund  not  actually  existing  at  the  time,  but  expected  soon 
to  come  in  esse.  That  obligation  remains  in  full  force,  notwith- 
standing the  failure  of  the  other  covenant ;  and  the  instant  the 
expectations  are  realised,  the  equity  attaches.     *    *    * 

The  Lord  Chancellor,  after  stating  the  case,  delivered  judg-  ^"^'  ^' 
ment  as  follows : 
That  the  claim  to  the  annuity  is  barred  by  the  Bankrupt  [  692  ] 
Act,  cannot  be  denied ;  for  the  annuity  was  an  interest  of  which 
the  value  was  capable  of  calculation,  and  for  which  proof  might 
have  been  made  under  the  commission.  But  the  covenant  to 
secure  that  annuity  gave  the  annuitant  a  right  which  could  not 
in  any  way  be  made  the  subject  either  of  calculation  or  of  proof ; 
and  it  seems  impossible  to  understand  how  such  a  right  could  be 
barred.  Consider  the  nature  of  the  interest  which  the  covenantor 
had,  which  alone  at  the  execution  of  the  covenant  he  could  pass, 
and  which,  therefore,  must  be  the  measure  of  the  covenantee's 
proof  under  the  commission ;  and  it  will  appear  that  all  proof 
was  out  of  the  question  in  such  a  matter,  and  that,  consequently, 
there  was  nothing  upon  which  the  discharging  power  of  the 
certificate,  with  its  co-relative,  the  power  of  proving,  could 
operate. 

At  the  execution  of  the  covenant,  the  bankrupt's  wife  was 
alive ;  and  the  only  interest  which  the  bankrupt  possessed,  and 
over  which  he  covenanted  to  give  a  security,  was  the  possibility 
of  benefits  which  she  might  choose  to  leave  him  by  her  will. 
He  bound  himself,  in  case  he  should  eventually  take  any  thing 
imder  that  will,  to  give  his  creditor  a  security  over  it.  It  is 
(1)  29  E.  R.  77  (2  Sim.  183). 
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Lyde  impossible  to  treat  this  covenant  as  a  contingent  debt — ^it  is,  in 
Mtitn.  trath,  no  debt  at  all ;  it  is  a  mere  personal  obligation  to  do  a 
certain  thing  in  a  most  uncertain  event.  If  the  covenantee 
attempted  to  prove  in  respect  of  it,  how  was  it  possible  for  the 
commissioners  to  ascertain  the  value  thereof,  and  admit  him  to 
prove  the  amount  so  ascertained,  as  the  fifty-sixth  section  of  the 
Bankrupt  Act  directs?  But  it  is  plainly  not  at  all  like  a  debt 
payable  upon  a  contingency,  which  forms  the  subject  of  that 
[  '693  ]  section.  The  Court  of  *King's  Bench,  in  Taylor  v.  Young  (i), 
held  it  too  clear  to  admit  of  argument,  that  no  value  could  be 
put  upon  a  covenant  to  perform  covenants ;  and  that  the  cove- 
nantor's bankruptcy,  therefore,  could  not  be  pleaded  in  bar  to  an 
action  upon  such  a  covenant.  But  the  difficulty  of  valuing  such 
a  covenant  as  the  one  now  before  the  Court  would  be  infinitely 
greater. 

Another  point,  however,  is  made.  The  covenant  itself  is 
contended  to  be  void,  on  the  ground  of  its  relating  to  a  mere 
expectancy ;  and  the  cases  of  Beckley  v.  Newland  and  Hobson  v. 
Trevor  (2),  in  Lord  Macclesfield's  time,  are  said  to  have  been 
shaken  by  later  cases,  and  particularly  by  Harwood  v.  Tooke. 
But,  so  far  is  this  from  being  correct,  that  on  the  contrary,  some 
of  those  later  cases  recognise  the  authority  of  the  older  ones,  and 
carry  the  principles  there  admitted  somewhat  further,  while  none 
of  them,  when  duly  considered,  indicate  the  least  departure  from 
them. 

In  Wether ed  v.  Wether ed  (3),  besides  the  agreement  to  share 
expectancies,  there  occurred  the  additional  circumstance  of  the 
relation  in  which  the  contracting  parties  stood  to  the  party 
from  whom  the  property,  the  subject-matter  of  agreement,  was 
to  be  derived,  and  the  consequent  argument  founded  on  the 
impolicy  of  favouring  arrangements  in  derogation  of  the  parental 
authority.  The  agreement  of  the  parties  there  was  to  share 
equally  between  them  whatever  of  the  real  or  personal  estates 
of  their  father  might  come  to  them  at  his  decease,  by  devise, 
descent,  or  otherwise ;  and  also  whatever  he  might  advance  to 
them  in  any  way  during  his  life.    But  the  Vicb-Chancbllob, 

(1)  3  B.  &  Aid.  521.  (3)  29  B.  E.  77  (2  Sim.  188). 

(2)  2  P.  Wms.  182,  191. 
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after  considering  *the  cases,  and  denying  that  Beckley  v.  Newland 
had  been  overruled  by  Harwood  v.  Tooke,  which  he  considered 
rather  to  uphold  it,  decreed  a  specific  performance  of  the  agree- 
ment. And  throughout  the  argument,  the  whole  stress  was 
laid,  not  upon  the  transaction  being  a  dealing  with  expectancies, 
but  only  upon  the  relationship  of  the  parties  so  dealing  to  the 
individual  from  whom  the  expectation  was  entertained. 

[After  commenting  upon  the  earlier  cases,  his  Lordship  con- 
cluded that  the  validity  of  the  covenant  was  beyond  dispute,  and 
he  continued  as  follows :] 

Upon  the  second  point  made,  I  am  therefore  of  opinion  that 
the  argument  against  the  plaintiff's  right  fails  entirely. 

One  circumstance  in  this  case,  which  has  led  me  to  reconsider 
it  with  more  anxiety  than  might  otherwise  have  been  requisite  is, 
that  as  the  debt  to  secure  which  the  covenant  was  given — that  is, 
the  annuity — was  capable  of  valuation,  it  may  be  said  there  was 
a  discharge  of  the  debt  itself  by  the  certificate,  and  that  there- 
fore the  security  for  the  debt  must  also  be  gone.  But  that  result 
by  no  means  follows.  The  one  liability  was  provable — it  was  a 
debt ;  the  other  was  a  personal  obligation  to  do  an  act  in  a 
certain  event  which  did  not  *happen  till  after  the  bankruptcy 
and  certificate,  and  which  might  never  have  happened  at  all ;  it 
was  no  debt,  though  it  related  to  a  debt. 

In  every  view  of  the  case,  I  think  the  judgment  below  right ; 

and  the  appeal  must  be  ^.     .      ,     . , 

Dismissed  with  costs. 


Lyde 

V. 

Mynn. 

[  *e9^  ] 


[695] 
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LAPHAM    V.    PIKE. 

(1  L.  J.  (N.  S.)  Ch.  10—12.) 

Vendor  and  purchaser — Presumption  of  title. 

A  porchaser  may  be  required  to  presume  any  fact  which  a  Judge  at 
Nisi  Prius  would  direct  a  jury  to  presume. 

Tms  was  a  bill  for  specific  performance  of  a  contract  for  sale 
of  a  freehold  messuage,  &c.  It  had  been  referred  to  the  Master, 
to  ascertain  whether  a  good  title  could  be  made,  and  he  had 
reported  in  the  affirmative.  The  defendant  excepted  to  his 
report  upon  several  grounds,  but  it  is  only  necessary  to  mention 
the  following  circumstances. 

27—2 


1831. 
Dec, 

Lkach,M.R. 
[10] 
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Lapham  By  indentares  of  lease  and  release,  dated  9th  and  10th  of 

Pike.  January,  1745,  being  a  settlement  made  after  the  marriage  of 
George  Perry,  then  late  of  Warminster,  but  then  of  Bath,  gent., 
with  Elizabeth,  his  wife,  the  premises  in  question  were  settled 
to  the  use  of  George  Perry,  for  ninety-nine  years,  if  he  should  so 
long  live ;  remainder  to  his  wife  for  life ;  remainder  to  first  and 
other  sons  of  the  said  Perry  and  wife  in  tail  male ;  remainder  to 
their  daughters,  as  tenants  in  common  in  tail,  with  remainder 
to  the  said  George  Perry,  in  fee. 

The  next  document  in  the  title  was  an  indenture  dated  the  24th 
of  March,  1756,  made  between  Elizabeth  Perry,  of  Bristol, 
widow  and  relict  of  George  Perry,  theretofore  of  Warminster, 
and  then  late  of  Bath,  gent,  deceased,  of  the  first  part ;  Samuel 
Whyting,  of  Bristol,  and  Mary  his  wife,  who  was  the  only  sur- 
viving daughter  of  the  said  George  Perry,  on  the  body  of  the 
said  Elizabeth  his  wife  lawfully  begotten,  of  the  second  part  ; 
and  trustees  of  the  third  part ;  whereby,  for  barring  estates  tail 
in  the  premises,  and  settling  the  same,  the  said  Elizabeth  Perry, 
and  Whyting  and  wife,  covenanted  to  levy  a  fine  (which  was 
accordingly  levied,)  to  enure  to  the  said  Elizabeth  Perry  for  life  ; 
remainder  to  Whyting  for  ninety-nine  years,  if  he  should  so  long 
live ;  remainder  to  the  said  Mary  his  wife  for  life ;  remainder 
to  trustees  for  one  thousand  years,  to  raise  portions  for  their 
younger  children ;  remainder  to  the  issue  of  Whyting  and  wife 
in  strict  settlement;  remainder  to  such  use  as  the  said  Mary 
Whyting  should  appoint;  remainder  to  the  issue  of  the  said 
Mary  Whyting,  in  tail  general,  with  ultimate  remainder  to  the 
said  Elizabeth  Perry,  in  fee. 

It  no  otherwise  appeared  in  the  title,  than  the  presumption 
which  these  deeds  might  afford,  whether  or  not  George  Perry 
had  any  other  heir  than  Mary  Whyting;  nor  did  it  appear 
whether  or  not  he  died  intestate. 

[  ♦!!  ]  The  plaintiff,  grounding  his  title  to  the  *fee  by  derivation  from 

the  deed  and  fine  of  1756,  the  defendant  required  it  to  be  shewn 
that  George  Perry  did  not  devise  away  the  reversion,  and  that  he 
had  not  any  other  heir  than  Mary  Whyting.  The  plaintiflf, 
thereupon,  searched  from  1745  to  1756  inclusive,  for  the  register 
of  the  burial  of  George  Perry,  at  Warminster,  at  Bath,  and  at 
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Bristol,  in  which  places,  it  appeared  by  the  deeds,  George  Perry  Lapham 
had,  from  time  to  time,  been  domiciled,  but  without  success  ;  he  pikk. 
also  searched,  misuccessfully,  for  a  will  or  letters  of  administra- 
tion in  the  several  ecclesiastical  jurisdictions,  provincial  and 
prerogative,  which  comprised  those  localities ;  and  he  also  made 
enquiries,  equally  unsuccessful,  of  the  only  one  of  Perry's 
descendants  who  was  known,  to  elicit  a  clue  for  further  search,  and 
to  ascertain  whether  or  not  Perry  had  been  married  prior  to  his 
marriage  with  the  said  Elizabeth,  and  if  so,  whether  he  had  any 
issue  by  such  former  marriage.  These  searches  and  enquiries 
were  adduced  before  the  Master,  by  the  plaintiff,  the  vendor,  as 
reasonably  sufficient  to  satisfy  the  scruple  of  the  defendant; 
while  the  latter  grounded  that  part  of  his  exceptions  on  their 
insufficiency  to  cure  the  alleged  defect  of  title. 

Mr.  Jacob,  for  the  defendant,  the  excipient : 

The  reversion  may  be  outstanding,  it  being  devisable  or 
descendible  by  or  from  G.  Perry ;  for  the  fine  in  1756  only 
barred  the  issue  of  Mary  Whyting ;  upon  failure  of  which,  at 
any  time,  the  base  fee  thereby  created  would  determine,  and  the 
reversioner  would  come  into  possession.  The  settlors  of  1756 
ought  to  have  suffered  a  recovery.  Consequently,  it  was  incum- 
bent upon  the  vendor  to  shew  that  G.  Perry  had  no  heir  general 
but  Mary  Whyting,  and  also  that  he  died  intestate.  The  searches 
made  go  for  nothing,  as  they  do  not  obviate  these  doubts.  *  * 
No  limitation  of  time  operates  in  favour  of  the  title,  for  the 
present  possession  is  derived  under  the  limitation  in  tail ;  and, 
until  after  failure  of  the  issue,  there  could  not  be  a  holding 
adverse  to  the  reversioner.     *     *     * 

Mr.  Preston  and  Mr.  Campbell^  for  the  plaintiff : 

*  *  We  contend  that  the  designation  of  Mary  Whyting  [  12  ] 
in  the  deed  of  1756  is  prima  facie  evidence  that  she  was  the 
general  heir;  and  that,  at  this  distance  of  time,  as  regai^ds 
the  balance  of  presumptions,  it  ought  to  be  presumed  that 
she  was  so,  and  inherited  the  reversion,  as  such,  rather  than 
that  her  father  had  been  previously  married  and  had  an  elder 
heir. 
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Lapham 

V, 
PiKB. 


The  Master  of  the  Rolls  : 

I  think  the  objection  is  not  a  valid  one.  I  am  bound  to 
presume  to  the  same  extent  as  I  should,  were  I  sitting  as  a 
Judge  at  nisi  prius,  be  bound  to  direct  a  jury.  [After  stating 
the  circumstances,  his  Honour  proceeded:]  If  the  daughter 
did  not  represent  her  father  as  owner  of  the  reversion,  she  had 
power  to  destroy  that  reversion :  yet,  in  making  the  settlement 
in  1756,  the  parties  dealt  with  the  property  as  if  she  had  that 
reversion.  It  is  impossible  to  presume  that  she  did  not  know 
her  title:  yet  she  levied  a  fine,  when  she  ought  to  have 
destroyed  the  reversion,  if  she  was  not  entitled  to  it.  I  am 
bound  to  presume,  that,  as  she  did  not  destroy  it,  she  was 
herself  the  heir-at-law,  and  entitled  to  it.  She  must  have 
known  if  she  was  not,  and  she  would  have  destroyed  it,  if  in 
any  other  person.  I  decide  this  case  upon  that  point  alone: 
but  for  that,  I  should  have  felt  great  doubt. 

Decree  specific  performance ;  with  costs  (his  Honour 
considering  that  the  plaintiff  had  used  reasonable 
endeavours  to  clear  up  objections  which  could 
not  be  deemed  frivolous) . 


1831. 
Jiav,  17. 

Leach,  M.R. 

[19] 


TAPSTER  V.  PLACE  (1). 

(1  L.  J.  (N.  S.)  Ch.  19—21.) 

Trust  for  creditors. 

Assignment,  in  March,  1821,  of  certain  property  for  benefit  of  creditors 
who  should  execute,  (without  limiting  a  time).  The  attorney  who  pre- 
pared the  deed  and  solicited  signatures,  was  a  creditor.  The  assignor 
died  insolvent.  The  deed  was  taken  out  of  his  hands  by  a  trustee  in 
December,  1822,  and  he  never  executed,  nor  applied  to  do  so ;  but  when 
the  property  was  divisible  in  1830,  he  claimed  a  benefit  under  the  deed, 
as  having  acquiesced  under  it :  Held  inadmissible ;  he  not  having  done 
any  unequivocal  act  of  acquiescence,  binding  him  to  the  terms  of  it. 

By  an  assignment,  dated  the  19th  of  March,  1821,  made 
between  James  Simmons,  first  part ;  Francis  Place  and  George 
Neame,  two  of  the  creditors  of  the  said  James  Simmons,  second 
part ;  and  the  several  other  persons  whose  names  were  there* 
mito   subscribed  and  seals  affixed,  also   creditors  of  the  said 

(1)  Not  cited  in  ^a6er'«  Trusts  (1870)  L.  K.  10  Eq.  554,  40  L.  J.  Ch.  144.— 
0.  A.  S. 
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James  SimmonB,  third  part;  after  stating  that  Simmons  stood  tapster 
indebted  to  the  persons  parties  thereto  of  the  second  and  third  place. 
parts,  in  the  sums  specified  in  the  schedule  thereunder  written, 
and  therein  set  opposite  to  their  respective  names,  it  was 
witnessed  that  the  said  Simmons  assigned  his  interest  in  certain 
sums  of  money  and  Consolidated  Bank  Annuities  to  Place  and 
Neame,  their  executors,  &c.,  upon  trust  (after  payment  of 
expenses)  to  pay  the  several  debts  due  to  the  said  Place  and 
Neame  and  the  several  other  persons  parties  thereto  of  the 
third  part,  and  which  were  specified  in  the  schedule  thereunder 
written,  with  interest,  by  an  equal  pound  rate  pan  passu,  and 
without  preference;  the  same  to  be  accepted  in  lieu  and  full 
satisfaction  and  discharge  of  the  whole  of  the  same  debts 
respectively ;  and,  if  there  should  be  any  residue  after  answering 
the  several  purposes  aforesaid,  upon  trust  to  pay  the  same  to 
the  said  Simmons,  his  executors,  &c.  In  consideration  of  which 
provision  so  made  by  Simmons  for  his  creditors,  executing  the 
said  indenture  as  aforesaid,  the  said  several  creditors  parties 
thereto  respectively  covenanted  with  Simmons,  that  they  would 
accept  of  the  said  provision  for  payment  of  their  respective 
debts,  and  would  not  at  any  time  thereafter  sue  at  law  or  in 
equity  against  the  said  Simmons,  his  heirs,  executors,  (&c.  for 
their  respective  debts  or  any  part  thereof,  and  would  execute 
releases,  &c. 

There  was  no  schedule  to  the  deed,  other  than  what  was 
constituted  by  the  signatures  of  the  creditors  and  the  setting 
down  of  their  debts  opposite  to  their  names. 

Soon  after  the  execution  of  the  assignment,  Simmons  died 
insolvent. 

Many  of  the  creditors  executed  the  deed,  but  there  were 
many  who  did  not,  and  amongst  the  latter  a  Mr.  Pierce,  who 
had  acted  as  the  solicitor  of  Simmons,  and  was  a  creditor  for  a 
considerable  sum.  He  also  prepared  the  assignment,  and 
procured  signatures  of  creditors  thereto.  The  property  assigned 
was  not  available  for  distribution  till  1880.  When  it  became  so, 
the  trustees  were  called  upon  by  the  creditors  who  had  executed, 
to  share  it  amongst  them,  pari  passu,  (it  being  insufficient  to 
pay  in    full) ;    but  the  trustees    having  doubts  whether  the 
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Tapstkr  creditors  who  had  not  executed  were  not  entitled  to  participate. 
Place.  ^^^  ^^^  of  them,  namely,  Mr.  Pierce,  making  sach  claim,  the 
trustees  declined  to  distribute  the  assets  without  the  direction 
of  a  court  of  equity.  The  plaintiff,  a  creditor  who  had  executed, 
thereupon  filed  this  bill  on  behalf  of  himself  and  the  other 
creditors  who  had  also  executed,  against  the  trustees  and  against 
Mr.  Pierce.  The  bill  charged,  and  the  answers  admitted,  that 
the  creditors  of  each  class  were  so  numerous  that  it  would  not 
be  practicable  to  prosecute  the  suit  if  they  were  all  to  be  made 
parties  thereto.  The  defendant  Pierce  stated  by  his  answer, 
that  Simmons  was  considerably  indebted  to  him  for  business 
done;  that  he  had  the  possession  of  the  assignment  as  the 
solicitor  of  Simmons,  and  continued  to  conduct  his  affairs  until 
the  6th  of  December,  1822,  when  he  was  requested  by  one  of 
the  trustees  to  deliver  up  to  him  the  trust  deed  and  the  various 
accounts  of  the  creditors ;  and  that  he  did  so,  and  expected  that 
it  would  have  been  returned  to  him  to  have  completed  the 
signatures  thereto,  but  it  never  was  returned  to  him,  nor  was 
[  *20  ]  even  tendered  to  him  for  his  signature  as  a  creditor ;  *that  he 
had  not  refused  to  execute,  but  had  always  been  ready  and 
willing  to  do  so,  and  to  come  into  any  measure  that  would 
prove  beneficial  to  the  creditors  and  to  the  estate  of  Simmons 
generally. 

Mr.  Pemberton  and  Mr.  Sharp,  for  the  plaintiff: 

*  *  No  time  was  specified  within  which  creditors  were  to 
come  in:  it  therefore  must  be  referred  to  a  reasonable  time. 
The  creditors  who  have  not  executed  the  deed  have  not  sub- 
jected themselves  to  the  terms  of  it,  but  have  lain  by  during  an 
unreasonable  period,  and  long  after  the  death  of  the  assignor : 
during  which  Simmons  and  his  general  estate  have  not  had  the 
benefit  of  being  quieted  in  respect  of  their  dem£knds  according 
to  the  terms  of  the  deed.    *     ♦     * 

Mr.  Bickersteth  (for  the  defendant  Pierce) : 

*  *  Here,  the  defendant  Pierce  was  the  attorney  who 
prepared  the  deed  and  solicited  the  signatures  of  the  creditors. 
His  doing  so,  shewed  such  an  acquiescence  on  his  part,  that  if 
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he  had  sued,  or  sought  to  exercise,  in  respect  of  his  demand, 
any  other  legal  right  inconsistent  with  the  purport  of  that  deed, 
he  would  not  have  been  permitted  to  go  on.  Such  a  principle 
ought  to  be  reciprocal,  or  to  have  no  existence  at  all :  SpottU- 
icoody.  Stockdale{i),     *     *     * 


Tapstbb 

r. 
Place. 


Counsel  appeared  for  the  trustees,  and  submitted  to  act  as 
the  Court  should  direct. 


The  Masteb  of  the  Bolls  : 

The  defendant  Pierce  does  not  appear  to  have  done  more 
than  act  as  an  attorney  in  respect  of  this  arrangement;  and, 
in  the  course  of  that,  it  does  not  appear  that  he  did  any  act  of 
acquiescence  in  respect  of  his  own  debt.  The  deed  remained  in 
his  possession,  even  after  the  death  of  Simmons:  and  though 
he  had  that  opportunity,  he  did  not  execute  it.  He  can  only 
claim  under  that  deed  upon  a  principle  of  contract ;  and,  unless 
he  has  done  some  unequivocal  act  binding  upon  him,  as  adopting 
that  contract,  he  cannot  be  considered  as  coming  within  the 
benefit  of  it.  A  person's  acts  are  to  be  taken  the  strongest 
against  himself.  His  being  the  attorney,  and  not  executing  the 
deed,  but  suffering  *it  to  go  out  of  his  hands  unexecuted,  looks 
rather  like  lying  by,  than  the  conduct  of  a  person  who  intends 
to  be  bound.  I  admit  the  rule  laid  down  by  Lord  Eldon  in 
Spottiswood  v.  Stockdale;  but  this  defendant  Pierce  has  not 
brought  himself  within  the  benefit  of  it. 


[•21] 


BLACKWELL  v.  WOOD. 

(1  L.  J.  (N.  S.)  Ch.  35—42.) 

Settlement — Consent  to  maniage. 

A  settlement  by  A.  of  stock,  to  himself  for  life ;  remainder,  in  case  his 
natural  daughter  married  with  his  consent,  under  hand  and  seal  and 
attested,  to  her  absolutely ;  but  if  not,  then  to  her  separate  use  for  life, 
with  remainder  to  her  children.  The  daughter  went  out  to  India,  and 
was  married  there  very  soon  after,  without  any  formal  consent  appear- 
ing to  have  been  given.    A.  however,  received  and  always  treated  the 


1831. 
Nov,  22. 

Leach,  M.R. 

[35] 


(1)  14  E.  E.  221  (G.  Coop.  102). 
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Blackwbll  husband  with  the  greatest  cordiality  as  his  son-in>law:  Held,  that  a 

^*  formal  consent  to  the  marriage  was  not  necessary,  and  that  a  substan- 

tial  consent  was  to  be  presumed  from  the  behaviour  of  A.  towards  his 
son-in-law  and  daughter. 

The  bill  alleged  that,  by  indentare,  dated  the  20th  September, 
1797,  between  Mark  Wood,  Esq.  (afterwards  Sir  Mark  Wood, 
bart.)  of  the  one  part,  and  J.  C.  Smyth  and  Henry  Bell,  of  the 
other  part, — after  stating  that  Mark  Wood  had  transferred  into 
[•36]  the  joint  names  of  Smyth  and  Bell,  3,375i.  Bank  five  *per  cent. 
Annuities,  and,  for  providing  a  suitable  fortune  for  his  reputed 
natural  daughter,  (the  plaintiff,)  then  Maria  Wood,  spinster  (the 
daughter  of  a  native  of  the  East  Indies),  and  her  children, 
was  desirous  that  said  stock  should  be  settled  as  thereinafter 
mentioned ; — in  consideration  of  the  love  and  affection,  ifec,  it 
was  covenanted,  &c.,  that  Smyth  and  Bell,  and  the  survivor, 
ifec,  with  the  consent,  direction,  and  approbation  of  Mark  Wood, 
during  his  life,  and,  after  his  decease,  then,  at  their  or  his  own 
discretion,  might  sell  said  stock  and  invest  the  monies  in  other 
stock  or  upon  mortgage ;  upon  trust  to  pay  the  income  to 
Mark  Wood  for  life;  and  in  case  Maria  Wood  should  at  any 
time  during  the  life  of  Mark  Wood  happen  to  marry  with  his 
consent  and  approbation,  to  be  testified  by  some  writing  or 
writings  under  his  hand  and  seal,  in  the  presence  of,  and  to 
be  attested  by  two  or  more  credible  witnesses,  but  not  other- 
wise, that  then  Smyth  and  Bell,  and  the  survivor,  &c.,  after 
the  decease  of  Mark  Wood,  and  in  the  meantime  subject  to  his 
life-interest  therein,  should  stand  possessed  of  said  sum  in  trust 
for  Maria  Wood,  and  for  her  executors,  administrators,  and 
assigns ;  but  in  case  she  should  marry  without  such  consent, 
to  be  testified  as  aforesaid,  then  upon  trust,  after  the  decease 
of  Mark  Wood,  from  time  to  time  to  pay  the  said  interest, 
dividends,  and  proceeds,  unto  her  for  her  life,  for  her  sole  use 
and  benefit,  independent  of  any  husband  with  whom,  without 
such  consent,  she  might  marry ;  and,  after  her  decease,  then  in 
trust  to  stand  possessed  of  said  sum,  in  trust  for  all  and  every 
the  child  and  children  of  Maria  as  therein  mentioned;  *  * 
that,  soon  after  the  settlement,  the  plaintiff,  then  Maria  Wood, 
about  the  age  of  eighteen  years,  was  sent  out  by  her  father  to 
India  to  his  brother,  Colonel  Thomas  Wood,  to  whom  he  com- 
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mitted  her  entire  charge  and  guardianship,  and  she  resided  in  Blaokwbll 
his  family;  during  which  she  became  acquainted  with  Major  wood. 
James  Blackwell,  a  gentleman  of  good  family,  and  high  respect- 
ability, who  made  proposals  of  marriage  to  her,  which  she  with 
the  full  approbation  of  said  Thomas  Wood,  and  his  relations  and 
.connexions  then  in  India,  and  also  with  the  consent  of  her  father, 
accepted :  and,  accordingly,  about  the  latter  end  of  1798,  she 
intermarried  with  Major  Blackwell; — that,  in  1799,  Sir  Mark 
Wood  prevailed  upon  Smyth  and  Bell,  the  trustees,  to  sell  out 
the  stock  and  pay  over  the  proceeds  to  him  ;  and,  thereupon,  he 
delivered  to  Bell  a  letter,  dated  the  26th  of  November,  1799,  one 
passage  of  which  was  as  follows : 

''Inclosed  is  the  account  sale  of  my  daughter's  stock,  amounting 
to  8,375i.  new  5  per  cents.,  which  produced  3,049/.  4«.  Id.,  and 
the  amount  of  which  I  have  sent  a  promissory  note  promising 
to  be  answerable  for ;  so  that,  in  the  event  of  my  death,  your- 
self and  Dr,  Smyth  could  without  difficulty  recover  the  money 
for  my  daughter  from  my  estate;  I  give  you  the  enclosed 
expressly  for  that  purpose."     *     *     * 

Major  Blackwell  died  in  1810,  leaving  plaintiff  his  widow,  and        [  37  ] 
three  children.     *     *     Sir  Mark  Wood  died  in  1829,  having 
made  his  will,  dated  the  20th  of   September,   1826,  and   the 
defendant,  now  Sir  Mark  Wood,  became  his  sole  legal  personal 
representative. 

«  «  «  «  « 

The  bill  prayed  that  plaintiff  might  be  declared  entitled 
absolutely  to  said  8,375/.  stock ;  or  to  a  proper  compensation 
for  the  same,  or  the  value  thereof,  and  the  dividends  thereof 
accrued  since  the  death  of  Sir  Mark  Wood ;  or  in  case  the  Court 
should  be  of  opinion,  that  plaintiff  was  not  entitled  absolutely, 
then  that  she  might  be  declared  entitled  to  the  income  thereof 
during  her  life,  as  from  the  death  of  Sir  Mark  Wood,  deceased. 

The  material  facts  were  uncontroverted  (except  as  to  the 
consent  to  the  marriage).     *     *     * 

The  fact  of  the  consent,  in  terms,  to  the  marriage,  was  neither        [  ss  ] 
proved  nor  disproved ;  but  it  was  proved  that  Sir  Mark  Wood 
always  treated  Major  Blackwell  as  his  son-in-law ;  and  that  the 
greatest  harmony  and  cordiality  always  subsisted  between  them. 
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blackwell  both  personally  and  in  correspondence.     The  children  of  Mrs. 
Wood.       Blackwell,  the  plaintiff,  were  defendants,  and  submitted  their 
interests  to  the  Court. 

Mr.  Tinney  and  Mr,  Sidebothain,  for  the  plaintiff : 

*  *  A  full  year  transpired  after  the  lady  left  England,  before 
[  •so  ]  the  marriage  took  place ;  there  was  *even  time  for  an  exchange 
of  correspondence,  or  a  document  might  have  been  sent  by  Sir 
Mark  Wood  to  his  brother,  to  whose  entire  care  he  committed 
the  lady,  consenting  to  any  marriage  he  might  think  fit.  If  a 
consent  was  given  by  Sir  M.  Wood,  it  would  of  course  be  in 
writing ;  and  then  it  is  fair  to  presume  it  would  be  under  seal. 
Such  a  document  would  not,  in  the  common  course  of  things,  be 
in  the  lady's  possession,  and  therefore  the  non-production  of  it 
is  no  argument  against  its  not  having  existed.  A  regular  consent, 
according  to  the  terms  of  the  deed,  or,  at  all  events,  a  suf&cient 
consent,  must  be  presumed,  from  the  very  cordial  manner  in 
which  Sir  Mark  Wood  received  and  always  treated  Major  Blackwell 
as  his  acknowledged  son-in-law.     *     *     * 

Mr.  Bickeratethy  for  the  children  of  plaintiff,  submitted  their 
claim  to  the  Court,  [and  cited  Clarke  v.  Parker  (i),  Worthington  v. 
Evans  (2),  and  other  cases.] 

Sir  Charles  Wether  ell  and  Mr.  Lynch,  for  the  defendant,  the 
present  Sir  Mark  Wood.     *     *     * 

[  40  ]        The  Master  of  the  Bolls  [after  stating  the  case,  and  deciding 

some  points  not  material  to  this  report,  his  Honour  thus 

proceeded :] 

[  41  ]  That  brings  me  to  the  material  question  between  this  lady  and 

her  children — who  is  or  are  the  party  entitled  ?  and  that  depends 

upon  the  question,  whether  or  not  her  marriage  took  place  with 

the  consent  of  her  father.     If  with  consent,  she  is  entitled  to 

the  fund  absolutely ;  if  without,  the  settlement  points  out  the 

manner  in  which  it  is  to  be  enjoyed  by  this  lady  and  her  children. 

It  is  settled  by  authorities,  and  clear  upon  principle,  that  a  formal 

(1)  12  E.  E.  124  (19  Ves.  1).  (2)  24  E.  E.  160  (1  Sim.  &  St.  165). 


VOL.  XXXVI.]     1881.     CH.     1  L.  J.  (N.  S.)  CH.  41—42. 


429 


compliance  with  the  provision  is  not  necessary.  It  is  too  late  now  Blaokwbll 
to  contend  that  the  father  did  not  consent  substantially  to  the  Wood. 
marriage.  There  is  no  reason  to  presume  that  he  would  object 
to  a  marriage  so  respectable  and  advantageous  for  his  daughter : 
on  the  contrary,  we  find  him  treating  the  gentleman  with  whom 
she  had  married,  with  every  mark  of  cordiality  and  approbation ; 
and  the  memorandum,  before  referred  to,  shews  that  he  was 
desirous  of  obliging  him  by  a  compliance  with  his  wishes,  which 
would  not  have  been  very  likely  to  happen  if  they  had  married 
without  his  consent.  But  there  is  another  strong  circumstance 
in  the  case  to  shew  his  consent ;  for,  in  the  memorandum  in 
question,  he  calls  the  stock  "  my  daughter's  stock  ;  "  that  may  be 
equivocal,  but,  as  far  as  it  goes,  coinciding  with  other  circum- 
stances, and  in  the  absence  of  all  evidence  of  a  contrary  tendency, 
it  looks  as  if  he  considered  that,  according  to  the  terms  of  the 
deed,  she  was  entitled  to  it  absolutely,  subject  to  his  life-interest. 
If  the  marriage  had  taken  place  without  his  consent,  he  would 
most  naturally  have  called  it  *'  stock  belonging  to  his  daughter 
and  her  children.**  I  do  not  think  it  necessary  to  go  the  length  of 
presuming  that  the  consent  was  given  in  the  formal  manner 
mentioned  in  the  deed ;  but  if  it  were,  I  should  not  feel  any 
difficulty  in  presuming  it.     *     *     * 

I  am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to  the        [  ^^  ] 
fund  absolutely. 


The  ATTORNEY-GENEKAL  v.  KING'S  HALL 
AND  COLLEGE  OF  BRASENNOSE. 

(1  L.  J.  (N.  S.)  Ch.  66—83.) 
Cliaritable  uses — Appropriation  of  surplus  funds. 

[See  the  report  of  this  case,  on  appeal  to  the  House  of  Lords, 
in  2  CI.  &  Fin.  295,  to  be  given  in  87  E.  E.] 


1831. 
ybrembei\ 

Leach,  M.R. 
[66] 
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18S2. 
January, 

Leach,  M.R. 

[132] 


HANSON  V.  BEVEELEY. 

(1  L.  J.  (N.  S.)  Ch.  132—135.) 

Vendor  and  purchaser — ^Trust  fund — ^Trustees. 

A  sum  of  money  having  been  given  to  four  trustees,  one  of  them  lent 
a  part  on  mortgage,  and  there  was  notice  of  the  trust  on  the  mortgage, 
which  was  made  to  that  one  trustee  only ;  he  subsequently  called  in  the 
money,  which  the  mortgagor  procured  from  another  person,  to  whom 
the  mortgage  was  then  assigned,  and  who  paid  the  money  to  the  single 
trustee  alone.  The  mortgagor  afterwards  sold  the  property,  and  the 
purchaser  objected  that  the  payment  of  the  mortgage-money  to  the  one 
trustee  alone  was  not  a  good  discharge  (1) ;  but  the  Court  was  of  opinion 
that  that  payment  was  a  good  discharge ;  the  true  principle  being,  that 
no  person  could  be  allowed  to  deal  with  trust -money  to  the  prejudice  of 
the  cestui  que  trust,  and  the  Court  being  of  opinion  that  there  had  not 
been  any  such  dealing  by  the  vendor  in  this  case ;  yet,  inasmuch  as 
equity  will  not  impose  the  expenses  of  litigation  upon  a  purchaser,  the 
Court  refused  to  decree  specific  performance,  and  dismissed  the  bill. 

The  question  argued  at  the  hearing  of  this  cause  was,  whether 
one  of  four  trustees,  having  lent  part  of  the  fund  on  a  mortgage 
in  his  own  name,  and  in  which  mortgage  the  will  creating  the 
trusts  was  noticed,  could  alone  give  a  discharge  on  the  repay- 
ment of  the  loan. 

In  June,  1831,  the  plaintiff  contracted  with  the  defendant  for 
the  sale  of  an  estate  in  Lincolnshire,  for  the  sum  of  5,300Z. 

It  appeared  by  the  abstract  of  the  title,  that  in  September, 
1828,  this  property  was  subject  to  a  mortgage  for  3,000i.,  which 
having  been  called  in,  the  plaintiff  applied  to  one  Bradley  to 
advance  him  the  money,  which  he  agreed  to  do ;  and  by  inden- 
ture, bearing  date  the  27th  day  of  September,  1823,  made 
between  the  mortgagees  of  the  first  part,  the  plaintiff  of  the 
second  part,  and  Bradley  of  the  third  part,  therein  describing 
Bradley  as  one  of  the  trustees  and  executors  (2)  named  in  and 
appointed  by  the  last  will  and  testament  of  Edward  Earl,  late 
of  the  island  of  Jamaica,  seq.,  deceased,  as  to  10,000L  bequeathed, 
upon  the  trust  mentioned  in  the  will, — it  was  witnessed,  that  in 
consideration  of  3,000L  paid  by  Bradley  as  trustee  as  aforesaid, 
the  mortgagees  assigned,  and  the  plaintiff  confirmed,  the  mort- 
gaged premises  unto  Bradley,  as  trustee  as  aforesaid,  his  execu- 

(1)  See  now  The  Trustee  Act,  1893,  were  not,  to  the  best  of  the  reporter's 
s.  20.  recollection,  brought  under  the  notice 

(2)  The  words  **  and  executors  "      of  the  Court. 
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tors,  administrators  and  assigns,  for  the  residue  of  the  mortgage      Hanson 
term  of  one  thousand  years,  sabject  to  redemption  by  the  plaintiff    beteblby. 
on  payment  to  Bradley,  as  such  trustee,  of  3,000i.  and  interest. 

In  1826  Bradley  called  in  the  money,  and  the  plaintiff  having 
induced  one  Thew  to  advance  it,  by  indenture  bearing  date  the 
14th  of  April,  1826,  Bradley  in  consideration  of  d,OOOL  paid  to 
him  by  Thew  *at  the  request  of  the  plaintiff,  assigned,  and  the       [  ♦133  ] 
plaintiff  confirmed,  the  mortgage  to  Thew. 

[The  will  of  Earl  bequeathed  10,000Z.  to  Jarrett,  Bradley, 
Eerr,  and  Beeves,  upon  trust,  to  place  the  same  in  the  pubUc 
funds  of  Great  Britain,  or  under  other  good  and  lawful  security, 
and  to  hold  the  same  upon  trust  as  therein  mentioned.]  This 
will  did  not  contain  the  usual  power  authorizing  a  change  in  the 
trust-funds.     *     *     * 

The  pleadings  stated,  that  Bradley  had  become  insolvent; 
and  the  defendant  by  his  answers  submitted,  whether  under 
the  circumstances  the  plaintiff  was  bound  to  procure  the  dis- 
charge of  the  cestui  que  trusts  under  the  will  for  the  3,0002. ; 
and  whether  the  plaintiff,  without  such  discharge,  could  make  a 
good  title  to  the  premises;  and  the  defendant  also  submitted, 
that  such  objection  was  a  valid  one  to  the  plaintiff's  title,  and 
that  he  ought  not  specifically  to  perform  the  agreement,  or  take 
conveyance  of  the  premises,  or  pay  his  purchase-money,  except 
upon  the  terms  of  the  said  objection  being  cleared  up. 

Mr,  Bickersteth  and  Mr.  Preston^  for  the  plaintiff : 

It  is  sufficient,  that  a  man  who  lends  money  should  have  it 
repaid  to  him,  although  he  be  a  trustee.  William  Bradley,  one 
of  the  several  trustees,  the  others  being  in  Jamaica,  lent  a  sum 
of  money  on  mortgage,  reciting  the  will,  bequeathing  10,000Z.  to 
him  and  other  trustees,  and  that  he  had  agreed  to  lend  it ;  the 
proviso  for  redemption  was  on  payment  to  him  as  such  trustee ; 
and  there  is  a  covenant  to  repay  the  money  to  him  as  trustee  as 
aforesaid,  his  executors,  administrators,  and  assigns,  so  that  he 
might  sue  on  the  covenant.     *     *     * 

The  question  to  be  decided  is,  the  money  having  been  paid       [  134 } 
back  to  the  trustee  from  whom  it  was  received,  can  the  cestui 
que  trusts  impugn  the  transaction  ? 
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Hanson  Mr.  Pemberton  and  Mr.  Rogers,  for  the  defendant : 

V, 

Bevebley.  *  *  This  money  being  invested,  the  trustees  have  no  power 
to  change  the  security ;  the  loan  was  made  by  a  trustee. 

The  question  is,  whether  the  person  who  owed  the  money 
could  discharge  himself  from  the  trust  which  attached  to  it 
by  payment  to  one  trustee.     *    *     * 

In  the  case  before  the  Court,  the  trusts  are,  that  the  four 
trustees  should  invest  the  money;  and  had  the  borrower  attended 
to  these  trusts,  he  would  have  seen  that  the  money  could  only 
have  been  lent  by  the  four  trustees  :  Watkins  v.Cheekii).  *  * 
It  was  incumbent  on  the  person  who  took  the  transfer  of  the 
mortgage  to  see  that  the  money  was  paid  to  all  the  trustees. 

'       The  Master  of  the  Bolls  : 

I  cannot,  I  think,  compel  the  purchaser  to  take  this  title :  but 
no  case  has  been  cited  to  convince  me  that  the  trustee  cannot 
give  a  sufficient  discharge.  My  opinion  is,  that  the  true  prin- 
ciple which  governs  cases  of  this  kind  is,  that  no  person  shall 
deal  with  trust-money  to  the  prejudice  of  the  cestui  que  trust : 
but  was  it  to  the  prejudice  of  the  cestui  que  trust  to  return  the 
money  to  the  hands  of  the  lender  ?  How  then  can  it  be  stated 
that  anything  was  done  to  the  prejudice  of  the  cestui  que  trust  ? 
Were  this  question  before  me  between  other  parties,  I  should 
have  considerable  difficulty  in  holding  this  to  be  a  breach  of 
I  *1S5  ]  trust ;  but  I  cannot  compel  ^the  purchaser  to  take  this  question 
through  the  different  Courts  to  the  last  resort.  No  person  can 
be  allowed  to  deal  with  trust-money  to  the  prejudice  of  the 
cestui  que  trust;  but  I  am  of  opinion  that  there  has  been  no 
dealing  here  by  the  vendor  to  the  prejudice  of  the  cestui  que 
trust :  yet  the  purchaser  is  not  to  be  incumbered  with  the 
expense  of  litigating  the  question.     The  bill  must  be 

Dismissed  tvith  costs. 

(1)  25  R.  E.  181  (2  Sim.  &  St.  199). 
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DAVIS   V.   DAVIS.  1882. 

.Var.  16. 
(1  L.  J.  (N.  S.)  Ch.  155—157.)  Dee. 

Bequest — Implicatiou.  Itoid 

The  Court  will  not  raise  an  implication  to  bequeath  property,  unless     Brougham, 
there  are  words  of  gift,  or  a  manifest  intention.  L*0. 

[  155] 

John  Davis  made  his  will  in  the  following  words :  "It  is  my 
will  that  my  brother  Samuel  Davis  be  my  executor,  to  arrange, 
dispose  of,  and  settle  all  my  affairs,  and  I  appoint  him  guardian 
to  my  daughter,  Anna  Maria." 

Anna  Maria  was  the  testator's  only  child. 

During  his  life,  neither  he  nor  any  one  else  doubted  her 
legitimacy,  but  after  his  death,  it  was  discovered  that  she  was 
illegitimate,  by  reason  of  the  legal  formalities  not  having  been 
complied  with  at  the  time  of  the  marriage  between  the  testator 
and  her  mother,  which  point  was  decided  by  an  issue  sent  to  a 
court  of  law.     The  executor  was  one  of  the  next  of  kin. 

On  the  hearing  of  the  cause  before  the  Master  of  the  Bolls  (i), 
he  decreed  in  favour  of  the  daughter,  on  the  ground  that  it  was 
the  intention  that  she  should  have  the  beneficial  interest.  From 
this  decree  the  executor  appealed. 

Sif  Edward  Siigden  and  Mr.  Lynch,  for  the  appellant : 

*  ♦  The  testator  believed  his  daughter  to  be  legitimate,  and  [  io6  ] 
therefore  made  no  bequest  to  her  by  the  will,  which  would:  have 
been  quite  superfluous,  for,  as  next  of  kin,  she  would  take  all : 
he  therefore  only  took  care  to  appoint  an  executor  and  a  guardian. 
*  *  The  daughter  has  turned  out  to  be  illegitimate,  and  there- 
fore she  takes  nothing  as  next  of  kin:  and  under  the  will, 
according  to  the  proper  construction  of  it  and  the  settled  rules 
of  law,  she  takes  nothing.  It  is  clear  then  the  appellant  is 
entitled. 

Mr,  Tinneif  and  Mr.  Barber,  for  the  respondent,  cited  Xew- 
land  V.  Shephard{2),  Hamvwndv.  Neame{s),  Bird  v.  Hun8don{4), 
Crowdery.  Cloive8{5),  and  Goodright  d.  Hoskins  v.  Hoskinsifi),  and 
other  cases.     ♦     *     * 

(1)  1  Russ.  &  My.  645.  (4)  19  R.  R.  82  (2  Swanst.  342). 

(2)  2  P.  Wms.  194.  (5)  2  Ves.  Jr.  449.     See  17  R.  R.  243. 

(3)  18  R.  R.  15  (1  Swanst.  35).  (6)  9  East,  306. 
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Davis  What  moral  doubt  could  there  be  as  to  the  intention  of  the 

Davis.  testator,  that  his  daughter  should  inherit  his  property  ?  None ; 
and  therefore  the  Court  below  laid  hold  (as  doubtless  this  Court 
would  eagerly  do)  of  an  implication  which  the  situation  of  the 
parties  towards  each  other,  father  and  child,  naturally,  if  not 
most  irresistibly  raised.  Under  these  circumstances  they  called 
upon  the  Court  to  sustain  the  decree  of  the  Master  of  the  Rolls. 

The  Lord  Chancellor  : 

His  Honour  the  Master  of  the  Bolls,  after  some  consideration, 
held  the  words  of  this  will  to  contain  by  implication  a  bequest 
in  favour  of  Anna  Maria,  the  daughter  of  the  testator ;  and  the 
ground  of  that  conclusion  appears  to  me  to  have  been,  that  the 
attention  of  the  testator  was  drawn  to  the  daughter  only,  and 
that  in  nominating  the  executor,  he  did  so  for  the  benefit,  not 
of  himself,  but  for  the  benefit  of  his  (the  testator's)  child.  I  cannot 
acquiesce  in  that  decision  of  the  Master  of  the  Bolls ;  because  I 
can  see  no  circumstance  in  the  case,  reasonably,  to  raise  an 
implication  of  intention  in  the  will  to  give  the  property  to  the 
daughter.  There  are  no  words  of  gift  whatever  to  that  daughter ; 
and  she  who  then  appeared  to  be  the  testator's  daughter,  now 
turns  out  not  to  be  so,  but  merely  an  illegitimate  child :  and 
this  has  been  decided  by  an  issue  directed  to  a  court  of  law. 

The  words  perhaps,  loosely  taken,  might  imply  a  disposition 
in  favour  of  the  daughter,  first,  by  the  appointment  of  an  executor 
to  manage,  and,  secondly,  by  the  appointment  of  a  guardian ;  but 
still  there  is  nothing  safely  and  reasonably  to  lead  us  to  imply 
[  *n7  ]  a  gift  or  bequest  to  her.  It  is  not  *enough  to  say  that  the 
daughter  was  present  to  the  mind  of  the  testator,  when  he  made 
his  will,  nor  is  it  material  whether  he  knew  her  to  be  legitimate 
or  not :  neither  of  those  are  the  questions  now  before  me ;  the 
plain  simple  question  is,  what  disposition  has  he  made  by  this 
his  will,  of  his  property  ? 

The  testator  either  did  know  his  daughter  was  illegitimate  or 
he  did  not :  if  he  knew  that  she  was,  it  may  be  said  that  he  did 
not  intend  her  to  have  the  property ;  if  he  knew  that  she  was 
not,  how  can  we  imply  that  he  knew  she  would  be  safe  in  the 
enjoyment  of  the  property,  when  he  appoints  an  executor  to  settle 
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and  manage  his  affairs  ?    Did  he  intend  her  to  take  from  him,        Datis 
as  trustee,  her  shared  according  to  the  Statute  of  Distributions  ?       Davis. 
Surely  not,  for  that  would  be  to  make  him  die  intestate  in  the 
very  teeth  of  his  will. 

If  he  had  died  intestate,  and  this  lady  were  his  daughter,  she 
would  take  as  next  of  kin ;  but  she  being  no  daughter,  can  the  Court 
conjure  up  a  gift  to  her,  where  it  can  find  no  word  of  gift  whatever  in 
the  will,  by  which  she  is  to  take  ?  Here  then  is  a  mere  stranger,  for 
she  is  so  since  the  court  of  law  has  decided  her  to  be  illegitimate, 
and  the  property  is  to  the  executor  to  dispose  of  and  manage. 

The  respondent's  counsel  have  cited  and  relied  on  Newland  v. 
Shephard  (i) :  now  Lord  Macclesfield  relied  on  the  word  *  *  produce, ' ' 
a  word,  since  discovered  by  Mr.  Cox,  the  editor  of  Peere  Williams' 
Reports,  not  to  be  in  the  will ;  we  can  therefore  place  little  reliance 
upon  the  judgment.  And  indeed  it  is  much  more  reasonable  to 
doubt  the  accuracy  of  the  report,  than  to  believe  the  Judge  would 
put  so  violent  a  construction,  as  he  is  reported  to  have  done, 
upon  the  word  "  produce,"  and  the  more  especially  as  that  word 
was  not  in  the  will.  We  can  therefore  well  understand  it,  when 
we  find  Lord  Habdwicke,  in  Fonereau  v.  Fonereau  (2),  in  the  third 
volume  of  Atkyns,  expressing  his  disapprobation  of  Newland  v. 
Shephard.  Yet  if  the  report  were  ever  so  accurate,  still  I  can 
see  quite  sufficient  materially  to  distinguish  it  from  the  present 
case.  Another  case  has  been  much  relied  upon,  namely.  Good- 
right  V.  Hoskins,  where  Lord  Ellenbobough  says,  "  The  Court 
is  glad  to  be  warranted  by  authority  in  putting  a  construction  on 
the  words  of  a  will,  which  it  is  the  manifest  intention  of  the 
testator  to  express ; "  but  that  case  is  very  materially  different 
from  the  present. 

However  hard  the  facts  of  this  case  may  cause  the  law  to  work 
as  against  this  young  lady,  still  I  do  not  feel  any  difficulty,  upon 
the  reasoning  I  have  adduced,  and  the  authorities  I  have  before 
alluded  to,  in  coming  to  a  different  conclusion  from  that  at  which 
the  Master  of  the  Rolls  arrived.  The  appeal  must  therefore  be 
allowed,  and  the  plaintiff's  bill  dismissed,  but  I  shall  not  award 
costs  against  her. 

Appeal  allowed — plaintiff's  bill  dismissed,  icithout  costs, 

(1)  2  P.  Wm.  194.  (2)  3  Atk. 

28—2 
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1882.  NOCK  V.  NEWMAN  (1). 

Jan.  17.  ^    ^ 
(1  L.  J.  (N.  S.)  Ch.  176—176.) 

Vendor  and  purchaser. 
^    '    ^  The  Court  will  not  refuse  the  specific  performance  of  a  contract,  by 

reason  of  the  defendant  having  made  a  mistake  as  to  the  extent  of  the 
property,  where  there  is  no  proof  of  misrepresentation  by  the  vendor. 

By  a  contract,  bearing  date  the  24th  day  of  July,  1829,  the 
plaintiffs  agreed  to  sell  to  the  defendants  for  the  residue  of  a  term 
of  five  hundred  years,  all  that  messuage,  tenement,  or  dwelling- 
house  near  the  swivel  bridge,  over  the  Droitwich  canal,  at  the 
free  wharf  in  Droitwich,  lately  in  the  occupation  of  Walter 
Nock,  whitesmith,  and  then  of  his  widow,  together  with  the 
gardens  and  garden  ground  adjoining,  or  nearly  adjoining  and 
belonging  thereto,  and  also  all  that  piece  or  parcel  of  land  or 
garden  ground  opposite  to,  and  divided  from  the  said  garden 
ground  first  above  mentioned  by  the  river  Salwarpe  as  the  same 
was  also  lately  in  the  occupation  of  the  said  Walter  Nock. 

This  was  a  bill  by  the  vendors  for  a  specific  performance 
of  the  contract,  which  was  resisted  by  the  defendants,  on  the 
allegation,  that  the  property  to  which  the  plaintiffs  had  made 
title,  did  not  include  all  that  they  understood  they  had  pur- 
chased, and  which  they  alleged  had  been  shewn  to  them  by  Mr. 
Curtler,  whom  they  stated  to  be  the  solicitor  to  the  plaintiffs, 
who,  however,  on  the  other  hand,  charged  by  their  bill  that  they 
had  made  title  to  all  they  had  contracted  to  sell,  and  that  Mr. 
Curtler  was  not  their  solicitor,  but  the  solicitor  of  the  defendants. 
It  appeared  that  the  defendants  had  some  extensive  salt  works  at 
Droitwich,  and  that  a  Mr.  Fowler,  who  had  also  some  salt  works 
there,  was  desirous  of  purchasing  the  house,  gardens,  and  grounds 
in  question,  which  were  formerly  the  property  of  Walter  Nock, 
and  then  in  the  occupation  of  his  widow.  On  the  8th  of  July, 
1829,  the  defendants  had  called  on  Mr.  Curtler,  who  by  their 
own  admission  acted  occasionally  as  their  solicitor,  and  informed 
him  that  it  was  desirable  for  their  company  to  purchase  this 
property,  and  they  directed  him  to  make  enquiries  about  it.  It 
happened  that  the  plaintiffs,  having  possession  of  the  title  deeds, 
and  also  having  been  informed  that  they  had  a  title  to  this 

(1)  Tamplin  v.  James  (1879)  15  Ch.  D.  215,  43  L.  T.  520. 
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property,  had  spoken  to  a  Mr.  Norbury,  a  retired  solicitor,  who        Nock 

recommended  *  them   to  shew  the  deeds  to  Mr.  Gurtler ;   and,     newman. 

accordingly,  Mary  Nock,  one  of  the  plaintiffs,  called  upon  him 

for  that  purpose,  about  half  an  hour  after  Mr.  Gurtler  had  had 

the  interview  with  the  defendants.     Mr.  Gurtler  looked  at  the 

deeds,  and  advised  her  that  she  and  the  other  plaintiff  were 

entitled  to  the  property,  whereupon  she  went  away,  leaving  the 

deeds  with  Mr.  Gurtler,  and  saying  that  Mr.  Norbury  would  call 

on   him,  which   he   accordingly   did.     The  bill   contained  the 

following  charge :  that  on  the  9th  of  July  the  said  Thomas  Gale 

Gurtler  had  an  interview  with  Thomas  Ledbitter,  one  of  the 

defendants,  and  then  stated  to  him  the  interview  he  had  had 

with  the  plaintiff,  Mary  Nock,  and  Mr.  Norbury ;  and  it  was  then 

agreed  they  should  go  and  look  at  the  situation  of  the  property, 

which  they  did,  but  at  a  distance  from  it ;  and  in  fact  it  was 

agreed  between  them  that  they  should  not  go  to  the  property, 

and  to  avoid  doing  so  they  went  a  circuitous  route  of  nearly 

a  mile  to  get  a  sight  of  one  end  of  the  said  property,  and  that 

Mr.  Gurtler  did  not  point  out  the  boundary  of  the  said  property 

to  the  said  Thomas  Ledbitter,  nor  did  in  fact  the  said  Thomas 

Gale  Gurtler  know  such  boundary. 

The  defendants  stated  in  their  answer  *that  the  property  was       [  'itg  ] 
shewn  to  one  of  them  by  Mr.  Gurtler,  and  that  the  fact  appeared 
to  be  that  a  slip  of  land  which  divided  the  property  belonged  to 
Lord  Shrewsbury,  although  it  was  shewn  to  them  as  a  part 
of  it. 

Mr.  Pemberton,  for  the  plaintiffs. 

Mr.  Bickersteth  and  Mr.  Wakefield,  for  the  defendants. 

The  Masteb  of  the  Solls  : 

One  of  the  defendants  having  heard  that  some  new  salt  works 
were  to  be  established,  went  and  consulted  Mr.  Gurtler,  the 
solicitor,  about  it,  and  desired  him  to  endeavour  to  purchase 
a  particular  property.  It  so  happened,  that  a  short  time  after- 
wards, on  a  particular  day,  the  plaintiff  Mary  called  upon  him, 
to  ask  him  whether  she  and  her  sister  were  not  entitled  to  it, 
and  he  was  of  opinion  that  they,  and  not  the  widow  of  Walter 
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t, 

Newman. 


1832. 
June  18. 

Leach,  M.B. 

[204] 


Nock,  were  entitled ;  he  told  them  that  a  person  had  been  with 
him  who  wished  to  purchase  it,  and  then  went  to  one  of  the 
defendants  and  told  him  what  had  happened,  and  that  he  could 
effect  the  purchase  for  them.  In  order  to  escape  the  notice  of 
Mr.  Fowler,  who  wished  to  purchase  this  property,  they  went  to 
it  circuitously ;  they  made  a  mistake  as  to  the  extent  of  the 
property,  but  the  solicitor,  Mr.  Curtler,  could  not  have  been 
acting  for  the  plaintiffs,  for  if  he  had,  he  would  not  have  been 
anxious  to  escape  observation,  as  he  must  have  known  that  it 
was  for  the  interests  of  the  plaintiffs  that  Fowler  should  have 
known  there  were  other  persons  anxious  to  purchase  this  pro- 
perty. I  am  of  opinion  that  there  was  not  any  misrepresentation 
on  the  part  of  the  plaintiffs ;  that  they  are  entitled  to  have  the 
contract  carried  into  execution ;  and  that  the  defendants  are  not 
entitled  to  compensation. 

Decree  for  specific  j^erfarmance,  tvith  costs. 


PASHELLEE  v.  HAMMETT. 

(1  L.  J.  (N.  S.)  Ch.  204—208.) 
Principal  and  surety — Change  of  character  of  principal  into  surety. 

[A  REPORT  of  this  case  before  the  Master  of  the  Rolls  will 
be  found  in  the  report  of  the  appeal  to  the  House  of  Lords 
in  Oakeley  v.  Pasheller,  4  CI.  &  Fin.  207,  to  be  given  in  a  later 
volume  of  the  Revised  Reports.] 


1832. 
June  14,  15. 

Lord 

Bbougham, 

L.C. 

[208  ] 


KILLOCK  V.  GREY. 

(1  L.  J.  (N.  S.)  Ch.  208—210.) 

[This  was  an  appeal  from  a  decision  of  Sir  J.  Leach,  M.  R.  : 
see  28  R.  R.  92.  The  case  is  reported  below  in  4  Russell,  285, 
under  the  title  of  Killock  v.  Greg,  and  in  6  L.  J.  Ch.  128,  under 
the  title  of  Maxwell  v.  Greg.  On  this  appeal  the  Lord  Chan- 
cellor said  that  it  was  plain  to  him  that  the  Master  of  the 
Rolls  was  right  in  the  view  he  had  taken,  and  he  felt  bound 
to  dismiss  the  appeal,  with  costs.  A  reference  to  this  note 
should  be  inserted  at  the  end  of  the  report  of  Killock  v.  Greg, 
in  28  R.  R.,  at  p.  96.— 0.  A.  8.] 
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WM.  BR0ADHUE8T  v.  EGBERT  MORRIS.  iffi. 

^  Barn.  &  Adol.  1—12 ;  S.  C.  9  L.  J.  K  B.  27.)  [  1  ] 

A  testator  devised  all  his  share  of  his  two  estates  in  W.  to  his  daughter 
E.  B.  for  life,  and  at  her  decease  to  J.  B.,  her  husband,  during  his  life ; 
and  at  the  decease  of  his  said  son-in-law  J.  B.  he  directed  that  the  whole 
legacy  to  him  should  go  to  his  grandson  W.  B.  and  to  his  children  law- 
fully begotten,  for  ever ;  but  in  default  of  such  issue  at  his  decease  to 
the  testator's  grandson  A.  B. ,  his  heirs  and  assigns  for  ever :  Held,  that 
W.  B.  took  an  estate  tail  in  the  shares  of  the  estates  in  W. 

The  Master  of  the  Rolls  directed  the  following  case  to  be 
stated  for  the  opinion  of  the  Judges  of  this  Court : 

Ralph  Bridoak  being  seised  in  his  demesne  as  of  fee  of  the 
lands  and  hereditaments,  and  undivided  shares  thereof,  hereafter 
in  his  will  mentioned,  on  the  29th  of  November,  1796,  made  and 
published  his  said  last  will  in  writing,  duly  executed  and  attested, 
and  thereby,  amongst  other  things,  devised  as  follows  :  "  My  will 
and  mind  is,  that  my  dear  wife,  Rebecca  Bridoak,  enjoy  and  take 
to  herself,  for  her  own  use  during  her  Ufe,  all  my  personal  estate 
of  what  nature  or  kind  soever ;  and  at  her  decease  to  my  grand- 
son Alexander  Bridoak,  natural  son  of  my  daughter  Rebecca 
♦Bridoak,  him  and  his  heirs  for  ever.  And  I  do  further  give  and  [  '2  ] 
devise  to  my  said  wife  all  my  real  estate  whatsoever  and  where- 
soever for  and  during  the  term  of  her  natural  life,  and  from  and 
after  her  decease  I  give  and  devise  as  follows :  that  is  to  say,  I 
give  to  Alexander  Bridoak,  natural  son  of  my  daughter  Rebecca 
Bridoak,  all  that  my  messuage  or  dwelling-house,  with  the  lands 
and  appurtenances  thereunto  belonging,  situate  and  being  in 
Bedford  in  the  county  of  Lancaster ;  together  with  the  half  of 
my  seat  or  pew  in  the  parish  church  of  Leigh,  to  him,  his  heirs 
and  assigns  for  ever.  I  likewise  give  and  devise  to  my  said 
grandson  Alexander  Bridoak,  my  messuage,  dwelling-house,  or 
cottage,  with  the  garden  and  croft  thereunto  belonging,  situate 
in  Roby  in  the  county  of  Lancaster,  together  with  my  seat  or 
pew  in  the  parish  church  of  Hayton,  to  him,  his  heirs  and 
assigns  for  ever.  I  give  and  devise  to  my  daughter  Ellen 
Broadhurst  all  my  share  of  the  two  estates  I  have  in  West- 
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Bboadhubst  hoaghton-within-Brinsop,  the  same  during  her  natural  life,  free 
MouKis.  from  the  control  of  her  husband ;  and  at  her  decease  I  give  and 
devise  the  said  estates  to  John  Broadhurst,  husband  of  my 
daughter  Ellen  Broadhurst,  during  his  natural  life,  subject, 
nevertheless,  to  a  legacy  of  lOZ.,  which  he  shall  pay  yearly  to 
his  son  William.  And  my  will  and  mind  is,  that  my  said 
son-in-law  shall  not,  at  any  time,  sell,  assign,  or  otherwise 
dispose  of  his  interest  in  the  land  left  him  during  his  life, 
without  my  executors'  leave;  if  he  does,  then,  in  such  case, 
I  do  hereby  revoke  and  make  void  this  provision  for  his 
benefit,  which  shall  then  go  to  my  grandson  William  Broad- 
hurst.  My  will  likewise  is,  that  at  the  decease  of  my  son-in- 
law  John  Broadhurst,  the  same,  the  whole  legacy  to  him  shall 
[  •a  ]  go  to  my  grandson  William  Broadhurst,  *and  to  his  children 
lawfully  begotten,  for  ever ;  but  in  default  of  such  issue  at 
his  decease  to  my  grandson  Alexander  Bridoak,  natural  son 
of  my  daughter  Bebecca  Bridoak,  him,  his  heirs  and  assigns 
for  ever." 

The  testator,  Ralph  Bridoak,  died  soon  after  making  his  said 
will,  without  revoking  or  altering  the  same,  leaving  his  said  wife, 
the  said  John  Broadhurst,  the  said  Ellen  Broadhurst,  the  said 
William  Broadhurst,  the  now  plaintiff,  and  the  said  Alexander 
Bridoak  him  surviving.  Until  the  testator's  death,  and  for  some 
time  afterwards,  the  plaintiff,  William  Broadhurst,  had  not  been 
nor  was  married.  After  the  death  of  the  testator,  the  plaintiff 
entered  into  an  agreement  with  the  defendant,  Robert  Morris, 
for  the  sale  to  him  of  the  shares  in  the  hereditaments  and 
premises  situate  at  Westhoughton-within-Brinsop  in  the  said 
will  mentioned;  which  agreement  the  defendant  refused  to 
perform,  alleging,  that  the  plaintiff  was  entitled  only  to  a  life- 
estate  in  the  premises  under  the  will  above  stated.  A  bill  was 
filed  by  the  said  William  Broadhurst  in  the  Court  of  Chancery 
to  compel  a  specific  performance.  The  question  for  the  opinion 
of  this  Court  was, 

What  estate  and  interest  the  plaintiff  William  Broadhurst  took 
under  the  will  in  the  shares  of  the  hereditaments  and  premises 
situate  in  Westhoughton-within-Brinsop  ?  The  case  was  argued 
in  Michaelmas  Term. 
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Cowling y  for  the  plaintiff :  Bboadhubst 

V, 

William  Broadharst  took  an  estate  tail.  The  question,  whether  Mobris. 
he  took  such  estate  or  one  for  life,  depends  on  the  construction 
of  the  sentence — "  at  the  decease  of  my  son-in-law  John  Broad- 
hurst,  the  same,  the  whole  legacy  to  him  shall  go  to  my  grand- 
son W.  Broadhurst,  and  to  his  children  lawfully  *begotten,  for  [  •*  ] 
ever ;  but  in  default  of  such  issue  at  his  decease  to  my  grandson 
Alexander  Bridoak,  natural  son  of  my  daughter  Bebecca  Bridoak, 
him,  his  heirs  and  assigns  for  ever."  If  the  devise  stopped  at 
the  words  "  lawfully  begotten,  for  ever,'*  the  case  would  be 
governed  by  the  rule  in  Wild's  case(i),  viz.  that  where  lands  are 
devised  to  a  person  and  his  children,  and  he  has  no  children  at 
the  time  of  the  devise,  the  parent  takes  an  estate  tail ;  ''for  the 
intent  of  the  devisor  is  manifest  and  certain  that  his  children 
(or  issues)  should  take,  and  as  immediate  devisees  they  cannot 
take,  because  they  are  not  in  rerum  natura;  and  by  way  of 
remainder  they  cannot  take,  for  that  was  not  his  (the  devisor's) 
intent,  for  the  gift  is  immediate;  therefore  there  such  words 
shall  be  taken  as  words  of  limitation.'*  The  addition  of  the 
words  "for  ever"  in  this  will  can  make  no  difference.  The 
resolution  in  Wild's  case  shews,  that  children  means  "  heirs 
of  the  body,"  who  may  last  for  ever.  This  point  was  considered 
in  Davie  v.  Stevens  {2).  Again,  if  the  words  "  in  default  of  such 
issue,"  were  unqualified  by  any  subsequent  ones,  the  case  would 
be  governed  by  Scale  v.  Barter  (3) .  That  was  a  stronger  case.  The 
question  there  turned  on  the  words  of  a  codicil.  By  the  will 
J.  Seale  would  clearly  have  had  an  estate  for  life  only,  with  a 
contingent  remainder  to  his  children  in  fee,  according  to  priority 
of  birth ;  and  the  great  dispute  there  was,  whether  the  codicil 
was  intended  only  to  give  him  a  power  of  appointing  which 
of  his  children  should  succeed  him,  or  whether  it  gave  him  an 
estate  tail ;  and  the  Court  decided  for  the  latter.  But  the  case 
here  depends  on  *the  effect  of  the  insertion  of  the  words  "  at  his  [  •'>  ] 
decease."  It  will  be  said  that  they  have  given  William  Broad- 
hurst a  life  estate,  with  a  contingent  remainder  to  his  children 
in  fee,  with  an  alternate  contingent  remainder  to  Alexander 

(1)  6  Co.  Bep.  17  b.  (3)  5  R.  E.  676  (2  Bos.  &  P.  485). 

(2)  Doug.  321. 


442  1881.     K.  B.     2  B.  &  AD.  5—6.  [r.b. 

Bboadhubst  Bridoak  in  fee.  This  would  rest  on  the  supposition  that  the 
MoRBiB.  words  ''in  default  of  such  issue  at  his  decease *' make  one 
passage,  and  are  to  be  read,  in  default  of  such  issue  living  at 
his  decease.  But  even  admitting  this,  the  consequence  will  not 
follow.  For,  if  we  stop  at  the  words  "lawfully  begotten,  for 
ever,"  the  general  intent  of  the  testator  is  clear  that  William 
Broadhurst  take  an  estate  tail ;  and  in  order  to  cut  down  this 
estate  tail,  it  is  absolutely  necessary,  as  laid  down  by  Lord  Eldon, 
L.  C.  in  Jesson  v.  Wright  (i)^  that  a  particular  intent  should  be 
found  to  control  and  alter  it,  as  clear  as  the  general  intent  before 
expressed.  There  is  no  such  intent  here  :  the  will  may  be  satisfied 
by  holding  that  William  Broadhurst  took  an  estate  tail,  with  a 
contingent  remainder  to  Alexander  Bridoak  in  fee  in  case  of 
William  Broadhurst's  death  without  issue  then  living.  If  for 
"  the  children,"  be  written  "  heirs  of  the  body,"  the  case  will 
be  exactly  the  same  as  the  devise  to  Elizabeth  Malin  in  Ireson 
V.  Pearman(2).  The  subsequent  words  rather  raise  an  inference 
in  favour  of  the  plaintiff's  construction.  The  cases  shew  that, 
when  it  is  doubtful  what  construction  should  be  put  on  the  word 
"  children,"  the  mere  use  of  the  word  **  issue  "  subsequently  in 
the  will  raises  an  inference  that  "  children  "  is  not  to  be  under- 
stood in  its  ordinary  sense,  but  as  issue,  i.e.  as  "heirs  of  the 
body ; "  and  it  is  immaterial  whether  the  expression  be  "  issue,"  or 
[  '6  ]  "  such  *issue :  "  Wyld  v.  Lewis  {2),  Robinson  v.  Robinson  (4).  There 
are  instances  where  the  testator  seems  more  to  have  had  in  view 
a  contingent  remainder  than  in  the  present  case,  and  yet  the 
Courts  have  given  the  parents  an  estate  tail :  Oxford  {University 
of)  V.  Clifton  {5),  Doe  d.  Cock  v.  Cooper  (6).  It  may  be  contended, 
that  in  those  cases  the  word  was  "  issue,"  not  "children  ;  "  but 
the  cases  seem  to  go  as  far  where  the  word  "  children  "  is  used, 
Hodges  v.  Middleton  (7);  and  Lord  Hale,  in  King  v.  Melling  (8), 
appears  to  admit  that  children  may  be  made  nomen  collectivum, 
though  there  be  children  at  the  time  in  esse.  It  seems  to  be 
settled  that  where  a  freehold  is  devised  to  a  parent,  and  after- 

(1)  21  E.  E.  1  (2  Bligb,  l;.  (5)  1  Eden,  C.  C.  473. 

(2)  27  E.  E.  490  (3  B.  &  C.  799).  (6)  6  E.  E.  264  (1  East,  229). 

(3)  1  Atk.  432.  (7)  Dougl.  431. 

(4)  1  Burr.  38.  (8)  1  Vent.  225,  231. 
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wards  to  children,  it  is  immaterial  whether  the  word  used  for  his  Bboadhurst 
descendants  be  "  children  "  or  "  issue."  They  are  put  on  the  mobris. 
same  footing  in  the  resolution  in  Wild's  case(i),  and  in  Doe  d. 
Smith  V.  Webber  (2).  Not  only  is  there  no  evidence  of  intention 
in  favour  of  the  defendant's  construction,  but  it  would  be  con- 
trary both  to  the  particular  and  general  intent  of  the  testator. 
First,  to  the  particular  intent.  For,  wherever  the  testator  in 
any  other  part  of  the  will  has  given  a  life  estate,  he  has  expressly 
limited  it  for  life  ;  so,  with  respect  to  a  remainder,  he  has  always 
used  words  expressive  of  such  estate;  as,  ''at  her  decease," 
**  from  and  after  her  decease,"  &c.  So,  of  an  estate  in  fee,  he 
always  says,  "  to  him  and  his  heirs  for  ever,"  and  the  like.  This 
shews  he  did  not  intend  *either  W.  Broadhurst  to  take  a  life  [  '7  ] 
estate,  or  his  children  a  remainder ;  or  if  he  had,  that  they  should 
take  a  fee.  This  argument  was  much  relied  on  by  Lord  Hale  in 
King  v.  MelUng{s),  and  by  Lord  Kenycn,  Ch.  J.  in  Doe  d.  Comber- 
bach  V.  Perryn  (4).  Secondly,  such  construction  would  be  contrary 
to  the  general  intent.  If  children  be  a  word  of  purchase,  then 
"such  issue"  means  "such  children:"  Denn  d.  Briddon  v. 
Page  (5);  and  the  words  should  be  read  thus — "  in  default  of  such 
children  living  at  his  decease."  So  that  those  children  only  who 
survived  William  Broadhurst  could  share  in  the  estate ;  and  if 
any  died  in  his  lifetime  leaving  issue,  their  issue  would  be 
disinherited,  and  the  estate  would  either  go  over  to  the  surviving 
children,  or  if  there  were  none,  to  Alexander  Bridoak.  This 
could  not  be  the  intention  of  the  testator,  for  he  clearly  means 
to  provide  for  the  offspring  of  his  two  daughters,  Eebecca  and 
Ellen.  He  gives  some  estates  for  this  purpose  to  Alexander 
Bridoak,  son  of  Bebecca,  in  fee,  and  others  to  William  Broadhurst, 
son  of  Ellen,  by  the  clause  in  question.  And  he  could  never 
intend  that  estate  to  go  over  to  Alexander  Bridoak  so  long  as 
there  were  any  descendants  of  William  Broadhurst.  Such  a 
consideration  as  this  was  thought  material  in  Wyld  y.Letvisie), 
Doe  V.  Perryn  (4),  King  v.  Burchall  (7). 

(1)  6  Co.  Eep.  17  a.  11  East,  603,  n.). 

(2)  19  R.  R.  438  f  1  B.  &  Aid.  713).    (6)  1  Atk.  432. 

(3)  1  Vent.  225,  231.  (7)  4  T.  B.  296,  n.  {d) ;   1   Eden, 

(4)  1  E.  B.  757  (3  T.  B.  484).  C.  C.  424. 

(5)  1  B.  B.  655,  n.  (3  T.  B.  87,  w. ; 
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BB0ADHUB8T  But,  further,  the  words  are  not  to  be  read  as  if  they  were  "  in 
M0BJU8.  default  of  such  issue  living  at  his  decease/'  but  a  comma  should 
be  inserted  at  the  word  ''issue/'  and  then  the  sentence  reads 
thus,  ''  in  default  of  such  issue,  (then)  at  his  decease  to,"  &e. 
According  to  this  construction,  the  words  "  at  his  decease  "  are 
[  •s  ]  equivalent  *to  "  remainder."  Those  words  are  frequently  so 
used  from  a  testator's  not  knowing  the  difference  between  a 
vesting  in  interest  and  in  possession.  In  this  will  they  are 
invariably  used  in  that  sense.  Alexander  Bridoak  would  then 
take  a  vested  remainder  in  fee.  The  testator  knew  that  according 
to  the  ordinary  course  of  things,  Alexander  Bridoak's  estate  in 
remainder  could  not  commence  in  possession  until  the  death 
of  William  Broadhurst ;  and,  therefore,  he  used  that  expression, 
dating,  as  it  were,  Alexander  Bridoak's  estate  from  the  time 
of  William  Broadhurst's  death,  though  in  law  it  had  been  vested 
in  interest  before.  This  case  will  then  be  similar  to  Walter  v. 
Drew{i),  and  also  Doe  v.  Cooper  (2),  if  the  remainder  there  was  a 
vested  one,  as  seems  to  have  been  the  opinion  of  the  Court.  No 
devise  is  to  be  found  in  the  books  in  which  there  has  been  the 
expression  '*  in  default  of  issue  at  his  decease."  In  all  the  cases 
the  testator  has  either  said  ''  in  default  of  issue  living  at  his 
decease,"  or  used  some  informal  expression,  which  was  generally 
construed  to  mean  an  indefinite  failure  of  issue.  The  construction 
of  the  defendant  is  one  which  the  Court  will  lean  against ;  for 
contingent  remainders  are  not  favoured  in  the  law.  There  is  no 
case  to  be  found  in  which  there  have  been  in  one  sentence  words 
which  in  a  will  are  sufficient  to  pass  an  estate  tail,  and  that 
estate  has  been  pared  down  by  words  in  a  subsequent  and  dis- 
tinct sentence  into  an  estate  for  life  :  the  words  which  cause  the 
"  children,  i.e.  issue,"  to  take  contingent  remainders,  have  always 
been  inserted  in  the  same  sentence  in  which  the  estate  has  been 
limited  to  them,  or  in  a  prior  one. 

[  9  ]  Preston,  for  the  defendant : 

William  Broadhurst  took  an  estate  for  life,  remainder  to  his 
children  as  joint-tenants  in  fee,  with  an  alternate  contingent 
remainder  to  Alexander  Bridoak  in  fee,  which  would  change  into 

(1)  ComynB's  Eep.  372.  (2)  6  B.  R.  264  (1  East,  229). 
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an  executory  devise  on  the  birth  of  a  child  to  William  Broadhurst,  Broadhubst 
and  which  was  not  barrable.  The  estate  would  vest  in  a  child  on  mobbib. 
its  birth,  subject  to  open  and  let  in  the  other  children  as  they 
came  in  esse.  The  question  depends  wholly  on  the  intention 
of  the  testator.  Doe  v.  Bumsall  (i)  is  in  point.  There  the  devise 
was  to  M.  Owstwick  and  the  issue  of  her  body  as  tenants  in 
common;  but  in  default  of  such  issue,  or  being  such,  if  they 
should  all  die  under  twenty-one,  and  without  leaving  issue,  then 
over ;  and  it  was  held  that  M.  Owstwick  took  only  an  estate  for 
life.  That  case  was  stronger  than  the  present  in  favour  of  an 
estate  tail,  on  account  of  the  word  ''  issue  ''  being  there  used  and 
not  "children"  as  here;  that  they  were  to  take  as  tenants  in 
common  and  not  as  joint  tenants  was  only  one  ingredient  against 
the  construction  of  an  estate  tail.  Besides,  here  are  words  of 
inheritance  which  were  wanting  there.  Merest  v.  James  (2)  is  also 
in  favour  of  the  defendant.  In  many  cases  the  general  intention 
would  be  defeated,  unless  all  the  issue  should  take,  and  that  is 
the  only  reason  for  implying  estates  tail:  King  y.  Burchall{3). 
There  is  no  such  necessity  here.  According  to  the  plaintiff's 
construction,  the  words  "at  his  decease"  should  be  considered 
as  struck  out.  But  those  words  cannot  be  so  rejected.  This 
case  must  be  governed  by  Doe  v.  Bumsall,  Merest  v.  James,  and 
Crump  V.  Norivood{4).  In  the  last  case  the  devise  was  to  *three  [  'lO  ] 
nephews  during  their  lives,  and  after  their  decease  to  the  heirs 
of  their  bodies  as  tenants  in  common.  It  was  not  disputed  that 
the  nephews  took  an  estate  for  life  ;  and  Gibbs,  Ch.  J.  cited  and 
relied  on  Doe  v.  Bumsall.  The  Court  should  lean  against  the 
construction  contended  for  by  the  plaintiff:  no  man  of  sense 
would  make  such  a  devise,  since  the  tenant  in  tail  could  bar  it 
at  any  time  by  a  recovery.  In  Davie  v.  Stevens  (5)  there  were 
limitations  over  on  an  indefinite  failure  of  issue,  and  the  case 
turned  on  that  point.  In  Seale  v.  Barter  (6),  the  testator's  inten- 
tion was  clearly  to  create  an  estate  tail  in  the  first  taker,  the 
parent,  and  the  limitations  over  assisted  such  intention.    In 

(1)  3  E.  E.  113  (6  T.  E.  30).  (5)  Doug.  321. 

(2)  1  Brod.  &  Bing.  484.  (6)  5  E.   E.   676   (2   Bos.    &  P. 

(3)  4  T.  E.  296,  «.  (d).  485). 

(4)  7  Taunt.  362. 


446  1831.    K.  B.     2  B.  &  AD.  10—11.  [r.r. 


Bboadhubst  Wyld  v.  Lewis  (i),  the  gift  to  the  sons  was  only  by  implication, 
MoRRiB.  ftiid  the  word  "sons "was  used  collectively,  and  imported  all 
issue  male.  Here  there  is  an  express  gift  to  children,  as  children 
in  the  first  degree  with  the  words  "  for  ever,"  under  which  they 
may  take  the  fee.  Hodges  v.  Middleton  (2)  was  expressly  over-ruled 
in  a  case  in  Chancery,  which  has  not  been  reported  on  this  point, 
viz.  Charles  Monck  and  others  v.  The  Commissioners  of  Woods 
and  Forests. 

Cowling^  in  reply : 

Doey.Perryn{s)y  Kingv.BurchaU(4),  and  WyldY.Leivis{i),  shew 
that  the  estate  would  not  vest  on  the  birth  of  a  child,  but  only  in 
such  as  should  be  living  at  the  death  of  W.  Broadhurst.  The 
circumstance,  that  the  children  would  be  joint  tenants,  is  in 
[•11]  favour  of  the  plaintiff's  construction ;  *for  it  is  usual  to  give 
estates  to  purchasers  as  tenants  in  common,  and  not  as  joint 
tenants.  (Per  Lord  Henley  in  King  v.  Burchall  (4).)  The  cases 
of  Doe  V.  Bumsall  (5) ,  Merest  v.  James  (6) ,  and  Crump  v.  Norwood  (7) , 
are  consistent  with  the  rule  before  stated  as  deduced  from  the 
cases ;  in  all  of  them,  the  words  which  caused  the  children  to 
take  as  purchasers  were  part  of  the  same  sentence  by  which  the 
estate  was  given  them.  The  cases  in  which  *'  children,"  "  issue," 
&c.  have  taken  contingent  remainders  after  estates  of  freehold 
given  to  their  parents,  are  of  two  kinds  :  1st,  where  a  remainder 
is  limited  by  express  words,  as  in  Loddington  v.  Kime  (8);  2ndly, 
where  the  testator  has  affixed  some  quality  to  the  estate  given 
to  the  issue,  which  is  inconsistent  with  their  taking  by  descent, 
as  in  Doe  v.  Bumsall  (b),  where  they  were  to  take  as  tenants  in 
common.  In  this  case,  however,  the  words  relied  on  by  the  defen- 
dant as  paring  down  the  estate  tail  are  part,  not  of  the  sentence 
by  which  the  estate  tail  is  limited  to  them,  but  of  a  subsequent 
one ;  they  come  by  way  of  proviso,  not  of  exception.  Besides,  in 
Doe  V.  Bumsall  it  was  unnecessary  to  decide  whether  M.  Owstwick 

(1)  1  Atk.  432.  (5)  3  H.  R.  113  (6  T.  H.  30). 

(2)  Dougl.  431.  (6)  1  Brod.  &  Bing.  484. 

(3)  1  R.  R.  757  (3  T.  R.  484).  (7)  7  Taunt.  362. 

(4)  4  T.  R.  296,  n.  (r/) ;  1  Eden,  (8)  1  Salk.  224. 
C.  C.  424. 
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took  an  estate  tail,  or  one  for  life  ;  for  in  either  case  the  recovery  Bboadhurst 

suffered  had  barred  the  contingent  remainders  over.    As  to  Crump      mobbis. 

V.  Norwood,  it  may  be  doubted  whether  that  case  be  not  reversed 

by  Jesson  v.  Wiight  (i). 

Cur.  adv.  vnlt. 

The  following  Certificate  was  afterwards  sent  : 

"  This  case  has  been  argued  before  us  by  counsel.    *We  have       [  '12  ] 

considered  it,  and  are  of  opinion  that  the  plaintiff  W.  Broadhurst 

took  under  the  will  of  Balph  Bridoak  an  estate  tail  in  the  shares 

of  hereditaments  and  premises  situate  in  Westhoughton-within- 

Brinsop  therein  mentioned. 

"  Tentbrden, 

"  J.  Parke, 

"W.  E.  Taunton.'* 


REX  V.  The  Company  of  Proprietors  of  the  issi. 

CHELMER  AND  BLACKWATER  NAVIGATION.        '^—^' 

(2  Bam.  &  Adol.  14—22 ;  S.  C.  9  L.  J.  M.  0.  125.)  ^  ^^  ^ 

By  an  Act  for  making  a  nayigable  communication  between  two  places 
therein  mentioned,  a  Company  was  formed,  and  authorized  to  purchase 
lands,  &c.  for  the  use  of  the  navigation,  and  to  make  and  maintain  the 
same.  The  Act  then  directed  that  the  Company  should  be  rated  and 
charged  to  all  Parliamentary  and  parochial  taxes,  rates,  and  assess- 
ments for  any  lands  to  be  purchased  or  taken,  or  warehouses  or  other 
buildings  to  be  erected  by  them  in  pursuance  of  that  Act,  in  the  same 
proportions  as  other  lands  and  buildings  adjoining  to  or  lying  near  the 
same  were  or  should  be  rated  and  charged : 

Held,  that  the  Company  were  liable  to  be  rated  for  their  lands  and 
buildings  at  the  same  value  as  other  adjacent  lands  and  buildings,  and 
not  according  to  the  improved  value  derived  from  their  being  used  for 
the  purposes  of  the  navigation. 

Upon  an  appeal  againnt  a  rate  for  the  relief  of  the  poor  of  the 
parish  of  Heybridge  in  the  county  of  Essex,  dated  the  20th  of 
May,  1830,  whereby  the  Company  of  Proprietors  of  the  Chelmer 
and  Blackwater  Navigation  were  rated  and  assessed  upon  the 
annual  rental  of  800i.  as  occupiers  of  wharfs,  granaries,  dock, 
and  land  used  for  a  navigation  and  towing-path,  the  Court  of 

(1)  21  R.  R.  1  (2  Bligh,  1). 


448  1881.     K.  B.     2  B.  &  AD.  14—15.                 [b.b. 

Rex  Quarter  Sessions  amended  the  rate  by  reducing  the  sum  of  800Z. 

Thb  to  187Z.  8«.,  subject  to  the  opinion  of  this  Court  on  the  following 
Chelmeb 


AND  Black* 


case: 


WATEB  By  an  Act  of  the  33  Geo.  III.  c.  93,  entitled,  "  An  Act  for 

Navigation         ,  .  ,  ....  -     i ,  .      .        , 

Co.         making  and  mamtammg  a  navigable  communication  between 

the  town  of  Chelmsford,  or  some  part  of  the  parish  of  Springfield 
in  the  county  of  Essex,  and  a  place  called  Collier's  Beach  in  or 
near  the  river  Black  water  in  the  said  county,*'  certain  persons 
therein  named  and  their  several  and  respective  successors, 
executors,  administrators,  or  assigns  were  united  into  a  Company 
by  the  name  of  "  The  Company  of  Proprietors  of  the  Chelmer 
and  Blackwater  Navigation,"  and  were  authorized  to  purchase 
lands,  tenements,  or  hereditaments  for  the  use  of  the  said  naviga- 
tion, and  for  other  the  purposes  mentioned  in  the  Act,*  and  to 
make  and  maintain  navigable  and  passable  for  boats,  barges, 
[  *15  ]  and  other  vessels,  the  said  *navigation  through  the  several 
parishes  therein  mentioned.  And  in  the  same  Act  it  is  provided 
'*  that  the  said  navigation,  or  any  works  whatsoever  to  be  made 
by  virtue  of  the  powers  of  this  Act,  shall  not  be  subject  to  the 
control,  direction,  survey,  or  order  of  any  commissioners  of 
sewers,  or  to  any  law  or  statute  relating  to  sewers,  any  thing 
herein  contained,  or  any  former  law  or  statute  to  the  contrary 
notwithstanding.  And  the  said  Company  of  Proprietors  shall 
and  may  from  time  to  time  hereafter  be  rated  and  charged  to 
all  Parliamentary  and  parochial  taxes,  rates,  and  assessments, 
for  or  on  account  of  any  lands  or  grounds  to  be  purchased  or 
taken,  or  of  any  warehouses  or  other  buildings  to  be  erected  by 
them  in  pursuance  of  this  Act,  in  the  same  proportions  as  other 
lands,  grounds,  and  buildings  adjoining  to  or  lying  near  the 
same  are  or  shall  be  rated  and  charged." 

In  pursuance  of  the  powers  of  this  Act,  the  Company  of 
Proprietors  made  and  completed  the  navigation  before  described, 
by  deepening  and  cleansing,  and  in  some  places  widening  the 
channel  of  the  river  Blackwater,  and  by  occasionally  making 
cuts  or  deviations  from  the  line  of  the  river.  These  additional 
cuts,  and  the  towing-paths  along  the  whole  line  of  navigation, 
were  made  upon  lands  purchased  and  held  by  the  Company 
under  the  powers  of  the  Act.     It  was  admitted  on  the  hearing  of 
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the  appeal,  that  for  these  new  cats  and  the  towing-paths,  or  the 
profits  arising  from  them  exclusively,  and  not  for  any  profits 
arising  from  the  old  bed  of  the  river,  the  appellants  were  rate- 
able. In  the  parish  of  Heybridge  the  new  cut  leading  to  what 
is  termed  the  sea-basin  is  something  more  than  a  mile  and  a  half 
in  length.  In  the  other  parishes  through  which  the  navigation 
passes  *the  new  cuts  are  of  much  less  magnitude  than  in  the 
parish  of  Heybridge,  having  been  taken  for  the  purpose  of  making 
locks  and  wears,  the  expenses  of  keeping  up  which  are  much 
greater  than  the  profits  accruing  to  the  Company  in  those  respec- 
tive parishes,  from  the  land  so  taken,  exclusive  of  the  old  bed  of 
the  river.  If  the  Company  were  to  be  rated  for  the  new  cuts, 
and  for  the  wharfs  and  buildings  occupied  by  them  in  the  parish 
of  Heybridge,  according  to  the  profits  arising  to  them  therefrom 
within  the  parish,  the  Court  found  the  sum  of  1872.  88.  ought  to 
be  the  sum  inserted  in  the  rate  instead  of  800Z.  But  if  the 
Company  were  to  be  rated  for  their  new  cut,  wharfs,  and  buildings 
in  the  parish,  without  reference  to  navigation  profits,  in  the  same 
proportions  as  other  lands,  grounds,  and  buildings  adjoining 
thereto  in  the  parish  of  Heybridge,  then  the  Court  found  that 
the  sum  of  85Z.  ought  to  be  inserted  in  the  rate  instead  of  8002. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
appellants  were  exempt  from  any  rateability  in  respect  of  the 
land  taken  and  used  by  them  for  the  purposes  of  the  navigation 
as  aforesaid,  beyond  the  value  of  the  adjoining  land?  If  so, 
then  the  sum  to  be  inserted  in  the  rate  was  to  be  reduced  to  85Z. ; 
otherwise,  to  stand  at  187Z.  3^. 

The  case  was  argued  in  Hilary  Term  by  Campbell  and  Knox 
in  support  of  the  order  of  Sessions,  and  D.  Pollock  and  Mirehouse, 
contra.  The  principal  points  of  the  argument  are  so  fully  com- 
mented on  in  the  judgment  of  the  Court,  that  no  statement  of 

them  will  be  necessary  here. 

Cur.  adv.  vult. 


Rex 

•r. 
The 
Chelmeb 
AND  Black- 
water 
Navioatiok 
Co. 


[•16] 


Lord  Tenterden,  Ch.  J.,  in  the  same  Term  delivered  the  judg- 
ment of  the  Court  : 

The  question  in  this  case  is  upon  the  meaning  of  the  words, 
"  in  the  same  proportion  as  other  lands,  grounds,  and  buildings 
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Rex         adjoining  to,  or  being  near  the  same,  are  or  shall  be  rated  or 
The         charged ; "  whether,  in  assessing  the  lands  and  buildings  of  the 
AND^LACK-    Company,  their  value  is  to  be  estimated  according  to  the  value 
WATER       of  other  adjoining  lands  and  buildings,  or  the  assessment  is  to 
Co.  be  made  upon  that  proportion  of  the  actual  value  (say  three- 

fourths  or  four-fifths),  upon  which  the  other  lands  and  buildings 
are  assessed.  I  propose  to  consider  the  matter,  first,  without 
reference  to  any  of  the  cases  that  bear  upon  the  question ;  and, 
secondly,  with  reference  to  those  cases. 

The  first  thing  that  strikes  the  mind  upon  the  latter  construc- 
tion of  the  Act  is,  that  it  supposes  the  Legislature  to  have  con- 
templated, that  property  is  not  rated  according  to  its  actual 
value,  but  according  to  some  part  only  of  that  value.  In  fact, 
this  mode  of  rating  is  sometimes  adopted ;  but  I  conceive  the 
law  generally  assumes  that  all  rateable  property  is  to  be  rated 
according  to  its  actual  value.  The  statute  of  Elizabeth  does  not 
point  to  any  other  estimate.  If  all  the  property  of  the  same 
kind  in  a  parish  is  rated  only  upon  some  definite  part  of  its 
actual  value,  the  effect  is  the  same  as  if  the  rate  were  upon  the 
entire  actual  value,  and  no  occupier  of  such  property  has  any 
ground  of  complaint.  If,  in  making  the  assessment,  the  rent  is 
first  considered,  and  then  the  rate  upon  land  is  made  on  a 
certain  part  of  the  rent,  and  the  rate  upon  houses  on  some 
[  •is  ]  greater  part  of,  or  the  whole  rent,  which  is  *sometimes  done, 
this  is  not  properly  a  rating  upon  a  part  only  of  the  value,  but 
upon  all  the  supposed  real  value ;  because,  in  estimating  the 
value  of  land,  it  may  be  reasonable  to  make  a  greater  deduction 
from  the  rent,  than  is  made  from  the  rent  of  houses,  on  account 
of  the  greater  expense  (of  cultivation  and  repairs)  in  the  case  of 
lands  than  in  the  case  of  houses. 

The  Act  of  Parliament  upon  which  the  question  arises,  was 
passed  for  the  purpose  of  making  a  river  navigable.  It  was 
foreseen  that  this  object  could  not  be  eflfectually  accomplished 
without  making,  in  some  places,  new  cuts  and  channels  deviating 
from  the  ancient  course  of  the  river,  erecting  locks  or  wears  in 
some  places  to  overcome  the  inconvenience  of  natural  falls  and 
changes  of  level,  and  erecting  buildings  for  the  residence  of  lock- 
keepers  or  collectors  of  tolls,  or  for  warehousing  merchandize, 
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and  power  is  therefore  given  to  the  Company  to  purchase  land 
for  these  purposes.  It  was  well  observed  in  the  argument  at  the 
Bar,  that  the  ground  taken  for  locks  or  wears  would  be  produc- 
tive of  no  value  in  the  hands  of  the  Company,  there  being  no 
lockage  dues,  but  only  a  mileage  toll.  The  Company  are  not 
rateable  in  respect  of  the  ancient  course  of  the  river,  for  the  soil 
thereof  is  not  vested  in  them,  nor  are  they  properly  the  occupiers 
thereof,  but  entitled  only  to  the  privilege  of  using  it  in  the  nature 
of  an  easement.  No  rate  can  be  imposed  upon  tolls  eo  nomine, 
so  that  if  there  should  happen  to  be  in  any  parish  no  new  cut 
or  channel  made,  nor  any  profitable  building  erected,  but  land 
should  be  bought  for  locks  and  wears  which  are  in  themselves 
unprofitable,  it  might  be  contended  that  the  Company  would  not 
be  rateable  at  all  for  the  land  so  taken,  and  *the  rateable  pro- 
perty in  the  parish  would  be  pro  tanto  diminished,  and  the  parish 
therefore  would  lose  by  the  project  authorized  by  the  statute ; 
while  in  another  parish  where  land  should  be  taken  for  a  new 
cut  or  channel,  or  the  erection  of  a  profitable  building,  the 
amount  of  the  mileage  toll  for  passing  along  such  new  cut  or 
channel,  or  the  profit  of  the  building,  might  be  greater  than  the 
value  of  the  neighbouring  land,  or  the  profit  of  similar  buildings, 
and  in  this  instance  the  parish  would  gain  by  the  project. 
Whereas,  if  the  land  taken  and  buildings  erected  throughout  the 
whole  line  are  estimated  and  rated  according  to  the  value  of  the 
adjoining  land  and  similar  buildings,  no  parish  will  either  lose 
or  gain  by  the  project,  but  every  parish  will  be  in  the  same 
situation  as  if  the  Act  had  not  passed,  or  nothing  had  been  done 
under  it.  So,  also,  if  the  whole  undertaking  should  prove 
unprofitable,  as  some  projects  of  this  kind  have  done,  and  the 
amount  of  the  mileage  toll,  or  receipts  of  the  buildings  erected, 
should  be  less  than  the  value  of  the  neighbouring  land  or  of 
similar  buildings,  no  parish  would  become  a  loser  by  the  diminu- 
tion of  the  value  of  rateable  property  within  it,  at  whatever  period 
of  time  such  diminution  might  happen  to  take  place.  And  if  we 
suppose  the  Legislature  to  have  intended  to  prevent  loss  or  gain 
to  the  parishes,  and  to  leave  all  in  the  same  state  and  condition 
as  if  no  land  were  taken  or  building  erected  by  virtue  of  the  Act, 
we  must  construe  the  words  in  question  to  mean,  that  the  land 
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Rex        and  buildings  of  the  Company  shall  be  estimated  for  the  purpose 

Thk         of  rates,  according  to  the  value  of  other  land  and  buildings 

akd^Bl!w3k-   ftdjoiniiig  or  near :  that  the  value  shall  be  taken  according  to 

wATBB       that  rule,  without  regard  to  *any  increase  or  diminution  of  actual 
Navigation  '^  •' 

Co.         value.     And  the  words  used  may  certainly  very  well  admit  of 

[  *20  ]  this  sense  and  construction.  It  may  be  observed,  also,  that  this 
is  an  affirmative  clause  of  the  Act,  intended  to  designate  the 
rating ;  and  if  it  mean  only  that  the  Company  shall  be  rated  on 
the  same  part  of  the  value  of  their  property  as  the  adjoining 
lands  and  buildings,  it  will  be  quite  useless  and  ineffectual, 
because  a  rate  on  a  different  part,  whether  greater  or  less,  would 
be  bad,  being  manifestly  unequal  and  unjust. 

I  come  now  to  advert  to  the  decided  cases.  The  first  in  order 
of  time  is  the  case  of  Rex  v.  The  Leeds  and  Liverpool  Canal 
Covipany  (i).  The  Acts  of  Parliament  upon  which  that  case  arose 
were  passed,  and  the  case  came  before  the  Court  before  it  was 
established  that  navigation  tolls  are  not  rateable  eo  nomine;  the 
decision  does  not  furnish  any  authority  on  the  present  subject ; 
but  it  seems  probable  that  the  case  led  the  way  to  the  rule 
against  rating  tolls,  that  was  soon  afterwards  established. 

The  next  case  is  the  case  of  Rex  w.  Saint  Mary,  Leicester  {2), 
which  came  before  the  Court  after  it  had  been  settled  that  tolls 
per  se  were  not  rateable.  That  arose  upon  an  Act  passed  in  the 
same  session  of  Parliament  as  the  Act  in  question,  and  contains 
a  similar  clause  as  to  rating,  following  also,  as  this  does,  the 
clause  of  exemption  from  the  jurisdiction  of  the  sewers.  The 
Sessions  reduced  the  rate  upon  the  Company  to  the  value  of  the 
lands  and  buildings  belonging  to  the  Company,  in  proportion  to 
the  lands  and  buildings  adjoining,  exclusive  of  the  tolls.     This 

[  ♦21  ]  Court  confirmed  the  order,  being  of  opinion  that  *tolls  per  se 
were  not  rateable,  and  that  there  was  no  doubt,  upon  the  con- 
struction of  the  Act,  that  it  had  prescribed  a  special  and  definite 
mode  of  ascertaining  the  value  of  the  land,  which  excluded  the 
consideration  of  the  tolls.  It  is  true,  that  that  Act  contained 
also  a  prior  clause  on  the  subject  of  rating,  which  might  con- 
tribute to  shew  the  intention  of  the  Legislature;  but  it  seems 
that  either  clause,  if  taken  alone,  must  have  received  the  same 
(1)  5  East,  325.  (2)  6  M.  &  S.  400. 
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construction,  as  to  land,  which  alone  is  mentioned  in  the  first 
clause,  warehouses  and  buildings  being  mentioned  in  the  second 
only. 

Next  came  the  case  of  Rex  v.  Grand  Junction  Canal  Company  (i). 
In  that  case  there  were  two  Acts  of  Parliament:  the  first  con- 
tained a  clause  similar  to  the  present,  certainly  not  more  favour- 
able than  the  present,  to  the  construction  which  prevailed.  The 
clause  in  the  latter  Act  rather  raised  doubt  and  uncertainty : 
and  was  evidently  less  favourable  to  the  construction  adopted  by 
the  Court.  It  was  argued  there  as  here,  that  the  word  **  propor- 
tion*' meant  part  of  the  actual  value;  but  the  argument  was 
repudiated  by  the  Court,  and  the  assessment  allowed  was  upon 
the  same  principle  as  that  proposed  by  the  Sessions  in  the 
present  case,  in  reducing  the  rate  to  35Z. 

The  next  case  is  that  of  Rex  v.  Inliabitants  of  St.  Peter  the 
Great,  Worce8tei'{2).  That  case  arose  upon  two  Acts  containing 
clauses  similar  to  those  in  the  two  Acts  relating  to  the  Grand 
Junction  Canal ;  and  the  Court  held,  that  the  improved  value  of 
the  land,  by  the  receipt  of  tolls,  could  not  be  taken  into  considera- 
tion. The  last  case  is  that  of  Rex  v.  Inhabitants  of  Kingswinford  (3) . 
There  were  several  Acts  of  Parliament,  the  *last  of  which  con- 
tained a  clause  like  the  present.  But  no  question  was  made  as 
to  the  construction  or  effect  of  that  clause.  The  only  question 
was,  whether  the  Company  were  rateable  in  King's  Swinford, 
according  to  the  value  of  the  tolls  earned  in  that  parish,  or  upon 
that  proportion  of  the  tolls  earned  on  the  whole  line  which  the 
length  of  the  canal  in  that  parish  bore  to  the  length  of  the  whole 
line ;  and  the  Court  very  properly  decided  that  the  rate  should 
be  according  to  the  amount  of  the  earnings  in  the  particular 
parish. 

Upon  this  view  of  the  cases,  it  appears  that  there  is  not  any 
decision  against  the  reduced  rate  proposed  by  the  Sessions  in 
this  case.  And  the  two  cases  of  Rex  v.  Grand  Junction  Canal 
and  RexY,  Inhabitants  of  St.  Peter  the  Great,  Worcester,  are  plain 
authorities  in  favour  of  it,  there  being  no  substantial  difference 
in  the  language  of  the  statutes. 

(1)  19  E.  E.  316  (1  B.  &  Aid.  289).  (3)  31  E.  E.  181  (7  B.  &  C.  236). 

(2)  5  B.  &  C.  473. 
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In  this  case,  therefore,  the  rate  must  be  reduced  to  852.,  that 

is,  to  the  value  of  the  land  and  buildings  of  the  Company, 

estimated  according   to  the  value  of  the  adjoining  lands  and 

buildings,  and  not  according  to  their  actual  productive  value 

to  the  Company. 

Rate  reduced  (accordingly. 


1831. 
Jan,  27. 

[23] 


LLOYD  V.  ASHBY,  H.  E.  EOWLAND,  and  SHAW(1), 

(2  Bam.  &  Adol.  23—29;  S.  C.  9  L.  J.  K.  B.  144  ;  S.  C.  at  Nisi  Prius, 
2  Car.  &  P.  138.) 

A.,  R.,  and  O.  carried  on  business  as  partners,  under  the  firm  of 
Ashby  &  Co.,  from  February,  1820,  to  May,  1824,  when  0.  retired,  and 
the  other  two  partners  agreed  to  liquidate  all  the  debts  due  from  the 
partnership,  and  they  continued  the  business  as  partners,  under  the 
firm  of  Ashby  and  Rowland.  In  June,  1824,  S.  agreed  to  become  a 
member  of  this  last-mentioned  partnership,  as  from  the  18th  of  May 
preceding,  but  his  name  was  not  to  be  introduced,  and  the  businebs  wa» 
still  carried  on  under  the  names  of  Ashby  and  Rowland  only. 

In  July,  1824,  H.,  being  indebted  to  L.,  drew  a  bill  of  exchange  in 
his  favour  upon  Ashby  &  Co.,  which  bill  was  accepted  by  the  partner 
R.  in  the  names  of  Ashby  and  Rowland.  H.,  the  drawer  of  the  bill,  had 
had  dealings  with  the  firm  of  A.,  R.,  and  0. ;  but  whether  that  firm  wa9 
indebted  to  him  when  the  bill  was  drawn  did  not  appear,  nor  did  it 
appear  that  there  had  been  any  dealings  between  H.,  the  drawer,  and 
A.,  R.,  and  S.,  after  the  entrapce  of  S.  into  the  partnership.  The  name 
of  S.  was  never  used  or  made  known  to  any  person  dealing  with  the 
firm: 

Held,  that  A.,  R.,  and  S.  were  liable  upon  this  bill  as  acceptors. 

Assumpsit  by  the  plaintiff  as  payee  against  the  defendants  as- 
acceptors  of  a  bill  of  exchange  for  82Z.  12^.  The  defendant 
Bowland  suffered  judgment  to  go  by  default.  The  other  defen- 
dants,  Ashby  and  Shaw,  pleaded  the  general  issue.  At  the  trial 
before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings  after 
Michaelmas  Term,  1825,  the  plaintiff  was  nonsuited,  subject  ta 
the  opinion  of  this  Court  on  the  following  case  : 

The  plaintiff,  an  engineer  and  millwright,  had  made  articles  of 
machinery  for  Hugh  Bowland,  the  father  of  the  defendant 
H.  E.  Rowland,  in  or  about  July,  1824.  The  charge  for  these 
articles  amounted,  at  reasonable  prices,  to  82Z.  10^. ;  and,  in 

(1)  Cited  by  Mr.  Chalmers  as  an  illustration  of  the  17th  section  of  the  Bill» 
of  Exchange  Act,  1882.— R.  C. 
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payment  of  that  sum,  Hugh  Rowland,  a  short  time  before  the       Llotd 
delivery  of  the  goods,  viz.  on  the  28th  of   July,  1824,   drew,       abhbt. 
payable  to  the  order  of  the  plaintiff,  and  delivered  to  him,  the  bill 
of  exchange  in  question,  addressed  to  Messrs.  Ashby  &  Co.  London. 

From  February,  1820,  to  May,  1824,  the  defendants  Ashby 
and  Bowland,  and  one  Richard  Osborne,  carried  on  the  business 
of  printers  and  engravers  as  partners,  under  the  firm  of  Ashby 
&  Co.  In  May,  1824,  Osborne  *retired  from  the  partnership,  and  [  '24  ] 
the  defendants  Ashby  and  Bowland  continued  the  business  as 
partners,  under  the  firm  of  Ashby  and  Rowland.  By  agreement 
between  Ashby  and  Rowland  and  Osborne,  the  continuing  partners 
were  to  liquidate  all  the  debts  due  from  the  partnership.  In 
June,  1824,  articles  of  agreement  were  executed  between  the 
defendants  Ashby  and  Rowland  and  the  defendant  Shaw,  under 
which  Shaw  advanced  1,5002.,  as  a  consideration  to  Ashby  and 
Rowland,  and  became  a  partner  in  the  concern  as  from  the  18th 
of  May  preceding,  being  the  day  on  which  the  former  partnership 
was  dissolved  as  to  R.  Osborne.  By  these  articles  it  was  provided, 
that  the  partnership  should  be  carried  on  under  the  firm  of  Ashby 
and  Rowland,  (the  name  of  Shaw  not  being  introduced,)  and  that 
the  personal  attendance  of  Shaw  should  not  be  required  except 
as  he  might  be  minded  to  attend.  The  business  was  accordingly 
continued  in  the  names  of  Ashby  and  Rowland  until  September, 
1824,  when  the  partnership  was  dissolved  as  far  as  regarded  the 
defendant  Rowland.  The  bill,  after  delivery  thereof  to  the 
plaintiff,  was  accepted  in  the  following  form :  **  Accepted,  Ashby 
and  Rowland,  at  Messrs.  Veres,  Ward,  &  Co."  The  acceptance 
was  in  the  handwriting  of  the  defendant  Rowland.  The  bill  was 
presented  when  due,  and  payment  was  refused. 

Hugh  Rowland,  the  drawer  of  the  bill,  had  dealings  with  the 
firm  of  Ashby,  Osborne,  and  Rowland,  by  selling  goods  to  them ; 
but  whether  that  partnership  was  indebted  to  him  or  not  at  the 
time  when  the  bill  was  drawn,  did  not  appear  at  the  trial,  nor  did 
it  appear  that  there  had  been  any  dealings  between  the  drawer 
*of  the  bill  and  the  partnership  of  the  defendants  subsequently  [  *26  ] 
to  the  defendant  Shaw's  entrance  into  the  partnership.  Shaw 
went  abroad  immediately  after  the  execution  of  the  partnership 
deed,  and  did  not  return  until  the  September  following;  and 
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Lloyd  daring  that  time  bis  name  was  not  used  or  made  known  to  any 
abhbt.  person  dealing  with  the  partnership,  or  to  the  clerks  of  the 
partnership.  It  did  not  appear  that  the  plaintiff,  when  he 
received  the  bill  from  Hugh  Bowland,  had  any  knowledge  of  him, 
except  that  he  had  given  the  plaintiff  the  order  for  the  goods ; 
nor  that  the  plaintiff,  when  he  so  received  the  bill,  or  at  the  time 
of  its  acceptance,  had  any  knowledge  of  the  firm  of  Ashby  &  Go. 
on  which  the  same  was  drawn,  or  of  the  state  of  accounts  between 
that  firm  and  Hugh  Bowland  the  father,  or  knew  the  name  of  any 
of  the  partners ;  but  it  was  proved,  that  on  receiving  the  bill, 
and  before  its  acceptance,  he  directed  an  enquiry  into  the 
responsibility  of  the  firm,  and  also  sent  to  the  house  where  the 
defendants  carried  on  business  to  enquire  whether  they  would 
accept  the  bill,  and  that  the  person  he  sent  had  a  conversation 
with  a  person  unknown  to  him,  (but  who  was  not  the  defendant 
Bowland,)  in  an  inner  room  or  counting-house  in  the  house 
where  the  business  was  carried  on,  and  informed  that  individual 
on  what  consideration  the  bill  was  drawn,  and  asked  him  whether 
it  would  be  accepted,  to  which  he  answered  that  it  would.  The 
question  for  the  opinion  of  this  Court  was,  whether  the  plaintiff 
was  entitled  to  maintain  his  action  against  the  defendants  for  the 
amount  of  the  acceptance. 

This  case  was  argued  in  last  Michaelmas  Term,  by 

[  26  ]  Hutchinson,  for  the  plaintiff: 

In  the  absence  of  fraud,  the  acceptance  of  one  of  several 
partners,  in  the  name  of  the  partnership,  binds  all.  If  the  party 
accepting  had  no  authority  from  the  other  partners  to  accept,  and 
that  be  known  to  the  person  taking  the  bill,  he  is  guilty  of  a 
fraud  and  cannot  recover  upon  it.  But  that  is  not  the  case  here. 
The  want  of  authority  is  not  to  be  inferred,  even  if  the  bill  be 
taken  not  for  value.  And  if  it  could,  it  is  questionable  whether, 
under  the  circumstances,  a  payee,  taking  without  fraud  or 
collusion,  may  not  maintain  an  action.  Here  the  payee  took 
the  bill  for  value,  and  did  (what  a  prudent  man  would  do)  inquire 
whether  the  bill  would  be  accepted.  It  may  be  said  that  the 
plaintiff  did  not  know  who  the  partners  were,  and,  therefore, 
that  it  was  not  taken  on  the  credit  of  Shaw.    The  bill  here. 


VOL.  XXXVI.]      1831.    K.  B.    2  B.  &  AD.  26—27.  457 

however,  having  been  drawn  on  Ashby  &  Co.,  and  accepted  by  Lloyd 
the  firm  in  the  name  of  Ashby  and  Rowland,  by  which  Ashby,  ashbt. 
Rowland,  and  Shaw  had  agreed  to  go,  it  is  the  same  thing  in 
effect  as  if  Shaw  had  been  named  in  the  acceptance.  Shaw  had 
given  authority  to  the  two  to  use  those  names  as  representing 
him.  In  Vere  v.  Ashby  (i),  Bayley,  J.  lays  it  down  as  a  general 
rule,  ''  that  where  the  partnership  name  is  pledged,  any  person 
who  either  is  an  actual  partner,  or  has  allowed  himself  to  be 
held  out  to  others  as  a  partner,  is  liable,  unless  the  party  to 
whom  the  partnership  is  pledged,  is  privy  to  an  intent  to 
misapply  the  money."  Here  the  partnership  name  was  pledged, 
and  there  was  no  evidence  of  an  intention  to  misapply  the 
money.  In  Wells  v.  Masterman  (2) ,  Lord  Kbnyon  *says,  that  a  [  '27  ] 
bill  drawn  on  a  partnership  in  their  usual  style  and  firm,  and 
accepted  by  one  partner,  binds  the  whole;  except  where  it  is 
put  in  force  by  a  fraudulent  drawer. 

Scarlett,  Attorney-General,  contra  : 

Hugh  Rowland,  the  drawer  of  the  bill,  had  transactions  with 
the  old  firm  of  Ashby,  Rowland,  and  Osborne,  which  was  carried 
on  under  the  names  of  Ashby  &  Co.  The  new  firm  was  after- 
wards carried  on  under  the  firm  of  Ashby  and  Rowland,  but  the 
drawer  of  the  bill  had  no  transactions  with  the  firm  in  which 
Shaw  was  a  partner.  The  bill  is  here  drawn  on  Ashby  &  Co. 
The  drawer  sold  goods  to  Ashby,  Rowland,  and  Osborne.  It 
must  be  assumed,  therefore,  that  it  was  drawn  for  a  debt  due  to 
him  from  Ashby,  Rowland,  and  Osborne.  There  was  no  evidence 
of  any  dealings  between  any  of  them  and  the  drawer  after 
Osborne  had  quitted  or  Shaw  had  joined  the  firm.  He  knew 
nothing  of  Shaw  when  he  drew  on  Ashby  &  Co.  If  the  drawer's 
son  had  accepted  the  bill  in  the  name  of  Ashby  &  Co.,  there 
could  have  been  no  question.  Suppose  Hugh  Rowland  the  father 
had  said,  I  will  give  you  a  bill  on  the  firm  of  Ashby  &  Co.,  of 
which  my  son  is  liquidating  the  debts,  could  it  then  be  contended 
that  the  bill  taken  was  that  of  any  other  firm  ?  Shaw  having 
desired  his  name  not  to  be  used,  his  liability  depends  entirely  on 
his  interest ;  for  here  his  credit  never  has  been  pledged.     The 

(1)  34  B.  B.  408,  415  (10  B.  &  C.  288,  296).  (2)  2  Esp.  731. 
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Lloyd  firm  paying  the  debts  of  Ashby  &  Co.,  accepted  the  bill  for  a  debt 
AsHBT.  due  from  that  firm.  Shaw,  a  dormant  partner  in  the  house  of 
Ashby  and  Bowland,  was  not  a  party  to  that  debt,  and  had  no 
interest  in  the  funds  applicable  to  its  payment.  The  debt  was 
[  ♦28  ]  not  *contracted  during  the  time  he  was  a  partner.  Wells  v. 
Maaterman  (i),  is  rather  in  favour  of  the  defendant.  There  it  was 
held  that  a  bill,  though  drawn  on  a  partnership  firm  and  accepted 
by  one  of  the  partners,  if  for  a  separate  debt  of  one  of  them, 
shall  not  bind  the  firm,  as  to  a  party  who  knew  the  consideration 
of  the  bill.  Applying  that  rule  to  the  present  case,  here  Hugh 
Bowland  draws  a  bill  on  Ashby  &  Co.,  and  it  is  accepted  by 
Ashby  and  Bowland  for  a  debt  due  from  Ashby  &  Co.  Ashby  &  Co. 
were  at  that  time  an  existing  company,  for  they  had  debts  to  pay. 
The  giving  of  the  bill  to  the  plaintiff  was  an  assignment  of  a  debt  due 
from  Ashby  &  Co.,  not  from  Ashby  and  Bowland.  The  plaintiff 
knew  the  bill  as  one  of  Ashby  &  Co.  If  Bowland's  son  had  told 
the  father  in  terms  that  there  was  a  new  partner  Shaw,  the  father 
could  not  have  drawn  it  upon  Shaw,  whom  he  knew  to  have  nothing 
to  do  with  the  debt  he  was  about  to  assign  to  the  plaintiff. 

Hutchinson,  in  reply : 

The  argument  on  the  other  side  assumes,  that  the  bill  was  on 
account  of  a  debt  due  from  Ashby  &  Co.  to  the  drawer.  But 
that  does  not  appear  by  the  case.  It  is  also  assumed  that  the 
bill  is  drawn  on  the  old  firm.  It  is  accepted  in  the  name  of 
Ashby  and  Bowland  only.  The  old  firm  did  not  exist  at  the 
time  when  the  bill  was  drawn.  The  acceptance  was  that  which 
alone  could  have  been  given  on  any  other  bill,  for  Shaw's  name 
was  not  to  be  used.  Here  Ashby  and  Bowland  carrying  on 
business  under  that  name  jointly  with  Shaw,  have  accepted  a  bill 
[  •29  ]  drawn  on  Ashby  &  Co.  *They  have  thereby  acknowledged  that 
Ashby,  Bowland,  and  Shaw  are  the  persons  intended  by  the  drawer. 

Ctir,  adi\  vtdt. 

LoBD  Tenterden,  Ch.  J.,  in  Hilary  Term,  delivered  the  judgment 
of  the  Court  : 

We  have  considered  this  case,  and  are  of  opinion,  upon  the 
(1)  2  Esp.  731. 
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whole,  that  the  plaintiff  is  entitled  to  recover.     The  bill  was       Llotd 

addressed  to  the  firm  of  Ashby  &  Co.,  but  was  accepted  in  the       ashbt. 

name  of  Ashby  and  Eowland.     The  firm  was  in  fact  composed  of 

Ashby,  Rowland,  and  Shaw,  but  the  names  and  style  they  had 

agreed  to  use  were  Ashby  and  Bowland.     Shaw  was  interested  in 

the  house  at  the  time  of  the  acceptance.    No  fraud  was  found. 

A  valid  consideration  was  given  for  the  bill.     Notwithstanding 

the  variance  between  the  names  to  which  the  bill  is  addressed 

and  those  in  which  it  is  accepted,  we  are  of  opinion  that  the 

three  defendants  must  be  taken  to  be  the  persons  designated  by 

the  acceptance  in  the  name  of  Ashby  and  Rowland,  and  that  the 

acceptance  binds  them  all.     That  being  so,  there  must  be  a  new 

trial. 

Rule  absolute  for  a  new  trtal. 


The  dock  COMPANY  at  KINGSTON-UPON-HULL        issi. 
V.  WILLIAM  BROWNE  and  Others  (1).  [48] 

(2  Bam.  &  Adol.  43—63.) 

The  port  of  Kingston-upon-Hull  is  mentioned  in  Acts  of  Parliament, 
charters,  and  other  documents,  in  two  senses ;  first,  according  to  the 
popular  understanding,  as  denoting  a  particular  place ;  and,  secondly, 
in  a  larger  acceptation,  as  comprising  under  one  name  a  district  of  many 
places  classed  together  for  the  purposes  of  the  revenue,  and  of  which 
Kingston-upon-Hull  is  the  chief. 

The  statute  14  Geo.  III.  c.  56,  s.  42,  which  gives  the  Hull  Dock 
Company  a  tonnage  on  ships  coming  into  or  going  out  of  the  harbour 
of  Elingston-upon-Hull,  and  the  Company's  basin  or  docks  within  the 
port  of  Eongston-upon-Hull,  or  unlading  or  lading  any  of  their  cargo 
within  the  said  port,  must  be  construed  as  using  the  term  **port"  in 
the  popular  sense ;  and  not,  therefore,  as  extending  the  burden  of  dock 
duties  to  places  which,  in  point  of  local  description,  are  without  the  port 
of  Hull ;  as  Goole,  on  the  river  Ouse. 

Debt  for  tonnage  duties  in  respect  of  ships  and  vessels  of  the 
defendants  having  laden  and  unladen  goods  within  the  port  of 
Kingston-upon-Hull.     Plea,  nil  dehent 

At  the  trial  before  Bayley,  J.,  at  the  Lent  Assizes  for  Yorkshire, 

(1)  Distinguished  in  Nicholson  v.  Ry,  and  Canal  Co,  (1879)  4  App.  Cas. 

Williams  (1871)  L.  B.  6  Q.  B.  632,  197,  205,  49  L.  J.  Q.  B.  130,  135.— 

40  L.  J.  M.  C.  159.    Cited  by  Lord  R.  C. 
Penzance  in  Pryce  v.  Monmouthshire 
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The  Dock     1829,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 

Kingston-    ol  this  Court  upon  the  following  case : 

tjpoN^HuLL        rpjjg  plaintiffs  are  the  proprietors  of  extensive  docks,  basins, 

aRowNE.  quays,  and  wharfs  at  the  town  and  port  of  Kingston-upon-Hull ; 
the  defendants  are  the  owners  of  a  brig  which  sailed  with  goods, 
on  the  14th  of  April,  1828,  from  Goole  on  a  voyage  to  Hamburgh, 
and  returned  the  following  month  with  a  cargo  of  wool  and  hides 
from  Hamburgh  to  Goole.  Goole  is  situated  on  the  river  Ouse, 
and  is  within  and  parcel  of  the  duchy  of  Lancaster ;  and  the 
undertakers  of  the  Aire  and  Calder  Navigation  have  there  recently 
made  docks  (being  artificial  excavations  in  the  land  adjacent  to 
the  river),  and  built  quays,  warehouses,  and  other  conveniences 
suitable  for  carrying  on  a  foreign  trade.  Kingston-upon-Hull  is 
a  town  corporate,  the  mayor  and  corporation  of  which  have 
jurisdiction  over  the  town,  and  county  of  the  same.  It  lies  upon 
the  river  Humber,  into  which  river,  and  considerably  to  the 
t  ^44  ]  westward  of  the  town,  fall  the  two  *rivers  Ouse  and  Trent,  the 
former  passing  from  York  to  Selby,  RawcliflFe,  Howden,  and  Goole 
in  the  order  here  mentioned ;  Goole  being  about  twenty-five  miles 
from  Kingston-upon-Hull ;  the  latter  running  from  Stockwith  and 
Gainsborough ;  and  both  losing  at  their  confluence  their  respective 
names  in  that  of  Humber.  On  the  south  side  of  that  river  are 
situated  the  several  towns  or  places  of  Barrow,  Barton,  Brigg, 
and  Ferriby- Sluice,  all  above  the  town  of  Kingston-upon-Hull. 

By  an  Act  of  Parliament,  14  Geo.  HI.  c.  56,  for  making  and 
establishing  public  quays  at  Kingston-upon-Hull,  &c.  and  for  the 
benefit  of  commerce  in  the  port  of  Kingston-upon-Hull,  and  for 
making  divers  works  for  the  accommodation  of  vessels  using  the 
said  port ;  after  reciting  an  Act  of  the  14  Gar.  II.  (which  again 
recites  an  Act  made  1  Eliz.,  directing  that  no  goods,  &c.  should 
be  shipped  or  discharged  but  in  or  upon  certain  places  therein 
described,  except  the  port  of  Hull),  by  which  Act  of  Charles  II. 
the  King  was  enabled,  by  his  commission,  to  appoint  from  time 
to  time  such  places  wherein  it  should  be  lawful  so  to  ship  and 
discharge  goods,  except  the  town  of  Hull,  &c. ;  by  reason  of  which 
exception,  the  present  Act  (of  14  Geo.  III.)  was  necessary  for  the 
purpose  of  establishing  lawful  quays  at  the  port  of  Kingston- 
upon-Hull  :  It  was  amongst  other  things  enacted,  that  his  Majesty 
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should  assign  necessary  places  and  quays  at  Eingston-upon-HuU, 
and  settle  the  extents  and  limits  of  the  same,  on  which  quays, 
&c.  all  goods  brought  by  way  of  merchandize  from  any  of  the 
parts  beyond  the  seas  were  to  be  landed.  And  for  the  purpose 
of  reimbursing  the  Company  therein  described  for  making  and 
maintaining  the  basin,  docks,  and  other  works  there  mentioned, 
and  enabling  them  to  keep  the  said  works  in  *repair,  certain 
rates  were  to  be  paid  by  ships  or  vessels  (with  certain  exceptions) 
coming  into  or  going  out  of  the  harbour,  and  the  said  basin  or 
docks  within  the  port  of  Kingston-upon-HuU,  or  lading  or 
unlading  within  the  said  port  (i).  But  it  was  enacted,  that  vessels 
coming  coastwise  from  or  to  any  place  up  the  rivers  Trent  or 
Ouse,  within  the  limits  of  the  port  of  Hull  as  then  used,  should 
not  be  liable  for  the  rates  unless  such  vessels  should  come  into  or 
go  out  of  the  said  basin  or  dock,  or  any  part  of  the  harbour 
called  Hull  Basin,  or  should  lade  or  unlade  within  any  part  of  the 
river  Humber,  or  if  such  vessels  should  go  into  the  said  harbour 
solely  for  the  purpose  of  custom-house  clearance.  It  was  also 
enacted,  that  regulations  to  be  made  in  furtherance  of  the  Act 
should  be  published  in  the  town  of  Eingston-upon-HuU ;  and 
that  any  two  justices  of  the  peace  of  Kingston-upon-HuU  might 
issue  a  warrant  for  distraining  for  ^penalties  incurred  under  that 
Act,  with  a  power  of  appeal  to  the  Quarter  Sessions  held  for  the 


(1)  The  substance  of  section  42  is 
as  follows :  * '  That  in  consideration  of 
the  expenses  incurred  by  the  Com- 
pany about  the  basin,  &c.  there  shall 
be  payable  and  paid,  from  and  after 
the  31st  day  of  December,  1774,  to 
the  said  Company,  or  to  their  col- 
lectors or  deputies  for  their  use,  for 
every  ship  or  vessel  (the  King's  ships 
of  war,  and  other  ^ips  and  ressels 
employed  in  his  Majesty's  service, 
only  excepted,)  coming  into  or  going 
out  of  the  said  harbour,  basin,  or 
docks,  within  the  port  of  Kingston- 
u{)on-Hull;  or  unlading  or  putting 
on  shore,  or  lading  or  taking  on 
board,  any  of  their  cargo  or  any 
goods,  wares,  or  merchandize,  within 
the  said  port,  by  the  master  or  com- 
mander, owner  or  owners  of  every 


The  Dock 

Company  at 

Kingston- 

upon-hulu 

V, 

Bbownb^ 


[•45  1 


such  ship  or  vessel,  the  several  rates 
or  duties  of  tonnage  hereafter  de- 
scribed ;  that  is  to  say,  for  every  ship 
or  vessel  coming  to  or  going  between 
the  port  of  Kingston-upon-Hull  and 
any  port  to  the  northward  of  Yar-^ 
mouth,  &c.  for  every  ton  two-pence.. 
(Azld  so  as  to  other  places.)  Which 
rates  or  duties  shall  be  and  are  vested 
in  the  Dock  Company,  and  shall  be< 
paid  at  the  vessel's  entry  inwards, 
or  clearance  or  discharge  outwards  :• 
or  in  case  any  ships  or  vessels  shall 
not  enter  as  aforesaid,  then,  at  any 
time  before  such  ships  or  vessels, 
shall  proceed  from  the  said  port,  at 
the  custom-house  in  the  said  port." 

Section  44  is  given  at  length  in  the- 
judgment. 
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Thb  Dock     town  and  county  of  the  town.     The  rights  of  the  Trinity  House 

Company  A-T 

Kingston-     in  and  concerning  the  haven  of  the  town  of  Bjngston-upon-HuU 

upoN^HuLL    ^^j.g  especially  reserved ;  and  the  rights  of  the  corporation  to 

Browne,      have  the  port  called  Sayer  Creek,  then  called  Hull,  for  ever 

annexed  to  the  said  town  and  liberties  thereof.     In  pursuance  of 

this  Act  of  Parliament,  a  considerable  part  of  the  now  existing 

docks,  basins,  quays,  and  conveniences  were  constructed. 

By  an  Act  of  Parliament  passed  42  Geo.  III.,  reciting  that  by 
reason  of  the  increase  of  the  trade  and  commerce  of  the  port  of 
Kingston-upon-HuU,  the  basin  or  dock  and  the  harbour  of 
Kingston-upon-HuU  were  not  sufficient  for  the  reception  and 
accommodation  of  the  vessels  belonging  to  and  using  the  said  port, 
and  that  it  was  expedient,  for  the  greater  accommodation  and 
benefit  of  the  trade  of  the  said  port,  that  an  additional  basin  or 
dock  should  be  made  at  the  said  port  in  the  manner  thereinafter 
described,  the  Dock  Company  were  empowered  to  make  such 
additional  dock.  By  a  subsequent  Act,  passed  45  Geo.  III., 
reciting  the  former  Dock  Acts,  it  was  enacted,  that  the  same 
rights  and  privileges  which  belonged  to  the  then  present  port  of 
£jngston-upon-Hull  should  be  extended  to  the  docks  and  basins 
respectively,  which  to  all  intents  and  purposes  should  be  deemed 
and  held  to  be  part  of  the  port  of  Kingston-upon-Hull ;  and  that 
vessels  entering  into  and  loading  or  unloading  in  the  said  docks 
or  basins  should  be  subject  to  the  several  regulations,  and  liable 
to  the  several  duties,  to  which  they  were  or  would  have  been 
liable  in  the  port  of  Kingston-upon-Hull. 
[  ♦47  ]  The  port  of  Hull  is  mentioned  in  existing  documents  *of  as 

early  a  period  as  the  reign  of  King  John.  In  the  great  roll  of 
the  pipe  of  the  sixth  year  of  that  King,  is  an  account  of  the 
fifteenths  of  the  merchants  for  the  seaports  during  a  certain 
period:  the  fifteenths  of  Hull  are  there  reckoned  at  344/.  14«.  4Jd. 
And  there  is  also  an  account  of  the  fifteenths  of  Scarborough, 
York,  Selby,  Barton,  Grimsby,  and  other  places.  In  the  great 
roll  of  the  pipe  9  Edw.  I.  is  an  entry  of  the  customs  of  wools, 
skins,  and  leather  at  the  port  of  Hull  for  one  year,  amounting  to 
1,086Z.  10«.  SJrf.  In  the  roll  17  Edw.  I.  is  another  entry  of  the 
customs  of  wools,  fells,  and  hides  in  the  port  of  Hull.  The  case 
further  stated  an  inquisition  and  extent,  in  the  21  Edw.  I.,  of  the 
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town  of  Wike-upon-HuU,  and  of  the  lands,  tenements,  &c. 
thereto  adjacent  and  belonging ;  and  it  then  cited  entries  in  the 
Pipe  EoU  28  Edw.  I.  of  customs  for  wools,  &c.  returned  by  the 
collectors  of  the  customs,  for  **The  Port  of  Kingston-upon-HuU,*' 
and  similar  entries  for  **  Kingston-upon-HuU,'*  from  the  Pipe 
EoU  81  Edw.  I. 

By  letters  patent  5  &  6  Bic.  II.  the  King  granted  to  the  mayor, 
bailiffs,  and  burgesses  of  the  town  of  Kingston-upon-HuU,  for 
the  improvement  of  the  same  town,  to  have  the  port  below  the 
same  town  lately  called  Sayercryk,  now  called  Hull,  for  ever 
annexed  to  the  town  aforesaid,  and  liberty  of  the  same,  from 
Sculcotegote  as  far  as  the  middle  course  of  the  water  of  Humber, 
to  build,  &c.  for  the  improvement,  defence,  preservation,  and 
augmentation  of  the  town  aforesaid;  and  Edward  the  Fourth 
made  a  similar  grant.  Henry  the  Sixth,  in  consideration  that 
the  port  of  the  town  of  Kingston-upon-HuU,  by  the  daily  course 
of  the  tides  and  of  tempests,  &c.  was  removed  further  from  the 
town  than  it  was  accustomed  to  be,  and  was  likely  to  be  still 
further  removed,  *which  would  redound  to  the  destruction  of  the 
said  port,  gave  licence  to  the  mayor  and  commonalty,  &c.  to 
purchase  lands  and  tenements  held  of  the  Crown,  whether  in 
capite  or  otherwise,  or  held  of  other  persons,  to  the  value  of  1001. 
a  year,  to  have  and  hold  to  them  and  their  successors  for  the 
defence,  reparation,  and  security  of  the  port. 

By  a  commission  in  the  exchequer  of  the  seventh  year  of 
Queen  Elizabeth,  commissioners  were  directed  to  make  certain 
enquiries  touching  the  said  port  of  Kingston-upon-HuU,  and  its 
member  ports.  One  of  the  enquiries  was :  *'  What  number  of 
creeks  do  belong  to  the  said  port,  and  how  far  any  of  them  is 
distant  from  the  said  port,  and  how  far  any  of  them  be  distant 
from  other,  and  into  what  shores  any  of  the  said  creeks  do 
extend  ?  "  The  answer  first  mentioned  York,  and  then  "  certain 
creeks  in  Yorkshire  belonging  to  the  port  of  Kingston-upon-HuU 
that  lie  northward  on  the  sea-coast  from  the  mouth  of  Humber ; " 
namely,  Hornsaye,  Bridlington,  Flamborough,  Fylay,  and  Scar- 
borough ;  and  on  the  south,  Grimsby  in  Lincolnshire ;  of  all 
^hich  places  the  distance  from  Hull  was  stated  by  land  and 
hj  water. 
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Thk  Dock        By  another  commission  in  the  exchequer,  32  Car.  II.,  in  which 

GOMPAlfY  AT  X  '  ' 

Kingston-     his  Majesty  recites,  that  "  our  members  of  the  port  of  Hull,"  and 
upoN-^  ULL    ^^^  quays  and  wharfs  in  the  said  members,  &c.  have  become 
Bbowne,      unsettled,  unbounded,  and  unlimited,  and  some  of  them  formerly 
used  are  become  inconvenient,  and  other  places  within  the  said 
port  and  members  are  now  more  commodious;  commissioners 
are  appointed  to  repair  to  the  member  ports  of  Hull,  viz.  Scar- 
borough, Bridlington,  and  Grimsby,  and  to  find  out  and  assign 
[  '49  ]       and  appoint  open  places  there  to  be  *place8,  quays,  and  wharfa 
for  the  landing  and  shipping  of  goods,  and  to  settle  the  limits  of 
the  said  member  ports,  and  of  all  such  places,  quays,  and  wharfs, 
and  to  prohibit  all  other  places  within  the  said  member  ports 
from  being  used  as  such  quays,  &c.     And  the  commissionera 
certified  that  they  had  settled  the  limits  of  the  said  member 
ports  accordingly. 

By  letters  patent  of  28  Eliz.,  a  right  (subsequently  recognized 
by  a  charter  of  Charles  II.)  is  confirmed  to  the  corporation  of  the 
Trinity  House  at  Hull,  to  levy  from  thenceforth  for  ever,  at  all 
times,  within  the  port  of  the  said  town  of  Kingston-upon-HuU, 
and  at  all  places  within  the  limits  and  liberties  thereof ;  that  ia 
to  say,  in  all  havens,  creeks,  and  other  places  where  the  King's 
customer  of  Hull,  by  virtue  of  his  office,  had  any  authority  to> 
take  any  custom  for  primage  as  theretofore  had  been  received  or 
taken  in  the  same  port  of  Hull,  in  or  by  the  way  of  lodenage  or 
lowage,  primage  or  stowage ;  that  is  to  say,  3d,  for  every  ton  of 
wine,  oil,  fish,  and  all  other  goods  which,  in  any  ship  or  vessel 
by  sea  into  the  port  aforesaid,  or  liberties  thereof,  as  before  said, 
should  be  brought  and  laid  at  shore,  or  otherwise  discharged 
within  the  said  limits ;  and  likewise  Sd.  for  primage  upon  every 
ton  of  goods  shipped  or  laden  in  any  ship  at  the  said  port  of 
Hull,  or  at  any  place  within  the  limits  thereof,  as  before  said,  to 
be  transported  from  thence  by  sea  to  any  other  place.  The  same 
letters  patent  also  gave  jurisdiction  to  the  said  corporation  of  the 
Trinity  House  at  Hull  in  matters  of  dispute  between  masters 
and  seamen  belonging  to  Kingston-upon-HuU,  or  to  any  place 
within  the  said  liberties  or  limits  thereof. 
[  *50  ]  The  case  then  went  on  to  state  instances  of  duties  *received  by 

the  Trinity  House  under  this  patent  from  1566  to  1679,  for- 
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goods  exported  and  imported,  chiefly  in  Selby  vessels ;  and  also 
of  disputes  heard  and  determined  by  the  same  corporation 
between  the  masters  and  mariners  of  vessels  belonging  to  Selby 
in  1598,  1624,  and  1650 ;  and  it  stated  cases  of  the  same  kind 
to  have  occurred  where  the  vessels  belonged  to  Gainsborough 
and  other  places  up  the  Ouse  and  Trent. 

The  statute  26  Geo.  III.  c.  60,  s.  19,  required  that  all  ships 
entitled  to  trade  as  British  vessels  should  be  registered  in  the 
ports  to  which  they  belonged,  and  that  the  name  of  such  port 
should  be  painted  on  the  stem  of  every  such  vessel.  Prom  the 
passing  of  that  Act  till  lately,  all  vessels  belonging  to  Gains- 
borough, Selby,  and  other  places  up  the  Trent  and  Ouse,  have 
been  registered  at  the  custom-house  of  Kingston-upon-HuU,  and 
have  had  the  words  Port  of  Hull  painted  on  their  stems. 

There  is  not,  nor  has  been,  as  far  as  can  be  ascertained,  any 
custom-house  at  Gainsborough,  Selby,  or  elsewhere  on  the  Trent, 
Ouse,  or  Humber,  except  the  custom-house  of  Hull ;  and  vessels 
navigating  those  rivers  have  been  cleared  by  the  Hull  custom- 
house officers,  who  have  also  superintended  their  registry. 

The  only  instances  of  foreign  trade  with  places  on  the  Ouse 
above  the  town  of  Kingston-upon-HuU  since  the  passing  of  the 
Dock  Act  of  14  Geo.  III.  were  cases  of  Dutch  vessels  coming  for 
cargoes  of  lampreys,  which  were  chiefly  taken  in  between  Goole 
and  Selby.  These  vessels  paid  the  Dock  Company  the  dues 
given  by  the  statute  as  on  foreign  voyages,  though  they  never 
entered  the  harbour,  basins,  or  docks,  nor  loaded  or  unloaded 
in  the  Humber.  There  was  a  similar  statement  respecting  some 
vessels  which  sailed  from  Gainsborough  for  France  *with  com  in 
1817,  under  a  Treasury  order ;  and  a  Jersey  vessel,  which  unloaded 
and  loaded  between  Goole  and  Selby  in  1809.  It  did  not  appear 
that  any  vessels  loading  or  unloading  at  Scarborough,  Bridlington, 
or  Grimsby  had  paid  dues  to  the  Dock  Company ;  such  vessels 
do  not  clear  at  Hull :  but  such  dues  had  been  paid  since  (and, 
for  any  thing  that  appeared,  before)  1810  by  vessels  loading  or 
unloading  at  Barrow,  Barton,  Brigg,  and  other  places  on  the 
Humber,  though  they  had  not  entered  the  harbour,  basins,  or 
docks  within  the  port  of  Kingston-upon-Hull. 

The  officers  of  the  customs  stationed  on  the  Humber,  Trent, 
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The  Dock     and  Oase  have,  before  and  since  the  Act  of  14  Geo.  III.  (the 

Compact  at 

Kingston-     fi^^st  instance  given  was  in  1771),  been  appointed  by  the  board  of 

upoN-HuLL    customs  in  London,  but  have  made  their  reports  to  the  custom- 
Browne,      house  at  Hull ;  and  the  seizures  made  by  them  have  been  there 
condemned  and  sold.    An  officer,  \7hen  appointed,  was  sworn  in 
as  waiter,  searcher,  &c.,  at  A.  or  B.  in  the  port  of  Hull. 

By  the  statute  6  Geo.  IV.  c.  107,  s.  135,  it  is  enacted,  "  That 
it  shall  be  lawful  for  his  Majesty,  by  his  commission  out  of  the 
Court  of  Exchequer,  from  time  to  time  to  appoint  any  port, 
haven,  or  creek  in  the  United  Kingdom,  or  in  the  Isle  of  Man, 
and  to  set  out  the  limits  thereof,  and  to  appoint  the  proper 
places  within  the  same  to  be  legal  quays  for  the  lading  and 
unlading  of  goods :  provided  always,  that  all  ports,  havens,  and 
creeks,  and  the  respective  limits  thereof,  and  all  legal  quays 
appointed  and  set  out  and  existing  as  such  at  the  commence- 
ment of  this  Act,  under  any  law  till  then  in  force,  shall  continue 
to  be  such  ports,  havens,  creeks,  limits,  and  legal  quays  respec- 
tively as  if  the  same  had  been  appointed  and  set  out  under  the 
authority  of  this  Act." 
[  o2  ]  After  the  passing  of  that  statute,  and  at  the  instance  of  the 

Aire  and  Calder  Navigation  Company,  but  without  any  previous 
writ  or  proceeding  of  ad  quod  damnum,  a  commission  issued  out 
of  the  Court  of  Exchequer,  tested  the  18th  of  December,  1827, 
directed  to  Charles  Lutwidge,  Esq.,  collector  of  the  customs  at 
the  port  of  Hull,  Thomas  Bodmell,  Esq.,  comptroller  of  the 
customs  at  the  said  port,  and  John  Ker,  Esq.,  purporting  to 
appoint  Goole  to  be  a  port  in  the  United  Kingdom  for  the 
import  and  export  of  goods,  wares,  and  merchandizes;  and  to 
assign  the  said  C.  L.,  T.  B.,  and  J.  K.  to  be  commissioners 
for  setting  out  the  limits  of  the  said  port,  and  for  appointing 
proper  places  within  the  same  to  be  legal  quays  for  the  lading 
and  unlading  of  goods ;  and  to  give  them  full  power  and  autho- 
rity to  repair  to  the  said  port  of  Goole,  and  to  search,  find  out, 
and  survey  the  same,  and  assign  and  appoint  the  extents,  bounds,, 
and  limits  of  the  said  port  of  Goole,  and  of  such  place  or  places 
to  be  quays  or  wharfs,  &c.  within  the  said  port,  and  to  appoint, 
limit,  bound,  and  settle  all  those  places  by  metes,  limits,  and 
bounds,  and  to  set  down  and  appoint  the  extent,  bounds,  and 
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limits  of  the  said  port ;  and  to  certify  their  proceedings  accord- 
ingly to  the  barons  of  his  Iklajesty's  Court  of  Exchequer,  in 
manner  and  at  the  time  therein  mentioned.  On  the  19th  of 
January,  1828,  the  commissioners  made  their  return  to  that 
commission,  certifying  that  by  virtue  thereof  they  did,  on  the 
11th  of  the  same  January,  and  at  other  days  and  times  before 
the  return  of  the  commission,  personally  repair  to  the  said  port 
of  Goole  and  survey  the  same,  and  under  colour  of  the  said 
commission  they  did  assign  and  appoint  certain  bounds  and 
limits  of  the  said  port  of  Goole,  therein  fully  particularized, 
*and  did  assign  and  appoint  a  certain  place,  therein  also 
described,  to  be  thereafter  a  lawful  quay  or  wharf  for  the 
lading  and  unlading,  shipping  and  landing  of  goods  within  the 
said  port  of  Goole ;  which  commission  and  certificate  were  after- 
wards inrolled  in  the  said  Court  of  Exchequer ;  since  which  time 
there  have  been  and  still  are  a  custom-house  and  custom-house 
officers  and  King's  warehouses  at  Goole. 

Upon  this  state  of  facts,  the  plaintiffs  contended  that  Goole  was 
within  the  limits  of  the  port  of  Kingston-upon-HuU ;  and  that  the 
proceedings  under  the  commission  of  the  18th  of  December,  1827, 
were  insufficient  to  vary  the  plaintiffs'  claim  to  dock  duties. 

Objections  had  been  taken  on  behalf  of  the  defendants  to  the 
admission  in  evidence  of  certain  entries  in  the  books  of  the 
Trinity  House  at  Hull  concerning  the  receipt  of  primage ;  and 
also  of  entries  in  the  custom-house  books  as  to  the  appointments 
of  officers.  The  opinion  of  the  Court  was  to  be  taken  on  these 
points,  but  it  became  unnecessary  to  determine  them. 

This  case  was  argued  in  Hilary  Term,  before  Lord  Tenterden, 
Ch.  J.,  and  Parke,  Taunton,  and  Littledale,  JJ.,  by  Alexander 
for  the  plaintiffs,  and  Williams  for  the  defendants  ;  but  the  most 
important  parts  of  the  subject  were  so  fully  gone  into  in  the 
judgment,  that  a  report  of  the  argument  will  not  be  required. 
After  time  taken  for  consideration, 

LoBD   Tenterden,  Ch.  J.,  in  the  same  Term,   delivered  the 
judgment  of  the  Court  : 
This  case  depends  upon  the  construction  of  the  forty-second 
and  forty-fourth  sections  of  the  Act  14  Geo.  III.  *c.  56,  by       [^54] 

80—2 
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The  Dock     which  the  Company  of  the  plaintiffs  was  established.    And  the 

Kii«^oN.^  question  is,  whether  the  words  "port  of  Kingston-upon-Hull " 

upoN-HuLL    ^j,Q  ^  ^Q  understood  in  the  sense  of  locality,  as  denoting  the 

Browne,      particular  place  so  named,  or  in  a  more  enlarged  and  extensive 

sense,  as  comprising  all  the  places  and  the  whole  district  that, 

for  some  purposes  of  control,  management,  or  superintendence, 

are  within  the  limits  of,  and  dependent  upon  or  members  of, 

a  port  whereof  Eingston-upon-HuU  is  the  head  and  chief. 

It  appears  by  the  documents  set  forth  in  this  case,  and  also  by 
Lord  Hale's  treatise  De  Fortibus  Maris,  that  there  were  certain 
ports  or  places  members  of  and  dependent  upon  the  port  of  Hull; 
Lord  Hale  mentions  Scarborough,  Bridlington,  Grimsby,  and 
York.  By  the  commission  issued  in  the  seventh  year  of  Queen 
Elizabeth,  as  abstracted  in  this  case,  it  should  seem  that  there 
were  sixteen  member  ports  of  Hull,  which  must  mean  members 
of  the  port  of  Hull ;  and  in  answer  to  the  enquiry,  what  number 
of  creeks  belong  to  the  said  port,  the  return  mentions  York, 
Hornsaye,  Brydlington,  Flamborough,  Fylay,  Scarborough,  and 
Grimsby.  The  commission  issued  in  the  82  Car.  II.  speaks  of 
our  members  of  the  port  of  Hull,  and  authorizes  the  com- 
missioners to  repair  to  our  said  member  ports  of  Hull,  to  wit, 
Scarborough,  Bridlington,  and  Grimsby,  and  to  set  out  places, 
quays,  and  wharfs  for  landing  and  shipping  of  goods  (which  are 
commonly  called  legal  quays),  and  to  settle  the  extents,  bounds, 
and  limits  of  the  said  member  ports.  It  is  observable,  that  in 
this  commission  the  King  speaks  of  the  member  ports  as  being 
his  member  ports,  that  is,  as  in  some  sense  belonging  to  him, 
whereas  the  port  of  Eingston-upon-Hull,  in  the  limited  sense  of 
[  •ss  ]  *that  word,  did  not  belong  to  the  King,  having,  as  appears  by 
this  case,  been  long  before  granted  to  the  corporation  of  that 
town.  The  word  ** creeks"  used  in  this  commission  evidently 
means,  not  creeks  of  the  sea,  but  creeks  of  ports;  that  is, 
members  of  or  dependent  upon  some  other  port  (i). 

Although  it  is  evident  that  there  were  members  of  the  port  of 

Hull,  yet  it  may  be  difficult  to  say  at  what  time  any  of  the 

places  became  such  members.     There  is  certainly  no  document 

set  forth  in  this  case,  nor  any  thing  to  be  found  in  Lord  Hale's 

(1)  See  Hale,  De  PortibuB  Maris,  p.  47. 
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treatise,  to  shew  that  they  are  of  greater  antiquity  than  the 
document  set  forth  at  length,  p.  146  of  the  treatise,  which  the 
.learned  writer  mentions  as  a  statute  of  the  8  Edw.  I.  (i)  and 
which  he  considers  as  a  Parliamentary  grant  of  the  customs  upon 
wool,  skins,  and  leather  exported,  against  the  opinion  of  some 
writers,  who  have  spoken  of  them  as  existing  by  prescription. 
He  considers  this  document  also  as  being  the  institution  of  the 
two  officers  afterwards  called  the  collector  and  comptroller  of  the 
customs,  and  of  the  seal  to  the  writing  now  called  a  cocket, 
denoting  the  payment  of  the  duties,  and  of  the  place  where  the 
customs  ought  to  be  paid;  this  statute  providing  for  one  in  every 
county,  which  power  the  Kings  afterwards  enlarged  by  appointing 
a  seal  to  be  kept  at  more  than  one  port  in  a  county. 

It  appears  by  the  case  that  there  is  not  nor  ever  was,  so  far  as 
the  same  is  ascertainable,  any  custom-house  at  any  place  on  the 
Trent,  Ouse,  or  Humber  except  at  Hull  only ;  and,  consequently, 
all  ships  requiring  a  clearance,  sailing  to  or  from  any  place  on 
those  rivers, — and  probably,  *at  the  date  of  the  commission  in 
the  time  of  Charles  H.,  from  Scarborough  and  Bridlington  also, 
— must  have  obtained  their  clearance  from  the  officers  stationed 
at  Hull ;  though  there  would  be,  for  convenience,  inferior  officers, 
such  as  tide-waiters  and  searchers,  stationed  at  other  places,  and 
acting  in  subordination  to  the  officers  at  Hull ;  and  it  is  stated 
in  the  case  that  there  were  such  at  some  places. 

From  all  this  it  appears,  that  the  port  of  Hull  was,  for  the 
purpose  of  revenue,  the  head  or  chief  of  a  very  extensive  district. 
And  this  also  accounts  for  the  registering  of  ships  at  Hull  belong- 
ing actually  not  to  Hull,  but  to  other  places  within  that  district. 

By  the  charter  of  the  corporation  of  the  Trinity  House  at  Hull, 
referred  to  in  the  case,  the  corporation  is  to  have  certain  payments 
in  respect  of  goods  brought  by  sea  into  and  landed  at,  or  shipped 
from,  "  the  port  of  the  said  town  of  Kingston-upon-HuU,  and  all 
places  within  the  limits  and  liberties  thereof ;  that  is  to  say,  all 
havens,  creeks,  and  other  places  where  the  King's  customer  of 
HuU,  by  virtue  of  his  office,  had  any  authority  to  take  any 
custom  by  the  name  of  primage;"  and  jurisdiction  is  given 
to  the  corporation  in  matters  of  dispute  between  masters  and 
(1)  It  is  not  printed  in  the  statutes  of  the  reakn. 
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The  Dock     mariners  belonging  to  Eingston-opon-HuU,   or  to    any  place 

Company  at 

KIN08T0N-     within  the  said  limits  or  liberties  thereof.    And  it  appears  that 

upoN^HuLL    ijjjjg  jurisdiction  has  been  exercised  in  some  instances  at  Selby,  a . 

Bbownb.      place  higher  up  the  river  than  Goole.   I  understand  some  question 

has  been  lately  raised  as  to  the  jurisdiction  of  this  corporation, 

and  therefore  I  shall  make  one  observation  only  upon  this  part 

of  the  evidence  ;  namely,  that  the  port  of  the  town  of  Kingston- 

upon-Hull  is  here  evidently  distinguished  from  places  within  the 

[  *67  ]        limits  and  liberties  of  that  port,  ^and  that  those  places  are  so 

mentioned  with  reference  to  the  King's  customer,  and  denoted 

by  the  authority  exercised  by  the  customer  as  to  taking  primage. 

The  earliest  document  in  the  case  wherein  Hull  is  mentioned  as 

a  port  is  the  extract  from  the  Pipe  Boll  in  the  sixth  of  King  John, 

of  the  account  of  merchants  of  the  sea-ports ;  and  in  this  account 

Scarborough,  York,  Selby,  and  Grimsby  are  separately  mentioned, 

and  without  any  reference  to  or  dependence  upon  Hull. 

In  the  extract  from  the  Pipe  Bolls  of  the  9th,  17th,  28th,  and 
81st  Edw.  I.,  which  are  accounts  of  the  receipt  of  customs  of 
wool,  skins,  and  leathers,  a  very  large  sum  is  set  down  as  having 
been  received  on  this  head  in  the  port  of  Hull.  As  neither 
Scarborough,  York,  Selby,  Grimsby,  nor  any  other  place  that 
appears  at  any  time  to  have  been  considered  as  member  of  the 
port  of  Hull,  is  mentioned  in  the  case  as  being  returned  in  the 
accounts,  I  take  it  for  granted  that  none  of  those  places  are 
named ;  and  the  omission  will  be  perfectly  consistent  with  the 
fact  of  an  establishment  of  the  Eong's  officers  of  his  customs  at 
Hull,  after  the  statute  of  the  8rd  Edw.  I.,  and  may  be  accounted 
for  in  that  manner,  though  it  is  hardly  to  be  supposed  that  none 
of  those  customable  articles  were  shipped  at  Scarborough  or 
Grimsby,  where  it  appears  that  merchants  were  established  as 
early  as  the  reign  of  King  John.  It  is  not  necessary  to  the 
decision  of  this  case  to  enquire,  either  at  what  period  Hull  first 
became  a  port,  or  at  what  time  the  port  was  granted  to  the  cor- 
poration ;  probably  the  port  of  the  river  Hull  existed  as  a  port 
before  the  Conquest,  as  Beverley  appears  to  have  done  (Hale, 
p.  67) ;  and  it  may  be  doubtful  whether  the  port  of  Hull  was 
granted  to  the  corporation  before  the  charter  of  Bichard  II., 
[  *b%  ]       *though,  in  the  dispute  with  the  Archbishop  of  York,  as  to  his 
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claims  in  relation  to  Beverley,  of  which  Hale  gives  an  account, 
(p.  67,  &c.)  the  corporation  claim  the  port  under  a  grant  of  the 
town  and  borough  in  the  5th  of  Edw.  III.  It  may  be  observed, 
however,  as  a  matter  of  curiosity  or  history,  that  the  name 
Eingston-upon-Hull  appears  for  the  first  time  in  the  Pipe  Boll 
of  the  28  Edw.  I. ;  which  agrees  with  the  inquisition  in  the  twenty- 
first  year  of  that  reign  quoted  in  the  case,  and  with  Lord  Hale's 
account,  p.  68,  of  that  King's  exchange  with  the  Abbot  of  Meaux, 
whereby  he  acquired  the  vill  of  Wyk,  and  then  improved  Sayer 
Creek,  and  also  with  the  mention  of  Sayer  Creek  in  the  charter  of 
Bichard  II.  and  Edward  lY.,  as  being  the  ancient  name  of  the  port. 

The  conclusion  to  be  drawn  from  all  these  documents  is,  that 
the  enlarged  sense  of  the  term  port  of  Hull,  or  port  of  Eingston- 
upon-Hull,  is  to  be  taken  with  reference  only  to  the  royal  revenue 
and  the  establishment  of  the  officers  of  the  customs  for  the  col- 
lection and  security  of  that  revenue,  as  arising  in  an  extensive 
district  and  various  places  whereof  the  port  of  Hull  was  the  head 
and  chief. 

There  being  then  two  distinct  senses  in  which  the  phrase,  the 
port  of  Hull,  is  used, — namely,  one  as  the  head  port  of  a  district 
wherein  there  were  subordinate  and  dependent  ports ;  and  the 
other  the  limited  (and  this  also  the  popular)  sense,  of  a  port 
situate  locally  on  a  certain  river  or  part  of  a  river  with  a  town 
near  thereto, — we  are  to  enquire  and  determine  in  which  of  these 
two  senses  the  phrase  or  name  is  used  with  regard  to  the  rates 
in  question  in  this  cause. 

These  rates  are  a  tax  upon  the  subject;  and  it  is  a  sound 
general  rule,  that  a  tax  shall  not  be  considered  to  *be  imposed 
<or  at  least  not  for  the  benefit  of  a  subject)  without  a  plain 
declaration  of  the  intent  of  the  Legislature  to  impose  it.  And  it  is 
not  to  be  expected,  generally,  that  a  tax  or  burthen  will  be  imposed 
upon  persons  who  do  not  in  any  degree  participate  in  the  benefits 
of  the  measure  which  the  tax  was  intended  to  remunerate.  There 
may  be  special  and  particular  circumstances  which  may  make  it 
fit  for  the  Legislature  to  do  this,  but  it  is  not  to  be  expected  or 
presumed  generally. 

The  rate  in  question  is  imposed  as  a  remuneration  for  the 
expense  of  excavating  and  making  a  new  dock  or  basin  for  the 
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The  Dock     reception  of  ships  at  Eingston-apon-HuU.    All  vessels  that  resort 

C/OMPA17T  AT 

Kingston-  ^  that  place  derive  benefit  from  this  measure ;  even  those  that 
upoN-HuLL  Jq  jjqj  ^ntej.  the  ne^  basin  or  dock,  but  land  or  receive  their 
Browne,  goods  at  other  wharfs  in  the  haven,  are  benefited  by  it,  by  reason 
of  the  greater  space  that  is  left  for  their  accommodation  by  the 
removal  of  other  vessels  into  the  dock  or  basin.  Vessels  that  do 
not  enter  the  haven,  but  land  or  take  their  goods  at  other  places, 
derive  no  benefit.  It  appears  indeed,  by  the  case,  that  some 
vessels  of  the  latter  description  have  paid  the  rates  ;  but  the  Act 
of  Parliament  on  which  this  question  arises,  is  much  too  recent 
to  receive  exposition  from  usage;  the  instances  are  not  very 
numerous;  and  even  if  we  suppose  them  to  be  all  that  could 
give  rise  to  the  demand  before  the  establishment  of  the  port  of 
Goole,  they  may  not  unreasonably  be  referred  to  the  unwilling- 
ness of  a  private  individual  to  enter  into  an  expensive  contest 
with  a  corporation,  and  will  go  a  very  little  way  toward  the 
construction  of  the  Act. 

Upon  looking  at  the  Act  itself,  at  its  title,  and  at  the  greater 
[  '60  ]  part  of  its  enactments,  it  will  be  found  that  they  *relate  properly 
to  the  town  and  haven  of  Eingston-upon-Hull,  and  to  measures 
and  works  to  be  adopted  and  carried  on  at  that  place.  By  the 
forty-second  section  of  the  Act,  the  duty  or  rate  is  imposed  "  upon 
every  ship  or  vessel  (except  the  King's  ships,  or  ships  in  his 
employment,)  coming  into  or  going  out  of  the  said  harbour,  basin, 
or  docks  within  the  port  of  Bongston-upon-HuU,  or  unlading  or 
putting  on  shore,  or  lading  or  taking  on  board,  any  of  their  cargo 
within  the  said  port."  In  the  enumeration  of  the  rates,  which 
are  varied  according  to  the  ship's  voyage,  the  first  article  is  "  for 
every  ship  or  vessel  coming  to  or  going  between  the  port  of 
Eingston-upon-Hull "  and  some  other  ports  therein  designated. 
All  the  following  articles  are  upon  vessels  coming  to  or  going 
between,  as  expressed  in  some,  or  trading  between,  as  expressed 
in  others,  the  said  port  of  Kingston-upon-Hull  and  some  other 
port  or  place  designated  in  the  particular  article. 

Now  it  appears  impossible  to  say  that  the  second  member  of 
the  sentence  of  general  enactment  as  to  vessels  unlading  or 
lading  within  the  said  port,  can  be  understood  in  any  different 
or  more  enlarged  sense  than   the  prior  member  of  the  same 
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sentence,  to  which  it  so  manifestly  refers,  and  which  mentions 
vessels  coming  into  or  going  out  of  the  said  harbour,  basin,  or 
docks  within  the  port  of  Eingston-upon-HuU ;  and  the  articles 
specifying  the  particular  rates  must  be  understood  in  the  same 
manner. 

And  if  we  refer  to  the  title  and  all  the  precedent  parts  of  the 
Act  for  the  interpretation  of  this  forty-second  section,  as  the  word 
of  reference  "  the  said  "  requires  us  to  do,  we  shall  certainly  find 
nothing  to  give  a  more  extensive  sense  to  the  name  or. phrase  *"  the 
port  of  Kings ton-upon-Hull,"  than  its  local  and  popular  sense, 
and  much  wherein  it  is  evidently  limited  to  that  sense. 

The  forty-fourth  section  of  the  Act,  however,  has  been  relied 
upon,  and  very  properly  so  for  the  purpose  of  the  argument  on 
the  behalf  of  the  plaintiffs,  as  shewing  that  the  name  *^  Fort  of 
Kingston-upon-HuU  "  must  be  understood  in  its  more  enlarged 
and  extensive  sense.  This  section  relates  to  vessels  employed  in 
the  coasting  trade.  It  is  in  form  a  proviso,  and  ought  perhaps, 
in  strict  propriety,  to  be  considered  as  an  exception  from  the 
preceding  section;  and,  therefore,  as  shewing  the  sense  of  the 
words  used  in  that  section.  The  answer  given  to  this  in  the  argu- 
ment at  the  Bar  was,  that  this  section  should  be  considered  as 
introduced  only  pro  majori  cauteM,  for  the  satisfaction  of  persons 
engaged  in  the  coasting  trade,  and  the  exclusion  of  questions  that 
might  otherwise  arise  in  respect  of  their  vessels. 

The  words  of  this  section  are,  **  That  this  Act  shall  not  extend 
to  charge  any  ship  or  vessel  with  the  rates  or  duties  aforesaid 
which  shall  come  or  go  coastwise  from  or  to  ai\y  port  or  place 
in  Great  Britain,  to  or  from  any  place  up  the  rivers  Trent  or 
Ouze  within  the  limits  of  the  port  of  Hull,  as  now  used,  or  to  or 
from  any  other  place  up  the  said  rivers  or  any  other  river  which 
falls  into  the  said  rivers  or  either  of  them,  or  which  shall  trade 
between  any  such  port  or  place  in  Great  Britain  and  any  such 
place  as  aforesaid  within  or  up  the  said  rivers  or  either  of  them, 
unless  such  ship  or  vessel  shall  come  into  or  go  out  of  the  said 
basin  or  dock,  or  any  part  of  the  said  harbour  or  haven  called 
Hull  haven,  or  shall  use  the  said  basin  or  dock  or  quays  within 
the  said  harbour,  or  shall  unlade  or  put  on  shore,  or  lade  or  take 
on  board,  any  goods,  &c.  or  any  part  of  *the  cargo  of  such  ship 
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Thb  Dock     or  vessel  within  any  part  of  the  river  Humber ;  or  to  charge  with 

Kingston-    the  said  rates  or  duties,  or  any  part  thereof,  any  such  coasting 

^^^^r.^^^^    ship  or  vessel  which  shall  go  into,  or  by  the  officers  of  the  customs 

Bbowne.     be  called  into,  the  said  harbour  or  haven  for  the  sole  purpose  of 

being  entered  or  cleared  at  the  custom-house  there." 

It  may  be  observed  that  this  section  does  not  mention  the  port 
of  Hull,  like  the  former  sections,  but  the  limits  of  the  port  of 
Hull,  and  that  a  part  of  it  relates  to  the  unlading  or  lading  goods 
in  any  part  of  the  river  Humber.  This  latter  part  may  have 
been  intended  to  prevent  frauds  upon  the  revenue  of  the  Dock 
Company  by  the  discharge  or  receipt  of  goods  in  the  river  Humber 
by  means  of  barges  or  lighters  conveying  them  to  or  from  Hull ; 
and  the  former  part  plainly  indicates  a  distinction  between  the 
port  of  Hull  and  the  limits  of  the  port  of  Hull ;  and  the  meaning 
of  the  words  ** limits  of  the  port  of  Hull"  is  explained  by  the 
charter  of  the  corporation  of  the  Trinity  House  at  Hull,  wherein 
the  words  'limits  and  liberties"  are  used  to  denote  the  places 
whereat  the  King's  customer  of  Hull  had  authority  to  take  any 
custom  by  the  name  of  primage. 

It  appears  therefore,  upon  consideration  of  the  whole  matter, 
that  this  forty-fourth  section  ought  to  be  considered  as  introduced 
by  way  of  caution,  and  to  prevent  doubts  and  questions,  rather 
than  as  explanatory  of  or  enlarging  the  sense  in  which  the  words 
''port  of  Eingston-upon-HuU  "  are  to  be  understood  in  the  forty- 
second  section. 

In  the  argument  at  the  Bar  on  behalf  of  the  defendants, 
reference  was  made  to  the  fifty-eighth  section  of  the  42  Geo.  III. 
[  •es  ]  c.  xci.  and  the  sixth  section  of  the  45  Geo.  III.  *c.  xlii.,  two  Acts 
passed  for  enabling  the  Dock  Company  to  make  additional  docks 
or  basins  ;  and  it  is  manifest  that  the  name  **  port  of  Eingston- 
upon-HuU  "  is  there  used  in  the  limited  sense  of  locality,  and  as 
designating  that  port  as  a  port  on  the  river  Hull,  according  to 
the  popular  meaning  and  acceptation  of  that  word,  which  is  in 
general  the  meaning  of  words  used  in  an  Act  of  Parliament  not 
relating  to  matters  of  science,  whether  of  law  or  any  other  science, 
or  to  matters  of  art  on  any  particular  subject  of  practical  per- 
formance. Upon  the  whole  matter,  therefore,  we  are  of  opinion 
that  the  plaintiffs  have  failed  in  establishing  a  claim  to  the  rates 
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in  question.     This  is  the  opinion  of  all  of  us  who  heard  the  The  Dock 

argument.    If  there  be  any  error  in  the  particular  course  of  einoston- 

reasoning  adopted,  or  in  any  particular  observation  before  made,  ^^^^-^^^^ 

that  error  is  to  be  attributed  to  me  alone.  bbownb. 

Judgment  for  the  defendants. 


EEX  V.   The  INHABITANTS  of  SEDGLEY(l).  i^si. 

^                    Jan.  31. 
(2  Bam.  &  Adol.  65—74 ;  S.  C.  9  L.  J.  M.  C.  61.)  

The  express  mention  in  the  statute  43  Eliz.  c.  2,  s.  1,  of  coal-mines  is  ^      ^ 

a  virtual  exclusion  of  all  other  mines,  and  consequently  other  mines  are 
not  rateable  to  the  relief  of  the  poor. 

Whether  an  excavation  in  the  earth,  from  which  limestone  is  obtained, 
be  a  mine  or  not,  is  a  question  of  fact.  But  where  the  Sessions  found 
that  the  limestone  was  obtained  and  raised  by  sinking  shafts  perpen- 
dicularly down  to  the  stratum,  which  lay  forty  or  fifty  yards  below  the 
surface  of  the  ground,  and  that  the  stratum  was  worked  by  roads  and 
gateheads,  and  the  stone  raised  to  the  surface  by  machinery,  or  carried 
under  ground  to  a  tunnel  (which  is  the  mode  used  in  obtaining  coal  and 
ironstone),  the  Court  held,  that  the  property  was  a  limestone  mine,  and 
therefore  not  rateable  to  the  relief  of  the  poor. 

By  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Sedgley, 
in  the  county  of  Stafford,  made  the  12th  of  May,  1829,  the  Earl 
of  Dudley  was  rated  as  the  occupier  and  proprietor  of  land  and 
lime  works  at  411.  188.  4id.^  being  on  an  annual  value  of  1,000Z. 
Against  this  rate  he  appealed,  on  the  ground  that  he  was  over- 
rated in  respect  of  the  yearly  value  of  the  lime  works  and  land 
by  him  occupied  in  the  parish  ;  and  also,  that  under  the  denomi- 
nation of  lime  works  were  included  certain  mines  of  limestone, 
for  which  he  was  *not  liable  by  law  to  be  rated.  The  Court  of  [  '66  ] 
Quarter  Sessions  quashed  the  rate,  subject  to  the  opinion  of  this 
Court  on  the  following  case  : 

The  appellant  is  the  owner  and  occupier  of  lands  in  the  respon- 
dent parish  of  Sedgley,  containing  certain  strata  of  limestone, 
and  also  of  the  works  hereinafter  mentioned,  by  and  out  of  which 
the  limestone  is  raised.    The  strata  of  limestone  under  these 

(1)  Thisdedsionhas been  frequently  1874  (37  &  38  Vict.  c.  54),  mines  of 

f oUowed,  and  is  confirmed  by  the  every  kind  are  now  liable  to  the  poor 

House  of  Lords  in  Morgan  y.  Craw-  rate.    But  the  case  may  stiU  be  cited 

Bhay  (1871)  L.  B.  5  H.  L.  304,  40  as  bearing  upon  tiie  principle  of  con- 

L.  J.  M.  C.  202.    By  the  Eating  Act,  struction.—B.  C. 
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Rex  lands  lie  in  a  sloping  position,  and  one  stratum  distinct  and  a 
The  Inhabi-  considerable  distance  from  the  other,  in  the  same  manner  as  coal, 
s^oLBT  ironstone,  &c.  The  strata  frequently  crop  out  or  terminate  at 
the  surface,  and  deej^en  in  the  opposite  direction.  Those  parts 
of  the  strata  which  cropped  out  or  terminated  at  the  surface  were 
worked  by  the  appellant  and  his  predecessors  in  quarries  by  day- 
light, or  open  work,  following  the  course  of  the  strata  as  far  as 
was  practicable.  The  continuations  of  these  strata,  which  were 
in  the  course  of  being  worked  at  the  time  the  rate  was  made,  lie 
forty  or  fifty  yards  below  the  surface  of  the  ground,  and  are 
worked  in  large  excavations  by  means  of  pit-shafts,  steam-engines, 
&c.,  in  the  same  way  as  coal,  ironstone,  and  other  minerals,  and 
no  part  of  the  limestone  is  now  gotten  in  quarries  or  by  open 
work.  The  produce  is  in  part  drawn  up  the  pit-shafts,  and  in 
part  sent  off  by  an  underground  canal  or  tunnel. 

The  only  difference  between  these,  which  the  appellant  con- 
tends are  limestone  mines,  and  which  are  described  in  the  rate  as 
lime  works,  and  coal  and  ironstone  mines,  is  the  position  of  the 
strata,  the  material  gotten  out,  and  the  greater  excavations  in 
the  former  than  in  the  latter.  The  only  way  into  these  mines 
or  works  is  down  the  shafts,  or  through  the  tunnel,  which  is 
[  •67  ]  wholly  underground,  a  great  part  of  it  being  upwards  *of  fifty 
yards  below  the  surface  of  the  ground,  the  deepest  part  being  at 
its  junction  with  that  part  where  the  limestone  is  gotten.  The 
limestone  is  gotten  in  large  excavations  made  in  the  direction  in 
which  the  strata  run ;  which  excavations  communicate  by  head- 
ways or  gateroads  with  the  bottom  of  the  shafts,  and  the  works 
are  lighted  by  candles  or  lamps,  no  part  being  open  to  daylight. 
The  working  requires  experience,  and  is  carried  on  by  persons 
who  are  brought  up  to  the  occupation,  and  are  called  limestone 
miners  or  limestone  getters,  as  often  one  as  the  other.  The  lime- 
stone is  conveyed  along  railroads,  from  the  part  of  the  works 
where  it  is  gotten,  through  thegatero&ds  ;  one  part  to  the  bottom 
of  the  pit-shafts,  and  the  other  part  to  the  canal  or  tunnel.  That 
which  is  taken  to  the  bottom  of  the  pit-shafts  is  drawn  up  by 
the  steam-engines,  and  the  other  part  is  sent  off  in  boats  along 
the  tunnel.  By  far  the  greater  portion  of  the  limestone  gotten 
by  the  appellant  is  sold  in  its  raw  state   o  the  iron-founders  for 
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smelting  iron ;  but  a  small  portion,  (which,  by  agreement  is  Bex 
taken  at  a  hundredth  part  of  the  whole),  is  burnt  into  lime  by  the  Inhabi- 
the  appellant  on  his  own  land.  There  is  no  difSculty  in  finding 
the  limestone,  the  pits  being  sunk,  engines  erected,  and  levels 
and  tunnels  made,  and  the  mines  or  works  opened  and  in  opera- 
tion. The  profits  of  the  appellant  are  certain,  though  subject  to 
variations  in  consequence  of  frequent  breakings  o£f  of  the  strata, 
and  their  being  thrown  into  different  directions :  these  increase 
the  difficulty  and  expense  of  working,  and  render  fresh  openings 
necessary.  Limestone  strata  were  lately  found  and  worked  in 
an  adjoining  parish  to  Sedgley,  at  a  depth  of  more  than  one 
hundred  yards  below  the  mines  of  coal  and  ironstone.  The  coal 
*and  ironstone,  in  that  case,  were  first  gotten,  and  afterwards  [  *68  ] 
the  limestone  was  worked  by  means  of  the  same  pit-shafts,  which 
were  sunk  down  to  it.  "  Mines  of  limestone  "  are  expressly 
mentioned  in  Acts  of  Parliament  relating  to  places  in  the 
neighbourhood. 

The  case  was  argued  in  Hilary  Term  by 

Campbell,  Macniahon,  and  Whateley,  in  support  of  the  order 
of  Sessions : 

The  property  in  question  is  not  rateable;  first,  because, 
according  to  the  true  construction  of  the  statute  43  Eliz.  c.  2, 
all  mines  (except  coal  mines)  are  exempt;  and  the  lime  works 
described  in  the  case  are  mines.  That  statute  requires  the  over- 
seers to  raise  a  stock  by  taxation  ''of  every  inhabitant,  parson, 
vicar,  and  other,  and  of  every  occupier  of  lands,  houses,  tithes 
impropriate,  propriations  of  tithes,  coal  mines,  or  saleable  under- 
woods." Under  these  words,  as  the  mention  of  underwood  has 
been  held  to  exclude  woods,  so  the  mention  of  coal  mines  has 
been  held  to  exclude  other  mines  :  The  Lead  Smelting  Company 
V.  Richardson  (i).  The  ground  of  the  decision  there  was,  that  no 
other  mines  were  mentioned  in  the  statute,  and  lead  mines 
were  therefore  held  not  to  be  rateable.  A  dictum  attributed  to 
Lawbencb,  J.  in  Rex  v.  Inhabitants  of  Woodland  (2)  may  be  cited, 
to  shew  that  the  exemption  was  limited  in  The  Lead  Smelting 
Company  v.  Richardson,  by  Lord  Mansfield,  to  such  mines  as 
(1)  3  Burr.  1341.  (2)  2  East,  164. 
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Rkx         were  governed  by  laws  of  their  own ;  but  that  was  not  the  ground 

The  Inhabi-  0*  decision ;  and  in  a  subsequent  case,  Rexy.  Cunningham  (i),  which 

Sbdolot      ^^^  decided  while  Lawrence,  J.  was  still  a  Judge  *of  this  Court, 

[  •eg  ]  iron  mines  were  held  to  be  exempt  upon  the  first  ground,  viz. 
that  they  were  not  mentioned  in  the  statute:  and  in  Rex  v. 
Bilston  (2),  it  was  taken  for  granted  that  an  owner  and  occupier  of 
an  ironstone  mine  was  not  rateable  in  respect  of  the  mine  ;  the 
point  decided  being  that  he  was  not  rateable  for  an  engine  used 
for  drawing  water  from  the  mine,  and  for  no  other  purpose.  All 
the  cases,  indeed,  in  which  it  has  been  decided  that  the  lord  is 
liable  to  be  rated  for  the  ore  which  is  assigned  to  him  out  of  the 
mines  for  his  seignorage,  are  authorities  in  favour  of  this  con- 
struction of  the  statute ;  because,  in  those  cases,  the  exemption 
of  the  mines  was  expressly  recognised.  It  may  be  said  that  the 
cases  referred  to,  being  cases  of  metallic  mines,  only  prove  that 
such  mines  are  exempt :  and  that  it  was  held  in  Rex  v.  Alberbury{z) 
that  lime  works,  and  in  Rex  v.  Woodland  (4)  that  a  slate  quarry, 
and  in  Rex  v.  Brown  (5)  that  clay-pits  were  not  exempt.  Those 
cases,  however,  proceeded  on  the  ground,  not  that  the  produce 
was  not  metallic,  but  that  the  place  from  which  it  came  was  not 
a  mine.  The  ground  on  which  metallic  mines  have  been  held 
to  be  exempt,  is  equally  applicable  to  all  other  mines,  viz.  that 
they  are  not  mentioned  in  the  statute.  The  exemption  cannot 
be  confined  to  metallic  mines,  if  the  ground  of  it  be  that  coal 
mines,  and  those  alone,  are  expressly  mentioned.  The  effect  of 
so  limiting  this  exemption,  would  be  to  make  the  rateability  of 
mines  depend  upon  the  progress  of  science  ;  for  several  substances 
have,  in  modern  times,  been  discovered  to  be  metallic,  which 
were  not  formerly  considered  to  be  so.     Thus,  soda,  potassium, 

[  *70  ]  and  magnesia,  and  even  lime,  have  *lately  been  ascertained  to 
be  metallic  substances.  The  property  in  question  might,  there- 
fore, even  be  considered  a  metallic  mine;  but  independently 
of  this  consideration,  the  works  in  question  are  exempt,  not  in 
respect  of  the  subject-matter  which  they  produce,  but  in  respect 
of  their  being  mines.     They  come  within  the  definition  given  by 

(1)  5  East,  478.  (4)  2  East,  164. 

(2)  5  B.  &  C.  851.  (5)  8  East,  528. 

(3)  1  East,  534. 
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Dr.  Johnson,  in  his  Dictionary,  of  that  word,  viz.  a  place  or  cavern         Rex 

in  the  earth  which  contains  metals  or  minerals.     They  answer  thb  Inhabi- 

the  description  of  mines  as  much  as  the  pits  do,  from  which  coal     sbSoley 

is  usually  dug  or  ironstone  got.     They  are  worked  by  means  of 

pit-shafts  and  steam-engines,  in  the  same  way  as  coal,  ironstone, 

and  other  minerals ;  they  are,  therefore,  clearly  mines.     But  it 

may  be  said,  that  inasmuch  as  there  is  a  certain  profit  derived 

from  these  mines,  the  exemption  does  not  extend  to  them,  and 

Eowh  V.  Gells  (i)  and  Eex  v.  The  Baptist  Mill  Company  (2),  in  which 

it  was  held  that  the  lord  of  the  soil,  or  his  lessee,  is  liable  in 

respect  of  that  share  of  the  produce  of  mines  which  has  been 

assigned  to  him,  may  be  relied  upon;    but  those  cases  were 

decided  on  the  ground  that  the  shares  of  the  lord  were  profits 

of  land,  and  therefore  rateable.    In  Atkins  v.  Davis  (3),  Buller,  J. 

expressly  says,  that  lead  mines  are  exempted,  not  because  of  their 

uncertainty,  but  because  the  statute  mentions  coal  mines  only ; 

and   that  it   was  so  held  in  the  case   of   The  Lead  Smelting 

Company. 

Shutt  and  Whitcombe,  contra  : 

All  mines  which  yield  a  certain,  regular,  and  not  merely  casual 
profit,  are  rateable  to  the  relief  of  the  poor.  According  to  the 
argument  urged  in  support  of  the  order  of  Sessions,  no  *buildings  [  *7i  ] 
but  houses  would  be  rateable,  because  houses  are  the  only 
buildings  mentioned  in  the  statute.  Lands  and  houses  are  put 
by  way  of  example,  and  therefore,  shops,  sheds,  &c.  have  been 
held  to  be  rateable ;  and  one  of  the  several  queries  put  to  the 
Judges  in  1688  (4)  was,  whether  shops,  salt-pits,  sheds,  profits  of 
a  market,  &c.  be  taxable  to  the  poor,  as  well  as  lands,  coal  mines, 
&c.  expressed  in  the  statute  ?  and  the  Judges  resolved  that  all 
things  which  were  real  and  in  yearly  revenue  must  be  taxed  to 
the  poor.  Goal  mines,  therefore  (like  houses),  may  be  considered 
as  having  been  mentioned  in  the  statute  as  examples.  It  is  by 
no  means  a  well-established  rule  of  construction  of  the  statute 
48  Eliz.,  that  the  express  mention  of  coal  mines  in  that  statute 
virtually  excludes  all  other  mines.   In  The  Lead  Smelting  Company 

(1)  Cowp.  451.  (3)  Cald.  315,  325. 

(2)  1  M.  &  S.  612.  (4)  Nolan's  P.  L.  76,  n.  (2). 
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Rex         v.  Richardson  (i),  neither  Lord  Mansfield  nor  Wilmot,  J.  relied 
The  Inhabi-  solely  upon  that  ground  for  their  judgments.     The  judgment  of 
Sedglbt.     *^®  '**^^  proceeded,  principally,'  on  the  ground  that  the  profits 
were  casual.    Lord  Mansfield  in  Rowls  v.  Gelis  (2),  and  Bullbr,  J. 
in  Rex  v.  Carlyon  (3),  assigned  that  as  a  reason  why  lead  mines  are 
not  rateable  within  the  statute ;   and  in  Rex  v.  Woodland  (4), 
Lawrence,  J.  says,  that  the  virtual  exemption  of  mines  in  the 
statute  43  Eliz.  was  confined  by  Lord  Mansfield  in  The  Lead 
Smelting  Company  v.  Ri<:hard8on  to  such  as  were  governed  by  par- 
ticular laws  of  their  own.    In  Rex  v.  The  Baptist  Mill  Company  (o). 
Lord  Ellenborough  considered  it  to  be  a  debateable  question, 
whether  the  naming  coal  mines  in  the  statute  was,  according 
[  *"^  ]       to  the  rule  expressio  uniiis  ^excltisio  vlteriuSy  to  all  intents  an 
exclusion  of  other  mines,  or  was  only  put  for  example ;  and  he 
observed,  that  the  Judges  who  had  held  it  to  amount  to  the 
exclusion  of  other  mines,  had  generally  coupled  it  with  this  reason, 
"  that  other  mines  were  subject  to  risk."     It  is  true,  that  in  Rex 
V.  Cunningliam  (6)  the  Court  seem  to  have  been  of  opinion  that 
iron  mines  were  not  rateable,  but  there  the  point  was  not  argued  ; 
for  it  was  conceded  that  they  were  not  rateable,  not  being  named, 
as  coal  mines  are,  in  the  stat.  43  Eliz.  c.  2 ;  and  in  the  late  case 
of  Rex  V.  Bilston  (7)  the  point  was  not  contested.     Those  cases, 
therefore,  are  not  entitled  to  much  weight.     Assuming,  however, 
that  the  mention  of  coal  mines  in  the  statute  of  48  Eliz.  be  a 
virtual  exclusion  of  other  mines,  it  can  only  be  of  such  other 
mines  as  were  known  at  the  time  of  the  passing  of  that  statute, 
and  a  lime  mine,  not  being  one  then  known,  is  not  within  the 
exception.     Secondly,  the  works  described  in  the  case  do  not 
constitute  a  mine.     Whether  an  excavation  in  the  earth  be  a 
mine  or  not,  does  not  depend  on  the  depth  of  the  pit  from  which 
the  mineral  is  obtained,  or  the  mode  by  which  it  is  obtained,  but 
upon  the  substance  procured ;  for  if  stone  or  slate  were  obtained 
from  ever  such  a  depth,  the  place  from  which  it  was  obtained 
would  not  be  called  a  mine,  but  a  quarry.     If  the  mode  of  working 

(1)  3  Burr.  1341.  (5)  1  M.  &  S.  612. 

(2)  Cowp.  451.  (6)  5  East,  478. 

(3)  3  T.  R.  385.  (7)  5  B.  &  C.  851. 

(4)  2  East,  164. 
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constituted  one  or  the  other,  it  might  be  contended  that,  by  an  Rex 

alteration  in  the  works,  that  which  had  been  a  quarry  might  xhe  Inhabi* 

become  a  mine,  though  the  same   substance  continued  to  be  se^oley 
gotten ;  which  would  lead  to  great  uncertainty  and  inconvenience. 

Cur,  adv.  tnilt. 

Lord  Tbnterden,  Ch.  J.  in  the  same  Term,  delivered  the  judg-        [  73  ] 
ment  of  the  Court  : 

We  are  of  opinion  that  the  property  in  question  is  not  rateable, 
and  that  the  decision  of  the  Court  of  Quarter  Sessions  is  right. 
The  cases  on  the  subject  were  all  very  properly  quoted  in  the 
argument  at  the  Bar,  and,  therefore,  I  do  not  think  it  necessary 
to  refer  again  distinctly  to  them.    I  take  it  to  be  now  established 
as  law,  by  the  several  decisions,  that  the  expression  of  coal  mines 
in  the   statute  48   Eliz.  has   the  effect  of  excluding  all  other 
mines,  according  to  the  maxim  "  expressio  unius.*'   The  dicta  and 
opinions  of  several  Judges  before  whom  questions  of  this  nature 
have  been  brought,  may,  1  think,  be  considered  as  expressing 
the  reasons  by  which  they  supposed  the  Legislature  to  have  been 
influenced  in  making  coal  mines  rateable,  and  coal  mines  only. 
1  must  confess,  that  much  that  has  been  thus  said  is  by  no 
means  satisfactory  to  my  own  mind,  and  that  I  feel  great  difiS- 
culty  in  an  endeavour  to  reconcile  the  several  dicta  with  each 
other.     But  it  is  not  necessary  to  do  this.     The  rule  of  construc- 
tion has  been  established  and  acted  upon  for  a  long  time,  and 
ought  to  be  adhered  to,  unless  we  could  say  positively  that  it  is 
wrong,  and  productive  of  inconvenience.     I  can  find,  certainly, 
no  inconvenience  in  the  rule ;  an  attempt  to  alter  or  to  depart 
from  it  would  introduce  a  new  subject  of  litigation  and  expense. 
Considering,  then,  as  we  do,  the  rule  of  construction  to  be  estab- 
lished, the  only  remaining  matter  or  question  will  be,  whether 
the  property  or  limestone  which  has  been  rated  is  properly  a 
limestone  mine ;  and  this,  perhaps,  is  rather  a  question  of  fact 
than  of  law.     The  description  of  the  manner  in  which  the  stone 
in  question  is  obtained  *and  raised,  namely,  by  sinking  shafts       [  *74  ] 
perpendicularly  down  to  the  stratum,  which  lies  considerably 
below  the  surface  of  the  ground,  and  then  working  the  stratum 
by  roads  and  gateheads,  with  the  necessary  provision  for  air,  aid 
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Bbz  raising  the  stone  to  the  sarface  by  machinery,  or  carrying  it 
The  Inhabi-  under  ground  to  a  tunnel,  is  the  exact  description  of  the  present 
SroaLEY.  ^sual  mode  of  mining ;  of  the  mode  used  in  obtaining  coal,  and 
of  the  mode  used  in  obtaining  ironstone.  Ironstone  obtained  in 
this  manner,  has  been  held  not  to  be  rateable  ;  why,  then,  should 
limestone  be  ?  What  difference  is  there  between  the  two  ?  The 
only  difference  that  has  been  suggested  is,  that  ironstone  con- 
tains a  quantity  of  metal,  and  is  procured  for  the  sake  of  the 
metal  it  contains.  But,  if  the  existence  of  metal  be  necessary  to 
constitute  a  mine,  salt  works,  from  which  salt  is  obtained  in  the 
way  that  this  stone  was  obtained,  .will  not  be  mines,  nor,  indeed, 
will  coal  works  be  mines,  though,  in  the  statute  itself,  they  are 
so  called.  And  to  deny  the  character  of  a  mine  to  the  works  in 
question  would,  as  it  appears  to  us,  be  to  depart  from  the  ordi- 
nary and  proper  meaning  of  that  word  in  the  English  language. 
We  are,  therefore,  of  opinion  that  the  order  of  Sessions  must  be 

confirmed. 

Order  confirmed. 


J831.  SCOTT  V.  BEVAN(l). 

Jan.  31.  ^ 
(2  Barn.  &  Adol.  78—86  ;  9  L.  J.  K  B.  152.) 

r  78 1 

I-       J  In  au  action  brought  in  England  to  recover  the  value  of  a  given  sum 

Jamaica  currency ,  upon  a  judgment  obtained  in  that  island ;  the  value 
ifl  that  sum  in  sterling  money  which  the  currency  would  have  produced 
according  to  the  actual  rate  of  exchange  between  Jamaica  and  England 
at  the  date  of  the  judgment. 

Declaration  on  a  judgment  recovered  by  the  plaintiff  in  the 

Supreme  Court  of  Jamaica,  on  the  Ist  of  October,   1827,  for 

l,554i.  16s.  8d.  current  money  of  the  island  of  Jamaica,  with 

interest  on  the  said  sum  from  the  31st  of  December,  1825,  and 

[  *79  J       also  61.  19«.  6^d.  *current  money  for  his  costs.    The  declaration 

contained  an  averment  that  the  damages,   costs,  and  charges 

in  form  aforesaid  recovered,  at  the  time  of  the  recovery  thereof, 

were,   and  still  are,   of  great  value,   to  wit,   of  the  value  of 

1,117Z.  0«.  Sd.  of  lawful  money  of  Great  Britain,  and  that  the 

interest  on  the  said  damages,  &c.  amounted  to  a  certain  other 

(1)  Cited  and  applied  in  Manners  y.  Pearson,  '98,  1  Ch.  581,  588,  592, 
157  L.  J.  Ch.  304,  308,  C.  A.— B.  C. 


VOL.  XXXVI.]     1831.     K.  B.     2  B.  &  AD.  79—80.  483 

sum,  to  wit,  the  sum  of  UGl.  ISs.  Id.  of  like  lawful  money.  Scott 
Plea,  the  general  issue.  1,102Z.  7«.  Sd.  was  paid  into  Court.  At  bevai?. 
the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings 
after  Trinity  Term,  1829,  the  plaintiff  proved  the  judgment 
recovered  in  the  Supreme  Court  of  Jamaica,  and  that  1402. 
currency,  taking  the  rate  of  exchange  at  par,  was  equivalent  in 
value  to  1002.  sterling,  the  usual  mode  of  reducing  currency  into 
sterling  being  by  dividing  the  amount  by  7,  and  multiplying 
by  5.  The  defendant  proved,  that,  on  the  1st  of  October,  1827, 
when  the  judgment  was  obtained,  and  from  thence  to  the  com- 
mencement of  the  action,  bills  upon  England  were  in  Jamaica  at 
a  premium  of  22}  per  cent. ;  lOOZ.  sterling,  at  that  rate,  being 
worth  1712.  currency ;  but  taking  the  exchange  at  19  per  cent, 
(which  was  8}  per  cent,  less  than  the  actual  exchange,)  the  value 
of  1002.  sterling  was  1662.  12«. ;  and  1,8862.  lOs.  8d.,  being  the 
amount  of  the  principal  sum  recovered,  and  costs,  together  with 
interest  at  6  per  cent.,  from  the  81st  of  December,  1825,  to  the 
2nd  of  December,  1828,  when  the  money  was  paid  into  Court, 
was,  in  sterling  money,  1,1022.  7s.  8(2.  Lord  Tentebden  was  of 
opinion,  that  in  point  of  law  1002.  sterling  was  to  be  con- 
sidered equivalent  only  to  1402.  currency,  and  the  jury,  under 
his  direction,  found  for  the  plaintiff.  A  rule  nisi  had  been 
obtained  for  a  new  trial,  upon  the  ground  that  the  plaintiff 
would  only  be  entitled  to  be  paid  that  sum  *in  sterling  money,  [  *«<»  ] 
which  would  equal  the  value  of  1,8862.  lOs.  8c2.,  Jamaica  currency, 
at  the  rate  of  exchange  between  Jamaica  and  England  at  the 
date  of  the  judgment,  and  the  sum  paid  into  Court  would  exceed 
that  value.  In  Trinity  Term  last.  Sir  James  Scarlett  and  Hibbert 
were  heard  against  the  rule,  and  Campbell  and  Corny n  contra, 
and  the  Court  afterwards  ordered  the  case  to  be  argued  a  second 
time  by  one  counsel  on  each  side.  It  was  accordingly  argued  in 
Hilary  Term  by 

Sir  James  Scarlett  against  the  rule  : 

The  evidence  given  on  the  part  of  the  plaintiff  shews  that 
1002.  sterling  was  in  Jamaica  equivalent  to  1402.  currency. 
1,8862.  10«.  8d.  currency  will,  then,  produce  1,8112. 16«.  sterling : 
that  sum  in  sterling  money,  carried  to  Jamaica,  would  produce 

31—2 
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Scott  1,8862.  lOs.  8d.  currency.  The  defendant  claims  to  deduct,  not 
Bevan.  merely  40  per  cent,  from  the  amount  of  the  currency  recovered, 
but  such  a  further  sum  per  cent,  as  the  plaintiff  must  have  paid 
by  way  of  premium  for  bills  of  exchange,  if  he  had  wished  to 
draw  the  sum  recovered  by  bills  on  England :  but  the  plaintiff 
was  not  bound  to  take  bills  on  England;  if  he  had  had  his 
money  in  Jamaica  he  might  have  invested  it  there,  in  the 
purchase  of  land  or  goods,  or  he  might  have  remitted  it  in 
specie  to  some  other  country,  in  which  case  he  would  only 
lose  the  amount  of  freight  and  insurance.  He  is  entitled  to 
recover  the  exact  value  of  his  debt  in  sterling  money.  The 
debtor  cannot  compel  him  to  run  a  risk  by  receiving  payment 
of  his  debt  by  a  bill  on  England.  If  the  value  of  a  debt  in 
Jamaica  currency  is  to  vary  with  the  exchange  with  England,  it 
may  become  the  interest  of  the  debtor  to  postpone  payment 
until  the  exchange  falls.  He  may,  after  compelling  his  creditor 
to  sue  him  in  Jamaica,  come  to  this  country;  and  then  the 
[  'SI  ]  creditor,  in  an  action  on  *the  judgment,  will  recover  a  less  sum 
than  he  was  entitled  to  at  first.  The  plaintiff,  after  taking  the 
money  out  of  Court  in  this  country,  might,  as  it  is  contended, 
have  directed  a  correspondent  to  draw  on  him  for  the  amount ; 
but  the  premium  upon  bills  on  England  might  fall  in  the  mean 
time,  and  then  the  sum  recovered  at  the  rate  of  exchange  at  the 
time  of  the  judgment  would  be  insufficient. 

(Parke,  J. :  According  to  your  argument,  if  a  party  received 
lOOZ.  here,  he  would  only  get  140Z.  currency :  yet  if  at  that 
time  the  holder  in  Jamaica  of  a  bill  on  London  for  lOOZ.,  when 
the  exchange  was  19,  got  162/.  10«.,  then,  as  a  bill  for  lOOZ. 
cannot  be  worth  more  than  100  sovereigns,  one  hundred  sove- 
reigns taken  to  Jamaica  must  produce  more  than  140Z.  currency.) 

If  the  owner  of  100  sovereigns  wished  to  remit  them  speedily  and 
without  risk,  and  took  a  bill  on  a  house  of  great  credit,  at  ninety 
days'  sight,  he  must  pay  a  premium.  The  creditor  here  is  compelled 
to  follow  his  debtor  to  another  country ;  he  is  not  to  be  considered  in 
the  same  situation  as  if  his  intention  had  been  to  receive  his  money 
in  London  at  the  time  when  he  recovered  it.     A  creditor,  under 
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such  circumstances,  is  not  to  be  obliged  to  take  his  payment  in  scott 
the  manner  the  debtor  points  out.  Wherever  the  value  of  bbvan. 
foreign  money  can  be  rendered  in  English,  the  rule  is,  for  any 
legal  purpose,  to  estimate  it  at  par.  In  Cockerell  v.  Barber  (i) 
there  was  a  legacy  in  sicca  rupees  by  a  will  in  India :  and  it 
was  held,  that  when  paid  by  remittance  to  this  country,  the  pay- 
ment must  be  according  to  the  current  value  of  the  rupee  in  India, 
without  regard  to  the  exchange  or  the  expense  of  remittance. 

Campbell,  contra  :  [  *82  ] 

The  question  is,  what  was  the  value  of  l,886i.  10«.  6d,  Jamaica 
currency  in  sterling  money,  when  the  judgment  was  recovered  ? 
whether  the  criterion  of  value  be  the  nominal  par  of  exchange, 
or  the  real  par  of  exchange,  that  is,  the  market  price  in  sterling 
money,  which  that  quantity  of  Jamaica  currency  could  be  pur- 
chased for  at  the  date  of  the  judgment  ?  That  was  a  question  of 
fact,  and  ought  to  have  been  left  to  the  jury.  The  pound 
currency  is  an  imaginary  sum ;  it  is  represented  by  no  coin. 
The  real  currency  in  Jamaica  is  sovereigns,  Spanish  dollars,  and 
doubloons.  The  plaintiff  is  entitled  to  recover  that  sum  in 
sterling  money,  which  would  have  produced  1,8862.  lOs.  8d. 
Jamaica  currency.  The  creditor  ought  not  to  suffer  any  damage, 
nor  the  debtor  to  derive  any  advantage,  by  reason  of  the  money 
being  paid  in  England.  It  is  not  true  that  the  defendant  seeks 
to  deduct  from  the  sum  which  would  otherwise  be  the  value  of 
the  currency  in  sterling  money  the  amount  of  premiums  which 
would  have  been  paid  in  Jamaica  on  bills  of  exchange  upon 
England.  The  question  being,  what  the  value  of  a  given  sum 
in  currency  is  in  pounds  sterling,  the  premium  paid  on  bills  of 
exchange  is  used  only  as  a  mode  of  ascertaining  that  value. 
Now  the  value  of  a  sovereign  in  Jamaica  depends  on  the  course 
of  exchange.  If  the  defendant  had,  in  October,  1825,  paid  the 
plaintiff  in  Jamaica  1,102  sovereigns  and  a  fraction,  the  sum  paid 
into  Court,  calculating  (at  an  exchange  of  19  per  cent.)  100 
sovereigns  to  produce  166Z.  12«.,  the  sovereigns  paid  into  Court 
would  produce  1,8862.  lOs.  8d.  That  would  have  discharged  the 
debt  in  Jamaica  ;    so  it  will  in  England.     There  cannot  be  a 

(1)  16  Ves.  461. 
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Scott  difference  of  22J  per  cent,  between  the  real  par  and  the  actual 
Bevan.  exchange.  The  only  difference  *will  be  the  expense  of  freight 
[  *83  ]  and  insurance.  |The  nominal  par  of  140Z.  to  lOOZ.  cannot  be  a 
just  rule  in  this  case,  for  there  must  be  the  same  mode  of  calcu- 
lation whether  the  exchange  be  favourable  or  otherwise;  and 
the  creditor  ought  not  to  be  permitted  to  elect  to  take  the 
nominal  par  if  the  exchange  be  favourable,  and  the  real  par  if 
it  be  not.  But  if  an  action  had  been  brought  on  this  judgment 
immediately  after  it  was  given,  and  lOOi.  sterling  would,  at  the 
then  rate  of  exchange,  have  produced  not  1401.  currency,  but 
120Z.  only,  the  creditor  would  not  then  have  elected  to  take  his 
money  at  the  nominal  par.  On  the  other  hand,  supposing  an 
action  to  have  been  brought  in  Jamaica  on  an  English  judg- 
ment for  lOOZ.  sterling,,  the  plaintiff  would  not  be  entitled  to 
recover  140Z.  currency  only,  but  such  a  sum  in  currency  as 
would  enable  him  to  obtain  lOOZ.  sterling.  It  is  impossible  that 
100  sovereigns,  if  carried  to  Jamaica,  would  be  worth  only  140Z. 
when  a  premium  of  22J  per  cent,  is  given  for  bills  on  England. 
At  that  rate  per  cent.,  100  sovereigns  would  purchase  a  bill  for 
171Z.  currency,  if  the  sovereigns  were  remitted  to  England  and 
drawn  against,  and  the  purchaser  of  the  bill  would  pay  171i. 
currency  for  it.  It  is  absurd  to  say,  that  the  nominal  par  is  in 
all  cases  the  test  of  value.  In  Sweden,  accounts  are  kept  in  rix- 
doUars,  which  are  of  the  nominal  value  of  5».  sterling ;  but  the 
currency  being  depreciated,  the  real  value  is  only  Is.  6d.,  and 
IS  rixdollars  and  a  fraction  are  required  to  represent  the  pound 
sterling.  If  a  creditor  were  to  sue  his  debtor  in  Sweden  for  lOOZ. 
sterling,  he  would  be  entitled  to  recover  not  400  rixdollars 
(taking  them  at  the  nominal  par),  but  as  many  rixdollars  as 
would  produce  lOOL  The  debtor  is  not  thereby  damnified,  for 
[  *8*  ]  he  must  have  remitted  to  England  *that  number  of  dollars  to 
pay  his  creditor.  So  the  sicca  rupee  originally  represented  an 
English  half  crown,  the  same  quantity  of  silver  being  originally 
in  each  coin,  but  the  rupee  is  now  so  deteriorated  that  it  is 
worth  only  28  pence.  It  therefore  no  longer  really  represents  a 
half  crown,  though  it  does  so  nominally  in  accounts.  When, 
therefore,  a  balance  of  account  is  to  be  paid  in  sterling  money, 
the  question  is,  how  much  gold  and  silver  it  will  take  at  the 
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market  price  to  purchase  a  given  number  of  rupees  ?     So  that        Scott 

the  true  value  is  the  real  and  not  the  nominal  par  of  exchange.       bkvak. 

In  The  Earl  of  Dungannon  v.  Hackett  (i),  J.  S.  contracted  a  debt 

in  Ireland,  and  coming  to  England  he  was  arrested  here  for  the 

debt,  and  it  was  held  that  he  must  pay  Irish  interest ;  but  it 

was  also  held  reasonable,  that  as  the  money  was  now  to  be  paid 

here,  the  plaintiff  should  have  an  allowance  for  the  return  of  it 

out  of  Ireland.     Ekina  v.  The  East  India  Company  (2),  is  to  a 

similar  effect.     In  The  Marchioness  of  Lansdoivne  v.  The  Marquis 

of  Lansdoivne  (3),   a  rent-charge  out  of  Irish  estates  was  made 

payable  in  Ireland  in  English  currency.     It  was   held    that 

although  the  rent-charge  was  payable  in  Ireland  in  the  currency 

of  England,  that  the  appointee  was  not  entitled  to  have  the  sum 

transmitted  to  England  free  of  the  charge  of  conveyance  and 

exchange  ;  in  other  words,  he  was  to  have  such  a  sum  in  England 

as  would  have  produced  the  amount  in  Ireland.     Ccckerell  v. 

Barber  (4)  is  in  favour  of  the  defendant ;  Lord  Eldon  there  does 

not  refer  to  any  nominal  par,  but  says  the  current  value  of  the 

rupee  is  to  be  taken  at  the  time  when  the  money  is  payable. 

♦Here,  the  only  estimate  of  current  value  is  to  be  formed  from        [  'So  ] 

the  value  of  bills  at  the  time  in  question. 

Cur.  adv.  vidt. 

Lord  Tenterden,  Ch.  J.,   in   the   same   Term,   delivered   the 
judgment  of  the  Court  : 

This  was  an  action  on  a  judgment  recovered  in  Jamaica; 
money  was  paid  into  Court.  The  question  was,  how  the  value 
of  the  sum  recovered  should  be  estimated  ?  The  plaintiff  con- 
tended, it  should  be  as  140Z.  currency  to  lOOZ.  sterling,  without 
regard  to  the  rate  of  exchange  at  any  particular  time.  The 
defendant,  that  it  should  be  estimated  according  to  the  exchange; 
and  the  payment,  upon  that  supposition,  was  more  than  sufiQcient, 
taking  the  rate  of  exchange  at  the  commencement  of  the  action, 
or  for  some  time  before  or  afterwards.  The  practice  has  probably 
been  in  favour  of  the  plaintiff :  but  there  is  no  case  that  decides 
the  question.     Upon  the  whole,  we  think  the  defendant's  mode 

(1)  1  Eq.  Ca.  Abr.  288.  (3)  21  E.  R.  43  (2  Bligh,  60). 

(2)  1  P.  Wmfl.  395.  (4)  16  Vos.  461. 
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Scott        of   computation   approximates  most   nearly  to   a  payment  in 
Bevan.       Jamaica  in  the  currency  of  that  island;  though,  speaking  for 
myself  personally,  I  must  say  that  I  still  hesitate  as  to  the 
propriety  of  this  conclusion. 

The  proportion  of  1401.  to  lOOZ.  enters  into  every  calculation  ; 
when  bills  in  Jamaica  are  at  a  premium,  a  bill  drawn  upon 
England  for  lOOi.  may  be  sold  and  turned  into  currency  at 
Jamaica  for  more  than  1402.  If  such  bills  are  at  a  discount, 
a  bill  for  lOOi.  will  sell  for  and  produce  less  than  140L  Such 
bills  were  at  some  premium  at  the  time  of  the  judgment 
recovered,  and  at  all  times  since.  And  it  is  true,  undoubtedly, 
that  if  the  plaintiff  should  wish  to  send  the  money  that  he  may 
[  '86  ]  receive  under  the  judgment  of  this  Court  to  Jamaica,  *where  the 
money  was  originally  due  and  recovered  by  the  judgment  in  that 
island,  the  mode  to  be  adopted,  according  to  the  most  general 
and  practicable,  if  not  the  only  usage,  would  be  to  get  some 
person  resident  in  that  island  to  draw  upon  him  for  the  amount 
of  the  sterling  money  recovered  here ;  and  this  might  be  done 
by  bills  drawn  at  the  exchange,  on  which  the  defendant  relies, 
and  which  is  at  the  rate  of  more  than  140i.,  namely,  about  160Z. 
currency  to  lOOZ.  sterling ;  so  that  a  less  number  of  hundreds 
of  pounds  sterling,  than  in  the  proportion  of  140Z.  to  100/., 
would  place  him  in  the  situation  of  receiving  his  principal  and 
interest,  viz.  1,836Z.  10«.  8rf.  currency  in  the  island  of  Jamaica. 
The  rule,  therefore,  must  be  made  absolute  for  a  new  trial. 

Rule  absolute. 


1831.  DOE  D.  THOMAS  GARROD  v.  JOHN  GAEROD. 

Jan,  31. 
(2  Bam.  &  Adol.  87—97  ;  S.  C.  9  L.  J.  K.  B.  149.) 

r  87 1 

^       ■'  A  testator  being  seised  in  fee  of  freehold  land,  and  of  copyhold  according 

to  the  custom  of  the  manor  (the  freehold  and  copyhold  being  intermixed), 
devised  as  follows :  **  As  to  my  worldly  estate,  I  dispose  thereof  as 
follows :  I  give  to  my  nephew  T.  G.  a]l  my  lands,  to  have  and  to  hold 
dui'ing  his  life,  and  to  his  son  if  he  has  one,  if  not,  to  the  eldest  son  of 
my  nephew  J.  G.  and  to  his  son  after  him,  if  he  has  one,  if  not  to  the 
regular  male  heir  of  the  G.  family.'^  By  codicil  stating  that  his  nephew 
T.  G.  then  had  a  son  bom,  he  gave  to  that  son,  after  his  father's  decease, 
aU  his  freehold  and  copyhold  lands;  '*  and  to  his  eldest  son,  if  he  had  one ; 
but  if  he  had  no  son,  Uien  to  the  next  eldest  regular  male  heir  of  the  G. 
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family."    By  the  custom  of  the  manor,  copyhold  lands,  parcel  thereof,         doe  d. 
of  which  any  tenant  died  seised  in  fee,  passed  by  descent  to  the  youngest       Gakbod 
son  :  Held,  that  by  the  will  and  codicil  the  son  of  T.  C>.  took  an  estate        ^    ** 
tail,  and  that,  consequently,  upon  his  death  the  copyhold  lands  descended 
to  the  youngest  son. 

Ejectment  for  certain  premises  at  Stratford,  in  the  county 
of  Suffolk.  At  the  trial  at  the  Spring  Assizes  for  the  county 
of  Suffolk,  1829,  a  verdict  was  found  for  the  plaintiff,  damages 
Is.,  subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  premises  in  question  are  situate  at  Stratford,  otherwise 
Stratford  St.  Andrew,  in  the  county  of  Suffolk ;  part  thereof  is 
parcel  of  the  manor  of  Stratford,  and  the  residue  parcel  of  the 
manor  of  Griston,  both  in  the  said  county,  and  held  of  the  lords 
of  the  two  manors  respectively,  by  copy  of  Court  roll  according 
to  the  respective  customs  thereof.  By  the  customs  of  each  of  the 
manors,  lands,  parcel  thereof,  are  devisable  by  will,  and  further, 
by  the  customs  of  each,  lands,  parcel  thereof,  of  which  any 
tenant  dies  seised  in  fee,  pass  by  descent  to  his  youngest  son, 
which  youngest  son  is  heir  of  such  tenant  according  to  the 
customs  of  the  respective  manors.  No  instance  has  been  found 
upon  the  Court  rolls  of  either  manor  of  the  admission  of  an  heir 
in  tail  male,  but  there  is  an  instance  in  the  manor  of  Stratford, 
of  the  admission  of  a  youngest  son  as  heir  in  tail  general ;  and 
in  the  manor  of  Griston,  of  the  descendant  of  a  youngest  son 
being  vouched  in  a  customary  recovery  as  heir  of  an  estate  in 
tail  general  to  bar  such  entail. 

On  the  9th  of  January,  1712,  at  Courts  then  held  for  the  said  L  ^^  j 
manors  of  Stratford  and  Griston  respectively,  John  Garrod  was 
duly  admitted  to  the  copyhold  premises  mentioned  in  the  consent 
rule  in  this  cause,  to  hold  to  him  and  his  heirs  according  to  the 
customs  of  the  said  manors ;  and  he  afterwards  duly  surrendered 
the  said  copyhold  premises  to  the  use  of  his  will,  which  surrenders 
were  at  Courts  held  for  the  said  manors  respectively,  on  the 
8th  of  April,  1729,  duly  presented  and  enrolled. 

On  the  10th  of  December,  1772,  the  said  John  Garrod,  being 
seised  as  above  mentioned,  of  the  said  copyhold  premises,  for 
the  recovery  of  which  this  action  was  brought,  and  being  also 
seised  in  fee-simple  of  certain  freehold  premises  at  Stratford 
lying  intermixed  with  the  said  copyhold  premises  there,  made 
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Dob  d.  and  published  his  will,  duly  executed  and  attested,  and  therein 
ABROD  (j3yige(j  ag  follows :  "  As  to  my  worldly  estate,  I  dispose  thereof 
Garkod.  as  follows :  Item,  I  give  to  my  nephew  Thomas  Garrod  of 
Bendham,  in  the  county  of  Suffolk,  all  my  lands,  houses,  and 
tenements  lying  in  the  manors  of  Stratford,  Garleton,  and 
Kelsel  "  (comprising  the  premises  in  question),  "  to  have  and  to 
hold  during  his  natural  life,  and  to  his  son,  if  he  has  one, 
if  not,  to  the  eldest  son  of  my  nephew  James  Garrod,  during 
his  natural  life,  and  to  his  son  after  him,  if  he  has  one,  if  not, 
to  the  regular  male  heir  of  the  Garrod's  family,  as  long  as  there 
is  one  of  them  in  being,  and  if  they  should  be  all  extinct,  then 
to  the  regular  heir  of  my  nephew  Thomas  Field's  family."  On 
the  18th  of  August,  1778,  the  testator  made  a  codicil,  duly 
executed  and  attested,  to  his  said  will  as  follows :  ''I  received 
a  letter  from  ray  nephew  Thomas  Garrod,  my  friend,  of  Bendham, 
[  '89  ]  in  Suffolk,  that  his  wife  was  safely  *delivered  of  a  son  ;  I  do  give 
and  bequeath  to  him,  after  his  father's  decease,  all  my  houses, 
lands,  and  tenements  lying  and  being  in  Stratford,  Carlton,  and 
Kelsel"  (comprising  the  premises  in  question),  "both  freehold 
and  copyhold,  in  the  county  of  Suffolk,  and  to  his  eldest  son, 
if  he  has  one;  but  if  he  has  no  son,  then  to  the  next  eldest 
regular  male  heir  of  the  Garrod's  family,  as  long  as  there  is  one 
of  them  in  being." 

The  testator  John  Garrod  shortly  afterwards  died  without 
revoking  or  altering  his  will,  except  as  it  was  altered  by  the  said 
codicil,  and  without  revoking  or  altering  the  codicil,  and  he  left 
his  said  nephew,  Thomas  Garrod,  him  surviving.  The  will  and 
codicil  were  duly  proved,  and  Thomas  Garrod  was,  at  the  manor 
Courts  for  Stratford  and  Griston,  admitted  to  the  said  copyhold 
premises,  to  hold  the  same  for  his  natural  life,  according  to  the 
form  and  effect  of  the  will  and  codicil.  Thomas  Garrod  died, 
without  having  made  any  will  as  to  the  premises  in  question, 
some  time  before  the  9th  of  January,  1781,  on  which  day,  at 
Courts  then  held  for  the  said  manors,  John  Garrod,  the  son 
of  Thomas  mentioned  in  the  codicil,  was  admitted  to  the  said 
premises,  to  hold  the  same  to  him,  John  Garrod,  according  to 
the  said  will  and  codicil.  The  last-mentioned  John  Garrod,  who 
was  the  only  son  and  heir  of  Thomas,  on  the  21st  of  October, 
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1802,  made  his  will,  duly  executed  and  attested,  and  thereby       DoEd. 
devised  all  his  freehold  and  copyhold  messuages,  lands,  and  ,,. 

hereditaments  to  Sarah  his  wife  (who  is  now  living),  with  g^^bod. 
remainders  over,  and,  on  or  about  the  22nd  of  October,  1802, 
he  died  without  having  altered  or  revoked  the  said  will,  and 
without  having  surrendered  to  the  use  of  his  will  in  either  of  the 
manors.  At  Courts  held  for  the  said  manors  *respectively  in  [  '^o  ] 
the  year  1804,  Thomas  Garrod  the  lessor  of  the  plaintiff,  then 
an  infant  of  the  age  of  two  years,  was  admitted  in  fee  to  the 
premises  in  question  as  youngest  son  and  heir,  by  the  respective 
customs  of  the  manors,  of  the  last-mentioned  John  Garrod, 
but  he  has  never  had  possession.  The  defendant,  who  is  the 
eldest  son  of  the  last-mentioned  John  Garrod,  entered  into  the 
premises  at  Michaelmas,  1826,  and  still  holds  the  same.  It  was 
agreed  that  the  Court  might  come  to  any  conclusion  upon  the 
facts  of  this  case  which  the  jury  might  have  formed. 

Preston,  for  the  plaintifif : 

Thomas  Garrod's  son,  to  whom  the  gift  was  made,  took  an 
estate  tail :  Doe  v.  HaUey{i).  There  the  devise  was  to  A.  for  life, 
without  impeachment  of  waste,  remainder  to  his  eldest  son,  and 
the  heirs  of  such  eldest  son,  and  in  default  of  issue  male  of  A., 
then  to  B.  ;  it  was  held,  that  A.  took  an  estate  for  life, 
remainder  to  his  eldest  son  in  tail,  remainder  to  himself  in 
tail.  It  will  be  contended,  perhaps,  that,  by  the  words  of  this 
codicil,  the  eldest  son  took  the  fee.  But  the  words  "  eldest 
son"  in  this  case  appear  from  the  subsequent  words  to  be 
used  as  denoting  not  an  individual,  but  a  class,  viz.  all  the 
male  descendants  of  the  person  to  whom  the  gift  was  made. 
**  Son,"  therefore,  is  a  word  of  limitation,  and  not  of  purchase ; 
and  that  being  so,  the  son  of  Thomas  Garrod,  by  the  devise 
to  him  and  his  eldest  son,  if  he  should  have  one,  took  an 
estate  tail  :  Sonday's  case  (2),  Bifield's  case  (3),  Robinson  v. 
Robinson  (4),  and  Mellish  v.  Mellish  (5),  *  where  all  the  authorities  [  '^i  ] 
are  collected.     And,  assuming  that  to  be  so,  the  estate  tail  (so 

(1)  8  T.  R.  5.  (4)  1  Burr.  38. 

(2)  9  Co.  Rep.  127.  (5)  26  R.  R.  436  (2  B.  &  C.  520). 

(3)  Cited  in  1  Ventr.  231. 
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DoBd.       far  as  the   copyhold  lands  are   concerned)   descended  to   his 

Qarrod  ,  .     , 

V.  youngest  son  because  it  is  an  established  rule  of  law  that  where 

Garkod.      ^Yie  fee-simple  would  go  to  the  youngest  son,  an  estate  tail  would 

do  so  likewise  :  Robinson  on  Gavelkind,  119,  ed.  1822  (i),  where 

there  is  no  special  custom  to  the  contrary,  as  there  was  in 

Chapman  v.  Chapman  (2). 

Biggs  Andrews,  contra : 
This  ejectment  is  brought  to  recover  copyhold  land  holden 
of  manors,  where  by  the  custom  it  goes  to  the  youngest  son. 
The  copyhold  and  freehold  land  lie  intermixed,  and  the  testator 
disposes  of  both  by  the  same  clause.  The  lessor  of  the  plaintiff, 
who  is  the  youngest  son  of  the  person  last  seised,  is  to  make  out 
that  he  is  entitled  to  take  the  copyhold  in  preference  to  the 
eldest.  He  contends  that  he  may  take  it  by  virtue  of  the  devise 
to  the  person  last  seised  and  his  eldest  son.  It  is  not  disputed 
that  words  of  purchase  may  be  construed  to  be  words  of  limita- 
tion, in  order  to  effect  the  manifest  intention  of  the  testator. 
The  intention  here  is  clearly  expressed  in  the  will,  that  the 
eldest  son  of  Thomas  Garrod's  son  should  take.  To  construe 
the  words  ** eldest  son"  as  words  of  limitation  will  have  the 
effect  of  taking  away  the  copyhold  lands  from  the  person  clearly 
pointed  out  in  the  will.  In  Sonday's  case (3),  the  words  " issue" 
and  *'  son  "  were  both  used,  and  the  word  **  issue  "  in  a  will  is 
prima  facie  a  word  of  limitation.  In  Bifield^s  case (4),  the  "son" 
was  not  a  person  expressly  designated ;  the  devise  was  to  A.,  and  if 
r  »g2  1  ^®  ^^^^  ^0*  having  a  son,  then,  &c.  In  Robinson,  v.  *Rohinson  (6), 
the  words  were  "  such  son  as  he  shall  have,"  which  meant  all 
sons ;  and  a  case  being  there  referred  to,  where  the  words  were 
**  eldest  son,"  it  was  observed  by  way  of  distinction  in  the 
principal  case,  that  it  was,  there,  not  necessarily  an  originally 
eldest  son,  but  might  be  any  other  son  who  became  eldest  son 
before  the  contingent  remainder  vested.  In  all  the  cases  where 
the  words  issue  and  son  have  been  held  to  be  words  of  limitation, 
that  construction  has  been  necessary  in  order  to  effect  the  clear 
intention  of  the  testator.     Here,  the  devise  to  A.  and  his  eldest  son 

(1)  [5th  ed.  1897,  p.  94.]  (4)  Cited  in  1  Ventr.  231. 

(2)  March,  54.  (5)  1  Burr.  58. 

(3)  9  Co.  Eep.  127. 
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is  in  a  case  where  the  eldest  son  is  a  person  who  would  not  take        doe  d. 
as  heir.     By  the  codicil,  the  testator  gives  the  estate  to  the  r. 

eldest  son  of  Thomas  Garrod  then  born,  and  afterwards  to  his      Ga^ko^^- 
(the  son's)  eldest  son,  if  he  has  one.     The  defendant  is  that 
eldest  son.     It  is  impossible  to  give  a  general  interpretation  to 
words  so  clearly  designating  him.     In  Lovelace  v.  Lovelace  (i), 
J.  S.,  being  seised  in  fee  of  land,  devised  it  to  J.  D.,  and  to  his 
eldest  issue  male,   he  having  no  son  at  the  time.     It  was 
adjudged  no  estate  tail,  but  for  life  only,  and  it  was  said,  if  he 
then  had  a  son  it  was  all  one ;  that  a  devise  to  one  and  his 
issue  male  was  an  estate  tail,  but  that  here  the  word  "  eldest  " 
would  not  permit  that  construction.     And  it  is  said  that,  in  that 
case,  the  lands  were  gavelkind:    Perrofs  case (2).     To  put  pre- 
cisely a  similar  case ;  suppose  this  was  a  devise  to  A.  and  his 
youngest  son,  would  it  be  equivalent  to  a  devise  to  A.  and  his 
heirs  ?  yet  here  the  youngest  son  is  heir.     It  does  not  lie  on  the 
defendant  to  shew  what  estate  he  took ;  it  is  sufficient  for  him  to 
shew  that  he  took  some  estate  under  the  will.     The  *plaintifif       [  *93  ] 
cannot  succeed  unless  he  shews  that  the  son  of  Thomas  Garrod 
took  an  estate  tail.     But  looking  to  the  language  of  the  will, 
there  is  ground  even  for  contending  that  the  son  of  Thomas 
Garrod  took  a  fee  ;  for  the  introduction  of  the  words,  "  as  to  my 
worldly  estate,"  shews  an  intention  to  pass  the  whole  estate:  Doe 
V.  Oilbert{s),  Hogan  v.  Jackson  (4).     In  Mellish  v.  Mellish  (5),  the 
word  "eldest"  occurred,  not  in  the  devise  to  the  son,  but  in  that 
to  the  daughter,  and  it  was  not  contended  that  an  estate  in  tail 
female  was  taken.     There  is  nothing  here  to   shew  that  the 
testator  looked  further  than  the  eldest  son.     It  is  said  that  he 
contemplated  all  the  sons.    That  would,  in  effect,  be  introducing 
into  the  will,  after  **  the  eldest,"  the  words  "and  other  sons; " 
but  they  cannot  be  introduced,  for  that  would  prevent  the  words 
in  the  will  from  having  any  operation.     Suppose  that  a  fee  did 
not  pass,  still  there  are  the  words  "  eldest  son,"  and  they  must 
be  construed  according  to  their  plain  import.    In  all  the  cases 
cited,  the  particular  intent  of  the  testator  had  effect  given  to  it, 

(1)  Cro.  Eliz.  40.  (4)  Cowp.  299. 

(2)  Moore.  368.  (5)  26  R.  B.  436  (2  B.  &  C.  520). 

(3)  3  Brod.  &  B.  85. 
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Doe  d.  though  not  in  the  way  he  pointed  out.  But  in  this  case,  the 
^,  consequence  of  putting  the  construction  contended  for  on  the 

Gar  ROD.  ^jjj^  ^£2j  jjg  ^  prevent  the  object  of  the  testator's  bounty  from 
taking  the  estate.  One  of  the  objects  of  the  testator  was,  that 
the  freehold  and  copyhold  estates  should  go  to  the  same  person. 
If  the  construction  contended  for  prevail,  that  object  will  be 
defeated ;  for  the  eldest  son  will  at  all  events  take  the  freehold 
property.  Besides,  there  is  no  sufficient  evidence  to  shew  that 
by  the  custom  the  youngest  son  does  take  an  estate  tail.  The 
youngest  son  being  vouched  in  the  recovery  is  not  conclusive. 

[  •94  ]  *The  principal  question,  however,  is.  Did  the  testator  con- 
template a  class  or  an  individual?  Here  he  points  out  the 
individual.  The  estate  is  given  expressly  to  the  eldest  son 
of  the  son  of  Thomas  Garrod.  The  defendant  is  therefore 
entitled  to  it. 

Preston,  in  reply : 

The  fallacy  of  the  argument  for  the  defendant  consists  in  this ; 
that  it  assumes  that  the  word  '*  son  "  describes  an  individual, 
but  looking  at  the  context,  it  evidently  describes  a  class,  viz. 
heirs  male.  The  cases  cited  in  favour  of  an  estate  in  fee  do  not 
apply,  because  here  is  a  clear  limitation  over  ;  therefore  it  must 
be  an  estate  for  life,  or  in  tail.  In  order  to  effect  the  general 
intent,  it  must  be  an  estate-tail.  Lovelace's  case(i),  if  it  had 
occurred  at  the  present  day,  would  have  been  decided  otherwise. 
In  Dubber  v.  Trollop  (2),  a  devise  to  testator's  first  son  William  for 
life,  remainder  to  the  heirs  male  of  his  body,  remainder  to  his 
second  son  Thomas  for  life,  and  after  his  death  to  the  first  heir 
male  of  his  body,  was  held  to  pass  an  estate  tail  to  Thomas. 
In  Archer's  case  (3)  there  cited,  a  devise  to  a  father  for  life,  and 
after  to  the  next  heir  male,  and  the  heirs  male  of  such  heir 
male,  was  held  to  be  only  an  estate  for  life  in  the  first  devisee ; 
but  the  reason  of  that,  as  stated  by  Lord  Hale  in  King  v. 
Melling(4)  was,  that  the  words  of  limitation  were  annexed  to 
the  word  "heir,"  and  therefore  "heir"  was  taken  to  be  but 
designatio  persona  ;  and  in  Dubber  v.  Trollop  it  is  observed,  that 

(1)  Cro.  Eliz.  40.  (3)  1  Co.  Eep.  66  b. 

(2)  8  Vin.  Abr.  233.  (4)  1  Ventr.  215. 
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"  from  hence  it  appears  that  devise  to  A.  for  life  and  his  heir  Dok  d. 
male  in  the  singular  number,  and  to  A.  for  life  and  his  heirs  r. 

male,  in  the  plural  number,  is  the  *8ame ;    and  though   an  G-^»oi>- 
express  estate  for  life  is  devised,  yet  it  shall  be  an  estate  tail." 

{Andrews :  There  the  word  was  "  heir ;  "  that  is  a  word  of 
limitation,  and  the  endeavour  was  to  cut  it  down ;  here  the  word 
is  **  son,"  which  is  a  word  of  purchase.) 

The  testator  clearly  gives  his  freehold  property  in  tail,  and  his 
intent  was  the  same  as  to  his  copyhold.  No  argument  can  be 
derived  from  the  division  of  the  property.  That  is  a  consequence 
of  law,  which  the  testator  may  not  have  foreseen. 

LoBD  Tenterden,  Ch.  J.  now  delivered  the  judgment  of  the 
Court,  after  stating  the  case  as  follows  : 

It  is  stated  as  a  fact,  in  this  case,  that,  by  the  custom  of  the 
manors,  the  youngest  son  takes  the  tenements  of  which  his  father 
died  seised  in  fee-simple,  and  ^e  think  the  extracts  from  the 
Court  rolls  sufficiently  shew  that  the  same  son  takes  also  by  the 
custom  the  tenements  of  which  his  father  died  seised  in  tail. 
Indeed,  without  a  special  custom  to  the  contrary,  it  seems  that 
he  who  takes  in  one  case  must  take  in  the  other  also,  for,  in  each 
case,  the  estate  is  taken  by  descent.  And  this  is  conformable  to 
the  custom  of  gavelkind  as  mentioned  in  Bobinson's  Treatise, 
p.  119.  This  is  one  of  the  cases  in  which  a  Court  is  called  upon  to 
construe  the  will  of  a  person,  who,  probably,  had  no  clear  distinct 
view  or  intent  in  his  own  mind,  and  certainly  no  intent  of  which 
every  part  can  legally  take  effect.  The  question  is,  what  estate 
John,  the  son  of  Thomas  Garrod,  took  under  the  will  of  his  great 
imcle? 

If  this  John  took  the  fee,  the  gift  over  to  the  heir  male  of  the 
Oarrod  family  must  fail,  as  being  too  remote. 

If  he  took  for  life  only,  the  remainder  to  his  son  would  be 
contingent,  and  might  be  defeated  and  never  *vest,  if  he  should       [  ♦Ge  ] 
think  fit  to  destroy  his  own  life  estate  before  the  birth  of  a  son, 
though  the  testator  certainly  intended  that  a  son  should  take. 
Indeed  at  the  common  law  if  he  did  no  act,  and  died  leaving  his 
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Doe  d.       widow  enceinte  of  a  son,  the  son  could  not  take.    And  if  the  son 
i-.  of  John  is  to  take  any  estate,  a  similar  difficulty  will  occur  in 

Gaebod.  finding  what  estate  he  is  to  take.  If  he  take  for  life  only,  and 
the  other  sons  are  intended  to  take  estates  for  life  only  in 
succession,  this  intention  cannot  have  effect,  because  an  estate  for 
life  cannot  be  given  to  a  person  not  in  esse  in  remainder  after  a 
precedent  estate  for  life  to  a  person  not  in  esse ;  and  if  the  eldest 
son  is  to  take  the  fee,  then  the  remainder  over  will  be  defeated 
in  the  same  way  as  if  his  father,  the  son  of  Thomas,  took  the  fee. 
There  are  no  words  of  inheritance  applied  to  the  son  of  John ; 
he  cannot  have  an  inheritable  estate  unless  he  takes  by  descent ; 
and  it  being  plainly  not  intended  that  his  father  John  or  his 
grandfather  Thomas  should  take  a  fee,  nor  the  estate  go  over  to 
the  next  heir  male  of  the  Garrod  family,  while  issue  male  of  John 
should  remain,  the  greatest  chance  of  effecting  the  general  intent 
of  the  testator  is  to  hold  that  this  John,  the  son  of  Thomas,  took 
an  estate  tail.  This  decision,  giving  an  estate  tail  to  John,  will 
be  warranted  by  Sonday's  case  (i),  cited  by  Mr.  Preston. 

It  is  true  that  if  John  took  an  estate  tail,  it  was  in  his  power 
to  defeat  his  issue  and  all  subsequent  estates ;  but  this  same 
consequence  would  happen  in  many  of  the  cases  in  which  the 
first  taker  has  been  held  to  have  an  estate  tail,  and  in  some  in 

r  *i»7  ]  which  that  consequence  *had  actually  happened  before  the 
decision.  It  is  true  also  that  in  the  event  which  has  happened, 
of  this  John  leaving  two  sons,  the  testator's  intention  of  keeping 
the  freehold  and  copyhold  together  will  not  take  effect.  This, 
however,  is  a  consequence  of  law ;  it  is  a  matter  that  the  testator 
never  thought  of  ;  perhaps  he  never  knew  the  custom  ;  and  it  is 
a  consequence  that  would  equally  follow  in  a  course  of  descent, 
whether  in  fee  or  tail. 

Upon  the  whole,  we  think  John,  the  son  of  Thomas,  took  an 
estate  tail,  and  that  the  lessor  of  the  plaintiff  is  entitled  to  recover 
the  copyhold,  and  the  postea  is  to  be  delivered  to  him. 

Judgment  for  the  plaintiff. 

(1)  9  Co.  Bep.  127. 
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The  Right  Hox.  Sir  LAUNCELOT  SHADWELL,  issi. 

Knight,  v.  HUTCHINSON.  '^—^' 

(2  Bom.  &  Adol.  97—99;  S.  C.  9  L.  J.  K.  B.  142;  S.  C.  at  Nisi  Prius,  ^  97  ] 

3  Car.  &  P.  615 ;  4  Car.  &  P.  333;  Moo.  &  Mai.  350.) 

It  is  no  defence  to  an  action  for  obstructing  ancient  lights,  that  the 
nuisance  merely  affects  the  plaintiff's  right  as  reversioner,  and  that  he 
has  already,  in  a  former  action,  recovered  against  the  defendant  for  the 
same  obstruction. 

Case,  for  obstructing  the  ancient  window  of  a  house,  by  keeping 
and  continuing  a  certain  roof,  before  then  wrongfully  erected, 
adjoining  the  said  house,  to  the  injury  of  the  plaintiff 's  rever- 
sion. Plea,  a  former  judgment  recovered  by  the  plaintiff  against 
the  defendant  for  the  same  grievances.  Beplication,  that  the 
grievances  were  not  the  same  ;  and  issue  joined  thereupon.  On 
a  former  trial  between  these  parties,  for  an  injury  to  the  plaintiff's 
reversion  in  the  same  premises  by  erecting  and  keeping  up  a  roof 
adjoining  thereto,  so  as  to  obstruct  an  ancient  light,  it  was  proved 
that  the  defendant  had  a  workshop,  the  roof  of  which  originally 
came  up  in  a  slanting  direction  to  the  wall  at  the  back  of  the 
plaintiff's  house,  below  the  window  in  question ;  and  that  the 
defendant  afterwards  raised  the  roof  so  as  to  bring  it  above 
the  window,  which  was  thus  excluded  from  the  *light,  except  such  [  •08  ] 
as  it  received  from  the  defendant's  skylight :  but  the  obstruction 
might  be  removed  in  two  or  three  days.  The  plaintiff  then 
recovered  nominal  damages  for  the  injury  to  his  reversion.  On 
the  trial  of  the  present  cause  before  Lord  Tenterden,  Ch.  J.,  at 
the  sittings  in  London  before  last  Hilary  Term,  it  appeared  that 
at  the  time  when  this  action  was  brought  the  obstruction  had 
neither  been  removed  nor  increased,  but  that  the  premises 
continued,  with  respect  to  it,  in  the  same  state  as  at  the 
commencement  of  the  former  suit.  The  jury,  under  Lord 
Tenterden's  direction,  found  a  verdict  for  the  plaintiff,  with 
1002.  damages. 

Curtvood,  in  Hilary  Term,  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the 
ground  of  misdirection.  The  continuance  of  this  obstruction  was 
no  new  grievance  to  the  reversioner,  though  it  would  have  been, 
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shadwell  under  the  like  circumstances,  to  a  party  in  possession.  The 
HuTOHiN-  Lord  Chief  Justice,  at  the  first  trial,  laid  down  as  a  reason  in 
^^'  support  of  the  plaintiff's  right  to  recover  in  such  an  action,  that 
if  a  reversioner  were  prevented  from  suing  for  this  kind  of  injury 
during  the  continuance  of  the  lease,  he  might  have  great  difficulty 
in  proving  his  right  when  he  came  into  possession.  But  after 
he  has  once  established  the  right  by  a  verdict,  no  difficulty  of  that 
kind,  either  from  long  continuance  of  the  injury,  or  from  the 
death  of  witnesses,  can  affect  him  in  future.  One  record  will  as 
completely  support  his  title  as  many. 

Per  Curiam  : 

If  the  erection  in  the  first  instance  was  an  injury  to  the  reversion 
on  any  ground  on  which  it  can  be  put,  the  continuance  must  be 
so  likewise.     The  continuance  of  the  obstruction  would,  in  fact, 
[  '99  ]       render  the  *proof  of  title  more  difficult  at  a  future  time,  notwith- 
standing the  former  recovery. 

Rule  refused.  But  a  rule  nisi  was  granted  for 
reducing  the  damages  on  affidavit  of  the 
obstruction   having   been   abated. 


[  io«  ] 


1831.  CEOSS  AND  Another  v.  EGLIN  and  Another. 

Jan,  27. 

(2  Bam.  &  Adol.  106—112;  S.  C.  9  L.  J.  K.  B.  145.) 


Plaintiffs  agreed  to  purchase  of  defendants  *'  about  300  quarters,  more 
or  less''  (1))  of  foreign  rye,  shipped  on  board  the  A.  E,  at  Hamburgh,  at  a 
certain  price,  subject  to  the  vessers  safe  arrival  with  the  goods  on  board, 
and  being  imsold  at  Hamburgh.  The  ship  brought  350  quarters,  and 
defendants  refused  to  deliver  any  part  unless  plaintiffs  would  accept  the 
whole.  The  plaintiffs  abandoned  the  contract,  and  brought  an  action 
to  recover  back  a  sum  of  money  which  they  had  paid  for  300  quarters : 

Held,  by  Lord  Tenterden,  Ch.  J.  and  Littledale,  J.,  that  by  the 
words  **  about,"  and  **  more  or  less,"  the  parties  could  not  be  taken  to 
have  contemplated  so  large  an  excess  as  fifty  over  300  quarters;  by 
Parke,  J.  and  Patteson,  J.,  that  at  all  events  it  lay  on  the  defendants 

(1)  On  similar  words  in  a  contract,  323,    23  L.  J.   Ex.  310;   McConntJ 

see   Cockerell  v.  Aucampte  (1857)   2  v.  Murphy  (1873)  L.  R.  5  P.  C.  2()3„ 

C.  B.  (N.  S.)  440,  26  L.  J.  C.  P.  194 ;  21  W.  B.  609.— R.  C. 
Moore   v.    Campbell   (1854)    10    Ex. 
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to  shew  that  such  an  excess  aboye  the  quantity  named  was  in  contem-         Cboss 
plation ;  and  if  from  the  obscurity  of  the  contract  they  were  unable  to  do  v. 

BO,  their  defence  failed.  Kolin. 

Semhle,  that  evidence  of  mercantile  men  as  to  the  effect  of  the  words 
*'  about,"  and  "  more  or  less/'  in  such  a  contract,  was  not  admissible. 

Assumpsit.  The  declaration  contained  the  common  money 
comits.  Flea,  the  general  issue.  At  the  trial  before  Parke,  J., 
at  the  York  Spring  Assizes,  1880,  it  appeared  that  the  following 
contract  between  the  plaintiffs  and  defendants  was  signed  by  a 
broker  for  both  parties. 

"  Hull,  28th  of  January,  1829.  Sold  for  Messrs.  Eglin  and 
Saunderson,  to  Messrs.  William  Cross  &  Co.,  about  800  quarters 
(more  or  less)  of  foreign  rye  of  good  merchantable  quality,  shipped 
on  board  the  Anna  Elizabeth,  Captain  P.  B.  Groot,  at  Hambro', 
at  88«.  8d.  per  quarter.  Also  about  fifty  quarters  of  foreign  red 
wheat,  of  good  and  merchantable  quality,  per  same  vessel,  at  72«. 
per  quarter;  both  delivered  in  the  like  good  condition,  imperial 
measure,  into  bond  at  Hull,  free  of  port  and  all  other  charges 
save  King's  duty,  and  subject  to  said  vessel's  arrival  at  this  port 
with  the  goods  on  board,  and  being  unsold  at  Hambro';  if 
otherwise,  the  buyers  to  be  immediately  advised.  To  be  paid  for 
by  the  buyer's  acceptance  payable  in  London  at  three  months 
from  date  of  invoice  and  delivery." 

The  Anna  Elizabeth  arrived  at  Hull  with  845  quarters  of  rye  [  107  ] 
and  ninety-one  of  wheat.  The  plaintiffs  allowed  the  defendants 
to  draw  upon  them  for  the  value  of  fifty  quarters  of  wheat  (as  to 
which  no  dispute  arose)  and  800  quarters  of  rye ;  but  they 
declined  accepting  the  surplus  quantity.  The  defendants  kept 
back  the  whole  of  the  grain,  insisting  that  the  plaintiffs  ought, 
under  the  contract,  to  receive  the  845  quarters  of  rye ;  and  the 
plaintiffs,  after  making  a  formal  demand  of  the  800  quarters  of 
rye  and  fifty  of  wheat,  gave  notice  that  they  abandoned  the 
contract.  The  bill  drawn  upon  the  plaintiffs  having  been  paid, 
this  action  was  brought  to  recover  back  the  amount.  Evidence 
was  offered  on  the  trial,  that  where  the  words  **more  or  less"  are 
used  in  a  contract  for  grain,  it  is  contrary  to  the  custom  of 
merchants  to  require  the  purchaser  to  accept  so  large  an  excess 
over  the  amount  specified  as  was  offered  by  the  defendants.  The 
evidence  was  objected  to;   but  the  learned  Judge  received  it, 
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Cbobb        giving  leave  to  the  defendants  to  move  to  enter  a  nonsuit.     The 

Eqlin.       jury  found  for  the  plaintiffs.     A  rule  was  afterwards  obtained, 

calling  on  the  plaintiffs  to  shew  cause  why  the  verdict  should  not 

be  set  aside  and  a  nonsuit  entered,  or  a  new  trial  had,  on  the 

ground  that  the  evidence  had  been  improperly  received. 

F.  Pollock  and  Knoivles  shewed  cause  in  Hilary  Term : 

The  evidence  was  rightly  admitted.  It  is  true  that  the 
construction  to  be  put  upon  a  contract  is  matter  for  the  Court, 
but  the  meaning  and  effect  of  a  particular  mercantile  term  in  it 
must  be  ascertained  from  witnesses  conversant  with  the  subject. 
[  *108  ]  It  was  so  held  in  Lilly  v.  *Ewer  (i),  where  the  question  turned  upon 
the  effect  of  the  words,  '*  sailing  with  convoy ; "  Chaurand  v. 
Anger8tein{2)y  where  the  words  were  **to  sail  in  the  month  of 
October  ;  "  Anderson  v.  Pitcher  (s),  as  to  a  warranty  to  sail  with 
convoy ;  Birch  v.  Depeyster  (4) ,  as  to  the  "  privilege  '*  of  the  master 
of  an  East  Indiaman  ;  and  Taylor  v.  Briggs{5),  where  the  term 
was  "cotton  in  bales."  Supposing  the  words  "more  or  less" 
here,  which  are  mere  surplusage,  to  have  been  omitted,  the  jury 
would  then  have  had  to  ascertain,  on  a  contract  for  "  about "  300 
quarters  of  grain,  what  was  a  reasonable  limit  according  to  the 
nature  of  such  transactions.  If,  however,  the  question  be  one  of 
law,  still  the  plaintiffs  must  recover  ;  for  the  Court  will  not  hold, 
that  on  a  contract  for  a  given  quantity  of  grain,  more  or  less,  the 
purchaser  may  be  called  upon  to  take  an  indefinite  quantity. 

J.  Williams  and  Archbold,  contra  : 

The  authorities  cited  only  shew  that  explanatory  evidence  is 
admissible  where  there  is  a  clearly  established  mercantile  usage 
with  respect  to  the  application  of  certain  terms.  That  may  be 
either  where  the  terms  themselves  are  peculiar,  or  where  some 
particular  sense  is  attached  to  them  beyond  that  which  they  bear 
in  common  discourse,  as  in  the  case  of  "  sailing  with  convoy,"  or 
"  cotton  in  bales."  But,  unless  that  distinctly  appear,  the  Court 
will  not  allow  the  terms  of  a  written  contract  to  be  added  to  or 

(1)  Doug.  72.  (4)  4  Camp.  385. 

(2)  1  Peake,  61.  (5)  2  Car.  &  P.  525. 

(3)  5  E.  E.  565  (2  Bos.  &  P.  164). 
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taken  from   by  parol    evidence:    Yates  v.  Pyni{i).     Here  no        Cboss 
particular  usage  is  shewn  with  respect  to  the  words  ***  more       eglin. 
or  less,"  or  "  about ; "  and  the  Court  is  as  well  able  to  judge       [  •lOQ  ] 
of  their  effect  as  the  jury.     Taking  the  agreement,  then,  in  the 
ordinary  acceptation  of  the  words  used,  it  amounts  to  a  contract 
for  the  contents  of  the  ship  Anna  Elizabeth,  and  the  expression 
"  more  or  less  '*  refers  to  the  uncertain  extent  of  the  shipment. 
The  quantity  is  not  indefinite ;  for,  at  all  events,  the  capacity  of 
the  ship  furnishes  a  limit. 

Lord  Tenterden,  Ch.  J. : 

I  think  it  is  immaterial  whether  this  evidence  was  properly 
received  or  not.  If  it  was  correctly  received,  the  verdict  is  right; 
if  not,  it  is  for  the  Court  to  put  their  construction  on  the  con- 
tract ;  and  my  opinion  is,  that  the  excess  of  quantity  in  this  case 
was  greater  than  the  terms  of  the  agreement  warranted.  It  is 
said  that  the  effect  of  the  words  "more  or  less"  was  limited  by 
the  capacity  of  the  vessel  mentioned ;  and  if  any  expression  had 
been  used,  importing  that  the  plaintiffs  were  to  receive  all  that 
could  come  by  that  vessel,  or  the  whole  cargo  of  that  vessel,  the 
suggestion  might  have  had  great  weight.  But  this  is  left  quite 
uncertain  :  the  parties  may  have  meant  all  that  could  come  by 
the  Anna  Elizabeth,  or  all  that  the  correspondent  of  Eglin  and 
Saunderson  could  send  by  that  ship,  some  part  of  it  being  filled 
with  the  goods  of  other  persons ;  or  they  may  have  meant  the 
remainder  of  the  cargo  after  part  had  been  sold.  The  terms  are 
so  uncertain,  that  I  can  see  no  other  limit  to  the  excess  of  quantity 
than  such  as  we  may  put  upon  it  by  our  construction ;  and  we 
think  that  limit  is  to  be  placed  at  less  than  forty-five  quarters. 

LiTTLEDALE,  J.  :  [  HO  ] 

There  is  nothing  to  shew  that  a  contract  for  the  whole  cargo 
was  intended.  The  parties  might  easily  have  fixed  the  precise 
amount  to  be  purchased ;  but  the  meaning  probably  was,  that  if 
the  quantity  came  to  any  thing  near  that  which  had  been  named, 
and  there  was  a  little  excess,  the  plaintiffs  would  not  incon- 
venience the  defendants  by  leaving  it  upon  their  hands.  In 
construing  a  conveyance  or  devise  of  land,  if  any  ambiguity 
(1)  16  R.  B.  653  (6  Taunt.  446 ;  Holt,  N.  P.  95). 
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Cbobs  arises  as  to  the  thing  which  is  to  pass,  it  is  usual  to  take  as  a 
EoLiN.  guide  the  first  description  of  the  subject-matter.  The  first 
description  here,  of  the  thing  to  be  purchased,  is  800  quarters 
of  rye :  if  it  had  been  meant  that  the  whole  quantity  on  board 
the  ship  was  to  be  taken,  probably  something  to  that  effect  would 
have  been  found  in  this  part  of  the  contract.  With  respect  to 
the  evidence,  I  think  there  is  considerable  doubt  whether  it  was 
admissible :  it  is  true  such  evidence  is  often  received  to  explain 
mercantile  terms ;  but  "  about  '*  and  '*  more  or  less,"  seem  to  be 
words  of  general  import,  and  I  should  have  much  difficulty  in 
saying  that  evidence  ought  to  be  received  to  ascertain  their 
meaning.  But  if  the  Court  is  to  say  whether  the  excess  in  this 
case  went  beyond  the  real  meaning  of  the  contract,  I  am  of 
opinion  that  it  did.  When  land  is  described  in  conveyances,  it 
is  often  mentioned  as  containing  so  many  acres  and  roods,  ''  be 
the  same  more  or  less ; "  but  it  is  always  understood  in  those 
cases  that  the  excess  bears  a  very  small  proportion  to  the  amount 
named,  a  much  smaller  proportion  than  that  of  forty-five  quarters 
to  800.  I  therefore  think  the  plaintiffs  were  not  bound  by  their 
contract  to  accept  the  additional  quantity,  and  were  entitled  to 
recover  back  the  money  they  had  paid. 

[  HI  ]       Parke,  J. : 

I  have  had  some  doubts  on  this  case ;  but  I  think  the  defen- 
dants have  made  out  no  right  to  insist  on  the  plaintiffs  taking 
the  whole  of  this  quantity  of  grain.  The  contract  is  to  take  the 
cargo,  or  a  part  of  the  cargo,  shipped  on  board  a  particular 
vessel  coming  from  Hamburgh.  As  the  precise  quantity  is  not 
mentioned  in  the  agreement,  the  parties  must  have  contemplated 
some  other  criterion  of  the  amount  that  was  to  be  purchased. 
If  this  criterion  could  be  ascertained,  the  words  "  more  or  less," 
and  "about,"  would  merely  leave  the  question  between  the 
parties  where  it  was  ;  and  unless  there  had  been  any  fraudulent 
misrepresentation,  the  one  would  be  bound  to  deliver,  and  the 
other  to  receive,  the  quantity  shewn  to  have  been  actually  in 
contemplation.  I  cannot  help  thinking  that  the  whole  amount 
of  the  cargo  must  have  been  the  criterion  intended;  for  the 
parties  would  otherwise  have  described  the  quantity  more  precisely. 
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But  they  may  have  meant  the  whole  that  the  defendants  were  Obobb 
authorized  to  sell,  or  had  of  their  own,  or  that  had  not  been  sold  eglik. 
to  other  persons.  The  quantity  intended  should  have  been 
clearly  expressed  :  here,  by  the  terms  used,  it  is  left  in  obscurity ; 
and  on  that  ground  I  think  the  defendants  cannot  succeed.  The 
plaintiff  has  advanced  his  money  on  the  faith  of  a  contract  for 
the  delivery  of  goods,  and  he  claims  it  back  on  a  failure  in  the 
performance  of  such  contract :  the  defendant  then  is  called  upon 
to  shew  that,  as  far  as  lay  in  him,  it  was  fulfilled ;  and  as  no 
criterion  has  been  given,  further  than  the  words  '*  about  800 
quarters,  more  or  less,"  for  ascertaining  how  much  was  to  be 
delivered  and  received  in  execution  of  the  contract,  the  defen- 
dants must  suffer  the  consequence  of  this  obscurity.  Although, 
therefore,  I  still  doubt  whether  the  meaning  *was  not  that  the  [  *112  ] 
whole  contents  of  the  ship  were  to  be  purchased,  I  think,  under 
the  circumstances,  the  plaintiffs  must  retain  the  verdict. 

Patteson,  J. : 

I  also  have  had   some  doubts  on  the  construction  of  this 

contract ;  but  as  we  cannot  ascertain  what  the  criterion  was  by 

which  the  parties  meant  the  quantity  to  be  settled,  we  can  only 

look  to  the  amount  actually  stated ;  and  as  the  defendants  are 

seeking  to  fix  the  plaintiffs  with  the  purchase  of  a  quantity 

exceeding  that,  it  lies  on  them  to  establish  that  that  larger 

quantity  was  contemplated  in  the  contract.    But  failing  to  do 

this,  through  the  obscurity  of  the  instrument,  they  cannot  enforce 

their  claim ;  and  the  plaintiffs  are  entitled  to  recover  back  what 

they  have  advanced.  ^^  ,    ,.    , 

Rtue  discharged. 


HEX  V.  The  Master  and  Wardens  of  the  MEKCHANT       issi. 
TAILOKS'  COMPANY  (1).  "^—^^ 

(2  Bam.  &  AdoL  115—130 ;  8.  C.  9  L.  J.  K.  B.  146.)  ^  ^^^  ^ 

The  Court  will  not  grant  an  application  by  members  of  a  corporate 
body,  for  a  mandamu$  to  inspect  the  documents  of  the  corporation, 
unless  it  be  shewn  that  inspection  is  necessary  with  reference  to  some 
specific  dispute  or  question  depending,  in  which  the  parties  applying  are 

(1)  Cited  by  Lindley,  L.  J.  in      Co.  (C.  A.  1888)  38  Ch.  D.  92,  105,57 
Mutter  Y.  Eastern  afid  Midlands  By.      L.J.  Ch.  615, 620,59 L.T.  119.— RO. 
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Kex  interested  ;  and  the  inspection  will  then  only  be  granted  to  such  extent 

'0.  as  may  be  necessary  for  the  particular  occasion. 

llE^^NT  Where  members  of  a  corporation,  merely  alleging  grounds  on  which 

Tailors*  *^®y  ^lieved  that  its  affairs  were  improperly  conducted,  and  the  officers 

CoMPAiiY.  unduly  chosen,  and  complaining  of  misgovemment  in  some  particular 

instances  not  affecting  the  parties  themselves,  or  any  matter  then  in 

dispute,  applied  for  a  mandajnus  to  the  Master  and  Wardens  to  allow 

them  to  inspect  and  take  copies  of  all  records,  books,  and  muniments  in 

the  possession  of  the  Master  and  Wardens,  belonging  to  the  Company  or 

relating  to  its  affairs,  the  Court  discharged  the  rule  with  costs. 

A  RULE  was  obtained  in  Michaelmas  Term,  calling  on  the 
Master  and  Wardens  of  the  Company  of  Merchant  Tailors,  in 
the  city  of  London,  and  John  Bamber  De  Mole,  gentleman,  their 
clerk,  to  shew  cause  why  a  mundamus  should  not  issue  com- 
manding them  to  permit  and  suffer  John  Norman,  Charles  Fox 
Smith,  Eobert  Hugh  Franks,  and  two  other  persons  named  in 
the  rule,  or  any  of  them,  assisted  by  William  Henry  Ashurst, 
gentleman,  their  attorney,  and  agents,  from  time  to  time,  at  all 
seasonable  times,  to  inspect  and  take  copies  of  all  records,  books, 
papers,  and  muniments  belonging  to  the  said  Company,  or 
relating  to  the  affairs  thereof,  which  were  in  the  possession, 
power,  or  controul  of  the  said  Master  and  Wardens,  and  clerk,  or 
any  or  either  of  them. 

The  rule  was  obtained  on  the  affidavits  of  the  said  C.  F.  Smith, 
B.  H.  Franks,  and  J.  Norman,  in  which  it  was  stated  that  the 
deponents  had  been  freemen  and  liverymen  of  the  Company, 
respectively,  for  eleven,  ten,  and  twenty-one  years  last  past; 
that  the  Company  was  an  ancient  corporation,  and  possessed  of 
great  revenues,  partly  arising  from  the  contributions  of  freemen 
and  liverymen  of  the  Company,  for  the  promotion  of  religion 
and  education,  the  relief  of  the  poor  members,  and  other  charit- 
[  •lie  ]  able  purposes :  that  the  attention  of  the  *deponents  had  for  a 
considerable  time  been  called  to  the  affairs  of  the  Company  by 
reports,  which  they  believed  to  be  well  founded,  that  the  revenues 
were  misemployed  through  malpractice  on  the  part  of  those 
members  who  had  the  management  of  the  Company's  affairs: 
that  the  fine  for  admitting  freemen  to  the  livery  had  been  twice 
raised  since  1810,  without  any  corresponding  increase  (as  the 
deponents  were  informed  and  believed)  in  the  pensions  and 
charitable  disbursements  of  the  Company ;  that  a  lavish  expense 
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had  taken  place,  (some  instances  of  which  the  deponents  alleged         Rex 
to  be  within  their  own  knowledge)  unsanctioned  by  the  majority         thb 
of  the  members  of  the  Company :  that  a  clerk  of  the  Company    ^^^^^^^'^ 
had  (as  the  deponents  had  heard  and  believed)  within  the  last  few     Company. 
years  misappropriated  funds  of  the  Company  to  a  large  amount, 
but  that  no  accounts  or  information  had  been  laid  before  the 
freemen  and  liverymen  by  which  they  could  learn  the  amount  of 
such  defalcation,  nor  could  they  ascertain,  unless  allowed  to  look 
at  their  charters,  bye-laws,  books,  muniments,  and  documents, 
whether  such  their  common  funds  were  properly  applied   and 
accounted  for  or  not. 

The  affidavits  then  stated  various  applications  made  during 
the  last  three  or  four  months  by  the  deponents,  in  concert  with 
other  freemen  and  liverymen  of  the  Company,  to  the  Master 
and  Wardens,  and  to  the  clerk  of  the  Company,  for  an  inspec- 
tion of  the  charters  and  bye-laws,  which  was  finally  refused,  it 
being  at  the  same  time  stated  on  behalf  of  the  Master  and 
Wardens,  that  if  any  of  the  livery  wished  for  an  interview  with 
the  Master  and  Wardens,  or  with  them  and  the  Court  of 
Assistants,  to  communicate  to  them  any  thing  respecting  the 
Company  *or  its  affairs,  a  request  to  that  effect  would  be  [  •117  ] 
complied  with. 

It  was  further  alleged  in  these  affidavits,  that  the  election  of 
Master  and  Wardens  was  not  made  by  the  Company  at  large, 
but  by  the  Master,  Wardens,  and  Court  of  Assistants,  which 
last  mentioned  Court  was  composed  of  liverymen,  elected  as 
vacancies  occurred,  by  the  Master,  Wardens,  and  Court  of 
Assistants  themselves  ;  whereas  the  election  of  Master  and 
Wardens,  by  a  charter  of  Eichard  II.,  belonged  to  the  whole 
Company,  and  not  to  any  select  body.  That  the  Court  of 
Assistants,  with  the  Master  and  Wardens,  (amounting  in  all  to 
only  thirty-nine  persons)  exclusively  managed  the  affairs  of  the 
Company,  and  were  alone  permitted  to  see  the  accounts,  records, 
or  ordinances  of  the  Company ;  and  that  the  members  of  the 
said  Court  of  Assistants,  were,  as  the  deponents  believed,  chosen 
by  favour. 

It  was  also  stated,  that  on  the  admission  of  the  deponents  to 
be  freemen,  they  were  sworn  to  observe  certain  regulations  of 
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Bex        the  Company,  and  that  part  of  the  oath  was  as  follows :   "  And 

Thb        &U  other  good  rules  and  ordinances  made  and  to  be  made,  not 

^^LOB?'    repealed  nor  reversed,  you  shall  obey,  keep,  and  maintain,  to 

CoMPAHT.     your  power,  as  near  as  God  will  give  you  grace."    And  on  their 

admission  to  be  liverymen,  a  part  of  the  oath  administered  was 

in  these  words,  "  You  shall  keep  to  your  brother  all  the  lawful 

ordinances  and  acts  now  ready  made  within  your  said  fraternity 

as  far  as  shall  concern  or  belong  to  your  charge.*' 

The  deponents  alleged  that  they  had  no  other  wish  in  desiring 
the  inspection  of  the  said  charters,  bye-laws,  and  other  documents, 
[  *118  ]  than  to  see,  on  behalf  of  a  body  *of  the  members,  by  whom  they 
were  authorized,  how  their  joint  funds  were  disbursed,  and  that 
the  legal  rights  and  privileges  of  the  members  of  the  Company 
were  enjoyed  by  them  agreeably  to  their  charters. 

The  affidavits  in  answer  were  sworn  by  the  clerk,  the  Master, 
and  several  of  the  Wardens,  and  the  accountant  of  the  Master 
and  Wardens.  They  stated  that  the  Company  was  a  corporation 
as  well  by  prescription  as  by  charters  of  several  Kings  ;  and  they 
referred  in  particular  to  a  charter  granted  by  Henry  VU.,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal 
in  Parliament,  to  the  then  Master  and  Wardens  of  the  fraternity 
of  Tailors  and  Armourers  of  Linen  Armoury  of  St.  John  the 
Baptist,  in  the  city  of  London,  and  their  successors,  which  is 
now  the  governing  charter  of  the  Company.  By  this  charter 
the  King  incorporated,  confirmed,  and  translated  the  said  Master 
and  Wardens,  and  their  successors,  by  the  name  of  the  Master 
and  Wardens  of  the  Merchant  Tailors  of  the  Fraternity  of 
St.  John  the  Baptist,  in  the  city  of  London,  and  empowered 
them  and  their  successors  from  time  to  time  to  increase,  and 
admit  members  into,  the  said  fraternity.  And  the  lands,  tene- 
ments, and  property  of  every  description,  and  all  Uberties, 
franchises/  privileges,  and  grants  which  the  said  Master  and 
Wardens,  or  their  successors,  or  the  men  of  the  said  mysteries, 
had  before  held  were  thereby  granted  to  the  said  corporation  of 
the  Master  and  Wardens  and  their  successors  by  their  own  name, 
and  they  were  in  and  by  that  name  authorized  to  purchase  and 
alien  lands  and  possessions,  to  sue  and  be  sued,  and  to  make 
statutes  and  ordinances  for  the  good  government  of  the  said 
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mysteries,  and  of  the  men  of  the  said  fraternity,  when  necessity         Rex 

should  require.    By  the  same  charter,  the  *guild  or  fraternity         xhb 

was  in  like  manner  incorporated  anew,  and  by  virtue  of  that 

and  former  charters,  the  members  of  the  said  fraternity  as     CoMPA»r, 

such,  and  by  becoming  freemen  or  liverymen  of  the  same,  are       ^  *^^^  ^ 

entitled  to,  and  enjoy,  many  benefits  and  privileges  in  the  city 

of  London,  and  also  become  liable  in  the  matters  provided  for 

by  the  charter  and  by  legal  bye-laws  from  time  to  time  made,  to 

the  controul  and  government  of  the  corporation  of  Master  and 

Wardens. 

It  was  further  stated,  that  from  the  date  of  the  earliest  docu- 
ments down  to  the  present  time  (a  period  of  more  than  340  years), 
there  has  always  been  a  body  called  Assistants,  elected  from  the 
liverymen  and  freemen,  and  that  the  elections  both  of  Master 
and  Wardens,  and  of  Assistants,  appear  always  to  have  been 
made  and  conducted  as  at  present,  the  freemen  and  liverymen 
not  interfering.  Circumstances  were  also  adduced  to  shew  that 
the  elections  of  Assistants  had  not,  as  alleged  on  the  other  side, 
been  influenced  by  partiality. 

It  was  further  sworn,  that  the  Master  and  Wardens  (but  not 
the  fraternity)  possess  property  to  a  large  amount,  principally 
bequeathed  to  them  by  former  Masters,  Wardens,  and  members 
of  the  Court  of  Assistants,  part  of  which  was  left  to  their  absolute 
disposal,  and  part  for  specific  purposes,  some  of  which  are  wholly 
unconnected  with  the  fraternity :  and  they  also  receive  fines 
from  freemen  taking  up  their  livery,  and  liverymen  elected  to 
the  Court  of  Assistants.  The  affidavits  then  went  into  a  particular 
statement  respecting  the  Company's  revenues  and  their  applica- 
tion, contradicting  in  detail  the  affidavits  on  the  other  side. 
With  respect  to  the  fines  on  freemen  taking  up  their  livery,  they 
stated  that  the  Master,  Warden,  and  Court  of  Assistants  possessed, 
*and  had  frequently  from  the  earliest  periods  exercised,  the  [  'iw  ] 
power  of  varying  the  amount  of  such  fines ;  and  that  taking  up 
the  livery  was  now  an  act  wholly  voluntary,  whereas  freemen 
were  formerly  required  to  do  it  if  of  sufficient  abihty ;  and  they 
explained  the  application  of  the  fines  at  present  imposed,  as  well 
on  this  occasion  as  on  elections  to  the  Court  of  Assistants.  They 
stated,  that,  as  far  as  appeared  from  the  Company's  records,  the 
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Rex         accounts  of  the  Master  and  Wardens  had  always  been  audited  by 

The         a  committee  of  the  Court  of  Assistants,  who  reported  to  the 

^MLORs'^    Master,  Wardens,  and  Court,  and  that  no  interference  of  the 

Company,     freemen  or  liverymen  had  taken  place,  except,  as  it  appeared, 

in  one  instance  before  the  charter  of  Henry  VII. :  that  the  said 

accounts  continued  to  be  strictly  audited,  and  due  reports  made, 

according  to  ancient  custom :   and  that  the  loss  sustained,  as 

alleged  on  the  other  side,  by  the  default  of  one  of  the  Company's 

servants,  had  been  borne  wholly  by  the  corporate  fund  of  the 

Master  and  Wardens. 

It  was  denied  that  any  right  appeared  ever  to  have  been 
claimed  or  exercised  by  the  freemen  or  liverymen  of  examining 
or  taking  copies  of  the  records,  books,  or  muniments  of  the 
Master  and  Wardens,  except  as  after  mentioned,  and  except  as- 
regarded  the  books  of  registration  of  apprentices  and  freemen, 
from  which  it  was  customary  to  grant  extracts  of  specified  names 
and  particulars  to  individuals  applying,  on  payment  of  a  fee. 
Some  liverymen  had,  in  1752,  desired  to  inspect  and  take  copies 
of  the  bye-laws  ;  and  the  Master  and  Wardens,  upon  a  case  laid 
before  Sir  Dudley  Rider,  then  Attorney-General,  were  advised^ 
on  that  occasion,  not  to  grant  the  request ;  but  in  order  to  avoid 
[  ♦121  ]  a  threatened  litigation  *before  the  Court  of  the  Lord  Mayor  and 
Aldermen,  they  did  at  that  time  grant  a  limited  permission,  with 
an  express  reservation  of  their  right  to  withhold  it  in  future. 
And  the  affidavits  stated,  that  it  would  be  most  inconvenient, 
and  productive  of  great  confusion  and  considerable  additional 
expense,  if  the  right  of  inspection  now  claimed  were  allowed  to 
exist  in  a  body  amounting  to  upwards  of  1,100  individuals,  which 
is,  as  nearly  as  can  be  ascertained,  the  present  number  of  the 
freemen,  or  even  in  a  body  of  840,  or  thereabouts,  the  present 
number  of  the  liverymen,  of  the  said  fraternity,  exclusive  of  the 
Master,  Warden,  and  Court  of  Assistants. 

There  were  general  averments  of  care,  diligence,  and  integrity 
on  the  part  of  the  Master  and  Wardens  in  administering  their 
affairs  and  those  of  the  fraternity :  and  the  clerk  of  the  Company 
stated  that  he  was  informed  and  believed  that  the  present 
demand  was  prosecuted  by  a  small  minority  of  the  livery,  and 
that  he   was  also  informed,   and    believed  from  the  conduct 
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pursued,  that  the  application  was  not  made  bond  fide,  but  iij         Rex 
order  to  furnish  the  parties  indirectly  with  materials,  if  possible,         the 

for  disturbing  the  established  constitution  of  the  fraternity,  and  ^^^^jlors'^ 

impugning  the  election  of  the  governing  officers.  Company. 

Sir  James  Scarlett,  Gurney,  Campbell,  Coleridge,  and  Robert 
Scarlett  shewed  cause  in  Hilary  Term : 

This  application  is  quite  of  a  new  kind ;  it  is  in  the  nature 
of  a  bill  of  discovery  to  ascertain  whether  or  not  there  may  be 
grounds  for  a  quo  warranto  against  some  person,  there  being, 
at  the  time,  no  such  proceeding  commenced.  The  distinct 
incorporation  of  the  Master  and  Wardens,  ^stated  in  the  [  '122  ] 
affidavits,  in  answer  to  the  rule,  is  no  extraordinary  institution, 
but  is  found  in  many  guilds.  The  applicants  in  this  case  do 
not  advance  any  specific  objection  or  claim;  they  merely  say 
that  they  believe  certain  parties  are  not  duly  elected  to  the 
offices  they  hold,  and  that  they  should  find  proofs  of  it  if  the 
Court  would  grant  a  mandamus.  The  Court  will  not  allow 
the  writ  to  go  on  mere  surmise,  for  the  purpose  of  shaking 
titles  at  present  unimpeached. 

The  Court  here  called  upon 

F.  Pollock  and  Hill  in  support  of  the  rule : 

There  is  no  authority  against  this  application.  It  cannot  be 
maintained  that  the  Master  and  Wardens  shall  raise  money 
from  the  Company  and  refuse  them  all  information  as  to  their 
aflfairs.  This  Court  surely  has  a  discretionary  power,  under  the 
circumstances  that  have  been  stated,  to  grant  a  mandamus,  in 
order  that  the  body  at  large  may  see  how  the  fines  levied  upon 
it  are  disposed  of.  And  as  to  the  property  in  general,  if  vested 
in  the  Master  and  Wardens,  it  can  only  be  so  in  trust  for  the 
whole  fraternity.  Besides,  in  this  case  the  freemen  and  the 
liverymen  are  sworn  to  keep  all  rules  and  ordinances  made  and 
to  be  made  within  the  fraternity,  and  they  cannot  know  the 
nature  and  effect  of  these  without  an  inspection  of  the  Company's 
records  and  documents.  The  authorities  as  to  the  right  of 
inspecting  documents  of  this  kind  are  collected  in  a  note  on  Rex 
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Bex  v.  The  Fraternity  of  Hostmen  in  Newcastle-upon-Tyne  (i).    In  that 

The  case  the  Court  said,  "  That  every  *member  of  the  corporation 

^^oRtf^  had,  as  such,  a  right  to  look  into  the  books  for  any  matter  that 

Company,  concerned  himself."    In  Rex  v.  Babb  (2)  Lord  Kknyon  says,  "  For 

r  ♦123  "I  ^  w 

^  ^  the  purpose  of  the  argument  it  may  be  admitted,  that  in  certain 
cases  the  members  of  a  corporation  may  be  permitted  to  inspect 
all  papers  relating  to  the  corporation ;  "  though  in  that  case  the 
claim  to  inspect  was  considered  as  limited  by  the  subject-matter. 
And  AsHHiTRST,  J.  there  says,  that  if  a  corporator  has  a  general 
right  of  inspection,. he  may  apply  at  any  time,  add  not  wait  till 
there  is  a  cause  in  the  Court  before  he  makes  that  the  ground  of 
his  application ;  only,  if  he  apply  for  a  general  inspection  of  all 
papers  merely  on  the  ground  of  his  having  an  interest  in  them 
as  a  member  of  the  corporation,  he  must  shape  his  application 
accordingly.  It  may  be  admitted  that  a  member  of  a  corporation 
may  not  be  entitled  to  a  mandamus  for  the  discovery  of  all 
documents  relating  to  its  affairs,  as  in  the  case  of  the  Bank  of 
England  accounts.  Rex  v.  The  Governor^  d-c.  of  the  Bank  of 
England  (8) ;  but  here  the  parties  only  seek  to  know  the  extent  of 
their  own  rights  and  duties  as  full  brothers  of  this  fraternity. 
If  there  are  any  documents  that  relate  to  the  Master  and 
Wardens  exclusively  as  such,  they  can  be  kept  back :  it  is  not 
sworn  that  there  are  none  which  concern  the  Company  in 
general.  In  the  cases  where  copyholders  have  applied  for  a 
mandamus  to  inspect  and  take  copies  of  the  Court-rolls,  this 
Court  has  granted  the  application  without  waiting  for  a  suit  to 
be  commenced :  Rex  v.  Lucas  {4),  Rex  v.  Toiver{5). 

[  124  ]        Lord  Tbntbrdbn,  Ch.  J. : 

Since  I  have  had  the  honour  of  a  seat  on  this  bench,  I  have 
always  thought  that  the  power  and  authority  of  the  Court  were 
limited  by  the  practice  of  our  predecessors,  and  I  have  been 
anxious  not  to  assume  or  be  a  party  to  assuming  any  authority 
for  the  exercise  of  which  I  could  find  no  precedent.  For  this 
reason,  when  my  attention  was  called  to  the  terms  of  the  present 

(1)  2  Stra.  1223.  (4)  10  E.  R.  283  (10  East,  235). 

(2)  3  T.  R.  579.  (5)  16  R.  R.  428  (4  M.  &  S.  162). 

(3)  2  B.  &  Aid.  620. 
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rule,  which  demands  an  inspection,  and  liberty  to  take  copies,         Rex 
of  all  records,  books,  papers,  and  muniments  belonging  to  this         the 
Company,  or  relating  to  its  affairs,  I  asked  early  in  the  dis-    ^^^ts'^ 
cussion,  if  there  were  any  precedent  for  granting  a  mandamvs     CoMPAinr. 
under  such  circumstances,  my  general  recollection  being  that 
there  was  not,  but  that  in  all  the  cases  where  a  mandamus  had 
been  granted,  the  application  had  been  limited  by  some  legiti- 
mate and  particular  object,  in  which  the  party  had  an  interest. 
The  cases  which  have  been  cited  are  no  authority  for  this 
application:  reliance  has  indeed  been  placed  on  some  expres- 
sions of  a  general  nature  occurring  in  them ;  but  general  words, 
whether  uttered  by  a  Judge  in  Court,  or  spoken  elsewhere,  or 
published  in  a  treatise,  must,  on  sound  principles  of  logic  and 
criticism,  be  limited   to  the  subject-matter  on  which  they  are 
employed :  the  attempt  to  carry  them  further  only  leads  to  error. 
In  Rex  V.  The  Hoatmen  of  Neiccaatle  (i)  a  question  was  depend- 
ing as  to  the  right  of  a  party  to  be  admitted  into  the  Company, 
and  it  was  material  to  ascertain  whether  the  Master  whom  that 
party  had  served,  had  been  admitted  to  his  freedom  in  the 
corporation  at  large;    a  rule  was  prayed  for  generally  on  his 
behalf,  to  *inspect  the  corporation  books,  and  the  Court  said      t  *^^^  ^ 
that  every  member  of  the  corporation  had,  as  such,  a  right  to 
look  into  the  books  for  any  matter  that  concerned  himself, 
though  in  a  dispute  with  others ;  but  they  limited  the  rule  to 
the  book  wherein  admissions  of  freemen  were  entered.    And  so 
I  believe  in  all  the  subsequent  cases  of  the  same  kind,  it  will 
be  found  that  the  Tnandamus  has  been  limited  to  the  inspection 
of  particular  documents  which  related  to  a  subject  then  in  dis- 
cussion, and  in  which  the  party  applying  had  an  interest.     In 
Rex  V.  Tower  {2)  f  which  was  the  case  of  a  copyholder,  there  was 
indeed  no  suit  depending,  but  what  were  the  facts  ?    A  distinct 
controversy  had  arisen  between  Lord  St.  Vincent,  as  tenant  of  a 
manor,  and  the  defendant,  as  lord,  on  a  particular  subject,  the 
cutting  of  underwood.     On  the  Earl's  application  under  these 
circumstances,  the  Court  granted  a  mandamus  to  inspect  the 
Court-rolls,  so  far  only  as  related  to  that  subject.    Lord  Ellen- 
borough  there  said,  ''  The  copyhold  tenant  claims  a  right  to  the 
(1)  2  Stra.  1223.  (2)  16  R.  R.  428  (4  M.  &  S.  162). 
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Rex  underwood,  against  which  the  lord  sets  up  a  counter-right,  and 
The  the  lord  has  the  custody  of  the  muniments  which  contain  the 
^^LOBs'^  evidence  of  the  manorial  rights.  And  shall  he,  who  is  a  trustee 
Company,  and  guardian  of  the  evidence  of  the  tenants'  rights,  lock  it  up 
from  them,  and  in  a  matter  too  where  his  own  interest  is  in 
question  ?  I  do  not  see  upon  what  principle  of  justice  that  is  to 
be  done."  There  are  many  instances  of  applications  by  copy- 
holders, some,  I  believe,  in  which  no  suit  has  been  depending, 
where  questions  have  arisen  as  to  the  course  of  descent,  or  to 
[  *126  ]  customs  within  the  *manor,  in  which  the  party  has  shewn  him- 
self to  have  a  particular  interest,  and  the  Court  has  granted  a 
mandamus  to  inspect  the  Court-rolls,  so  far  as  related  to  the 
matter  immediately  in  question;  but  I  do  not  know  that  any 
case  can  be  mentioned  which  goes  further.  In  Rex  v.  Allgood  (i), 
a  freehold  tenant  of  a  manor  applied  for  a  viandamm  to  enable 
him  to  inspect  the  Court-rolls  and  take  copies  of  them,  merely 
stating  in  his  affidavit  that  he  was  such  freehold  tenant,  that  he 
had  occasion  to  inspect  the  Court-rolls,  and  that  the  inspection 
had  been  denied  him.  But  the  Court  there  were  of  opinion  that 
unless  there  were  some  cause  depending,  the  tenant  had  no 
right  to  call  for  the  inspection,  and  they  observed  that  in  each 
of  the  cases  cited  in  support  of  the  rule  (2),  there  was  some  cause 
or  proceeding  instituted.  The  party  there  did  not  shew  any 
particular  occasion  with  reference  to  which  the  inspection  should 
be  granted,  and  the  Court  refused  to  interfere.  There  appears, 
therefore,  to  be  no  instance  in  which  a  rule  has  been  granted 
like  that  now  applied  for. 

The  object  of  the  present  application  is  an  inspection  of  all 
documents.  It  is  contended  that  that  liberty  may  be  claimed 
at  any  rate  as  to  some;  those  particularly  which  regard  the 
funds  of  the  Company.  And  it  is  said,  admitting  that  those 
funds  are  vested  in  the  Master  and  Wardens,  they  can  only  be 
vested  in  them  as  trustees  for  the  fraternity.  Be  it  so ;  this  is 
not  a  Court  in  which  a  cestui  que  trust  can  call  upon  his  trustee 
for  an  account,  or  an  inspection  of  deeds.  Again,  it  is  said  that 
[  •127  ]       the  fines  now  exacted  on  the  admission  of  liverymen  *form  a 

(1)  4  R.  R.  574  (7  T.  R.  746).  T.   R.   141),  and  other  cases  there 

(2)  Rex  V.  Shelley,  1  R.  R.  673  (3      referred  to. 


VOL.  XXXVI.]     1831.     K.  B.     2  B.  &  AD.  127—128.  513 

ground  for  this  application.  As  far  as  I  have  means  of  judging,  Rex 
the  persons  who  pray  for  this  rule  must  all  have  paid  those  fines  the 
already.  If  they  are  exorbitant,  and  a  party  applying  to  take  ^^^o^^ 
up  his  livery  is  refused  admission  unless  he  will  pay  such  Company. 
exorbitant  demand,  there  a  particular  grievance  arises,  and  the 
party  may  apply  to  this  Court ;  in  such  a  case  there  would  be 
good  ground  at  least  for  a  rule  to  shew  cause ;  I  do  not  say  what 
would  be  the  result  of  the  application,  but  it  would  be  in  the 
ordinary  course.  Then  it  is  said  the  terms  of  the  oaths  taken 
by  freemen  and  liverymen  of  this  Company  form  a  reason  for 
granting  an  inspection  of  the  ordinances  to  which  the  oaths 
refer.  I  do  not  say  that,  if  a  distinct  application  were  made  to 
the  Company  for  an  inspection  of  those  ordinances,  and  were 
refused,  this  Court  would  deny  a  mandamus;  that  case  is  not 
now  before  us ;  but  the  opinion  of  the  Court  on  the  matter  at 
present  in  question  would  be  no  reason  for  refusing  such  a  rule. 
The  ground  of  our  present  decision  is,  that  there  is  no  instance 
of  such  an  application  as  this  having  been  granted.  Nor  can 
I  see  any  good  reason  for  allowing  particular  members  of  a  body 
corporate  to  inspect  every  document  belonging  to  such  body.  I 
am  sure  it  would  lead  to  great  inconvenience  and  much  expensive 
litigation.    The  rule  must,  therefore,  be  discharged. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  The  Master  and  Wardens,  who 
have  the  care  of  the  documents  in  question,  are  bound  to  pro- 
duce them  if  a  proper  occasion  is  made  out,  in  a  matter  affecting 
the  members  of  the  corporation.  But  I  think  the  members  have 
no  right  on  speculative  grounds  to  call  *for  an  examination  of .  [  •128  ] 
the  books  and  muniments,  in  order  to  see  if  by  possibility  the 
Company's  affairs  may  be  better  administered  than  they  think 
they  are  at  present.  If  they  have  any  complaint  to  make,  some 
suit  should  be  instituted,  some  definite  matter  charged;  and 
then  the  question  will  arise  whether  or  not  the  Court  will  grant 
a  mandamus.  The  language  of  the  Court  in  Rex  v.  The  Hostmen 
of  Newcastle (i)y  "that  every  member  of  the  corporation  had, 
as  such,  a  right  to  look  into  the  books  for  any  matter  that 

(1)  2  Stra.  1223. 
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Rex  concerned  himself,"  must  be  taken  with  reference  to  the  case  then 
The  before  the  Court.  A  proceeding  was  there  instituted  in  which 
^"Slor?^  the  party  applying  was  concerned ;  a  necessity  for  the  inspection 
Company,  ^as  pointed  out ;  and  the  Court  confined  the  rule  to  the  particular 
book  to  which  the  necessity  applied.  It  has  indeed  been  held 
that  the  lord  of  a  manor  was  bound  to  produce  the  Court-rolls 
even  where  there  was  no  legal  proceeding  instituted;  but  the 
reason  of  this  is,  that  the  lord  has  the  custody,  as  a  trustee,  of 
the  title-deeds  and  documents  which  shew  the  rights  of  each 
particular  tenant,  instead  of  their  being  allowed  the  custody  of 
their  own  muniments ;  every  one,  therefore,  has  a  claim,  on  any 
dispute  with  the  lord,  or  question  otherwise  arising  with  regard 
to  his  own  estate,  to  resort  to  the  Court-rolls  for  the  purpose  of 
seeing  how  the  admissions  have  gone  on  former  occasions  on  the 
particular  estate,  what  are  the  customs  of  the  manor  affecting  it, 
and  whether  he  enjoys  the  privileges  properly  belonging  to  it : 
it  is  convenient  that  the  evidences  of  titles  and  customs  should 
be  kept  in  one  place,  but  it  would  be  unreasonable  if  the  tenants 
[  *^^^  ]  had  not  recourse  to  them.  *But  even  in  the  case  of  Court-rolls, 
the  tenant  has  not  a  right  to  inspect  all  the  titles ;  it  would  be 
extremely  inconvenient  if  he  could  do  so ;  and  it  would  also  be 
very  inconvenient  in  a  corporation  if  every  member  could  inspect 
all  the  books  without  a  definite  view  to  any  right  or  object  of 
his  own.  If  the  Master  and  Wardens  here  have  been  improperly 
elected,  the  parties  moving  for  this  rule  may  apply  for  a  quo 
warranto,  but  I  think  they  have  no  right  to  call  for  an  inspection 
of  the  books  merely  to  see  whether  they  can  then  find  any 
ground  for  further  proceedings. 

Taunton,  J. : 

I  also  think  this  rule  must  be  discharged.  It  appears  to  me 
that  if  the  members  of  every  corporation  had  a  right  on  mere 
speculative  grounds  to  call  upon  the  governing  part  of  the  body 
for  an  inspection  of  all  the  records,  books,  and  muniments 
belonging  to  it,  the  consequences  would  be  endless  confusion  and 
inconvenience.  It  is  admitted  that  no  case  can  be  found  in 
which  an  application  like  this  has  been  successfully  made ;  and 
in  the  absence  of  authorities,  I  think  this  Court  ought  not  to 
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establish  sach  a  precedent.     There  is  no  express  rule  that  to         Rex 
warrant  an  application  to  inspect  corporation  documents  there         the 
must  actually  have  been  a  suit  instituted;  but  it  is  necessary    ^xa^i^om'^ 
that  there  should  be  some  particular  matter  in  dispute,  between     Company. 
members,  or  between  the  corporation  and  individuals  in  it; 
there  must  be  some  controversy,  some  specific  purpose  in  respect 
of  which  the  examination  becomes  necessary.    If  in  making 
this  application,  any  such  purpose  could  have  been  pointed  out, 
the  parties  also  shewing  that  they  had  an  interest  in  the  matter 
in  question,   the    rule  might    have   been    granted.     And  the 
•present  decision  will  not  prevent  our  granting  a  remedy  in       [  *i30  ] 
future,  if  any  particular  grievance  should  be  stated,  and  the 
parties  interested,  after  applying  without  success  to  the  corpora- 
tion for  a  view  of  documents  tending  to  throw  light  on  the 
subject  in  dispute,  should  come  to  this  Court  for  a  mandamus. 
The  application  might  then  be  granted  consistently  with  the 
usage  of  the  Court :  in  the  present  instance  it  cannot. 

Pattbson,  J. : 

I  am  also  of  opinion  that  the  rule  must  be  discharged,  and  I 
come  to  that  conclusion  from  the  generality  of  its  terms.  I  am 
far  from  saying  that  there  may  not  be  particular  instances  in 
which  a  corporator  may  apply  for  a  m^indamus  to  inspect  docu- 
ments, or  some  of  them,  of  the  kind  here  mentioned,  if  he  can 
shew  a  specific  ground  of  application,  and  that  the  granting  of 
it  is  necessary  to  prevent  his  suffering  injury,  or  to  enable  him 
to  perform  his  duties.  But  he  must  state  a  definite  object ;  and 
here  that  is  not  done.  It  is  admitted  that  the  Master  and 
Wardens  Are  the  governing  part  of  this  Company :  if  they  are 
trustees  for  the  rest  of  the  members,  and  have  abused  that  trust, 
this  Court  is  not  the  jurisdiction  to  which  abuses  of  such  a  kind 
are  to  be  referred.  It  seems  to  me  that  the  application  is  a  great 
deal  too  large  in  its  terms,  and  must  therefore  be  dismissed. 

Lord  Tbnterden,  Ch.  J. : 

The  rule  must  be  discharged  with  costs,  because  where  parties 

make  an  entirely  novel   application,  in  which   they  fail,  they 

ought  to  pay  the  expense  of  it. 

Rvle  discliarged  with  costs. 

38—2 
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'83'.  HEX  V.  The  JUSTICES   of  SALOP. 

Apru  16. 

(2  Bam.  &  Adol.  145—149;  S.  C.  9  L.  J.  M.  C.  111.) 


[145] 


Guardians  and  directors  of  the  poor  were  incorporated  by  statute,  and 
were  thereby  ordered  to  hold  certain  Courts  and  meetings,  at  which  any 
ratepayer  might  object  to  their  proceedings  or  accounts,  and  such  objec- 
tion should  be  taken  into  consideration ;  and  if  the  matter  could  not  at 
that  time  be  settled  to  the  satisfaction  of  the  complaining  party,  it  should 
be  adjourned  to  the  next  Court,  to  be  there  finally  heard  and  determined. 

A  subsequent  clause  provided,  that  any  person  aggrieved  by  any  thing 
done  in  pursuance  of  the  Act,  and  for  which  no  particular  method  of  relief 
was  already  appointed,  might  appeal  to  the  Quarter  Sessions  to  be  holden 
within  four  calendar  months  next  after  the  cause  of  complaint  should 
have  arisen. 

A  ratepayer  appealed  to  the  Sessions  against  an  order  of  the  directors 
for  the  payment  of  sums  due  on  annuities,  and  as  interest  on  loans.  The 
order  had  been  made  less  than  four  months  back,  but  the  debts  had  not 
been  incurred,  nor  the  annuities  granted  within  four  months :  Held,  that 
the  appellant  was  not  confined  to  the  remedy  pointed  out  by  the  first- 
mentioned  clause  of  the  Act,  and  that  the  cause  of  complaint  had  arisen 
within  four  months. 

By  statute  32  Geo.  III.  c.  85  (local),  certain  persons  are  incor- 
porated under  the  name  of  the  guardians  of  the  poor  of  that  part 
of  the  parish  of  Whitchurch  which  lies  within  the  county  of 
Salop,  and  twelve  of  them  are  to  be  directors  of  the  poor.  It  is 
further  enacted  (sections  50,  51),  that  the  directors  shall  enter 
the  contracts  and  other  proceedings,  and  the  receipts,  payments, 
debts,  and  credits  of  the  corporation  of  guardians  in  a  book, 
which,  on  reasonable  request  and  notice  from  any  person  paying 
rates,  shall  be  produced  for  his  inspection  at  any  of  the  Courts, 
assemblies,  or  meetings  of  the  said  corporation  holden  pursuant 
to  the  Act;  that  such  ratepayer  may  then  and  there  "protest, 
and  declare  his  objection  to  or  observations  upon "  any  of  the 
charges,  rates,  matters,  or  proceedings  contained  in  the  book, 
and  the  same  "  shall  then  be  heard  and  taken  into  consideration 
by  such  Court ;  "  and  if  the  matter  of  objection  cannot  then  be 
settled  to  the  satisfaction  of  the  objecting  party,  it  shall  be 
adjourned  to  the  next  Court  or  meeting  of  the  corporation,  to 
be  then  finally  heard  and  determined.  It  is  afterwards  provided 
(sect.  56),  that  if  any  person  shall  think  himself  aggrieved  by 
any  thing  done  in  pursuance  of  the  Act,  "  and  for  which  no 
particular  method  of  relief  hath  been  already  appointed,"  such 
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person  may  ''^appeal  to  the  justices  of  the  peace  at  any  General         Rex 
Quarter  Sessions  to  be  holden  for  the  county  "within  four         thk 
calendar  months  next  after  the  cause  of  complaint  shall  have   ^^g"^  ^^ 
arisen,"  and  the  determination  of  the  Sessions  shall  be  final,       [  *i46  ] 
binding,  and  conclusive  to  all  intents  and  purposes. 

At  the  General  Quarter  Sessions  for  Shropshire  in  October, 
1830,  John  Holland,  a  rated  inhabitant  of  the  district  mentioned 
in  the  Act,  appealed  against  certain  orders  which  had  been  made 
for  payment  of  money,  and  certain  payments  which  had  been 
made  and  allowed,  within  the  preceding  four  months,  by  authority 
of  the  directors.  The  objection  alleged  was,  that  the  orders,  pay- 
ments, and  allowances  were  in  respect  of  annuities  which  ought 
not  to  have  been  granted,  and  of  interest  on  parish  securities 
for  debts  which  had  been  improperly  contracted.  The  justices, 
after  hearing  counsel  on  each  side,  refused  to  go  into  the 
appeal,  on  the  grounds,  first,  that  the  statute  had  provided 
a  method  of  relief  in  this  case,  by  application  to  the  guardians 
and  directors  at  one  of  their  meetings;  and,  secondly,  that 
the  annuities  had  been  granted,  and  the  debts  on  which 
the  interest  was  paid  had  been  contracted,  more  than  four 
months  before  the  Sessions.  A  rule  was  afterwards  obtained, 
calling  on  the  justices  to  show  cause  why  a  mandamxis  should 
not  issue,  commanding  them  to  enter  continuances  and  hear 
the  appeal. 

F.  Pollock  and  E.  V.  Williams  now  shewed  cause  : 
The  Sessions  decided  rightly.  The  appeal  is  only  given  where 
no  other  mode  of  relief  has  been  provided  by  the  Act.  For  this 
grievance,  if  it  be  such,  a  remedy  is  provided  by  sect.  51,  and 
it  is  expressly  said  there,  that  a  matter  adjourned  to  a  second 
meeting  of  the  corporation  ^pursuant  to  that  clause,  shall  be  then  [  •147  ] 
finally  heard  and  determined.  The  cause  of  complaint  did  not 
arise  within  four  months,  for  the  true  grievance  was  the  original 
borrowing  of  the  money,  not  the  payment  of  each  quarter's 
interest  or  annuity:  otherwise  a  borrowing  of  money,  even  at 
the  distance  of  twenty  years  back,  might  be  called  in  question 
by  any  person  coming  into  the  parish  and  charged  with  rates, 
80  long  as  interest  continued  to  be  paid  for  the  loan.     Li 
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Rbx  Short  V.  McCarthy  (i) ,  which  was  an  action  of  assumpsit  against  an 
The  attorney  for  neglecting  to  make  proper  enquiries  at  the  Bcuik  of 
'^^Ial'^.^^  England  respecting  certain  stock,  when  he  was  employed  by  the 
plaintiff  so  to  do ;  it  was  held,  that  the  cause  of  action  accrued 
at  the  time  of  the  breach  of  duty,  and  not  when  the  injury 
became  known  to  the  plaintiff.  The  same  point  was  decided 
in  Brown  v.  Howard  {2),  where  the  defendant  was  employed  to 
purchase  an  annuity  for  the  plaintiff,  and  took  a  void  security. 
So,  in  Howell  v.  Young  (z),  which  was  a  similar  case,  the  Court 
held,  that  the  misconduct,  and  not  the  consequential  damage, 
was  the  substantial  cause  of  action,  and  that  the  Statute  of 
Limitations  must  take  effect  accordingly. 

Campbell  and  Wliately,  contra  : 

The  statute  does  not  take  away  the  appeal  to  the  Sessions  in 
this  case,  but  only  gives  the  additional  privilege  of  going  before 
the  Court  of  guardians.  The  party  is  not  obliged  to  do  so.  And 
the  words,  "  to  be  then  finally  heard  and  determined,"  merely 
signify  that  the  matter  shall  not  be  adjourned  to  another  Court. 
As  to  the  limitation  of  time,  a  parishioner  burdened  by  the  pay- 
[  *148  ]  ment  of  annuities,  *or  of  interest  on  a  loan,  has  a  right  at  any 
time  to  ascertain  whether  such  annuities  were  legal,  or  such  loan 
valid.  If  the  guardians  kept  a  loan  or  grant  of  annuity  private 
for  four  months,  calling  for  no  payment  till  that  time  had 
expired,  could  it  be  said  that  the  ratepayer  was  excluded  from 
his  remedy  ?  The  cases  cited  do  not  apply ;  there  the  wrong  was 
single,  though  it  was  committed  at  one  time  and  the  consequence 
felt  at  another.  Here  a  substantive  grievance  arises  to  the  rated 
parishioner  from  each  of  the  periodical  payments,  by  which  he  is 
burdened. 

Lord  Tenterden,  Ch.  J. : 

I  think  the  Sessions  ought  to  have  heard  the  appeal.  As  to 
the  first  objection ;  the  appeal  to  the  Sessions  is  given  in  cases 
for  which  no  particular  method  of  relief  has  been  already 
appointed  by  the  Act.    But  the  fifty-first  section  merely  pro- 

(1)  22  B.  R.  503  (3  B.  &  Aid.  626).    (3)  29  B.  B.  237  (5  B.  &  C.  259). 

(2)  2  Brod.  &  Bing.  73. 
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vides  that  a  party,  having  any  objection  to  the  proceedings  of         Bex 
the  guardians,  may,  at  a  Coart  holden  by  them,  protest  and         the 
make  his  objection  or  observations,  which  shall  be  then  heard  '^^l"^.^* 
and  taken  into  consideration;  and  if  such  Court  cannot  then 
finally  settle  and  determine  the  matter  to  the  satisfaction  of  the 
party  making  the  objection,  the  same  shall  be  adjourned  over  to 
the  next  Court  or  meeting  of  the  corporation,  to  be  then  finally 
heard  and  determined.    But  if  they  then  persist  in  the  pro- 
ceeding objected  to,  it  does  not  appear  to  me  that  this  clause  can 
be  looked  upon  as  giving  any  method  of  relief  against  their  order. 
With  regard  to  the  time  of  appealing ;  the  matter  objected  to  is 
the  order  for  payment,  and  the  payment,  of  interest  and  annuities. 
That  seems  to  me  the  substratum  of  the  complaint;  not  the 
borrowing  money  or  granting  annuities.     An  appeal,  therefore, 
*within  four  months  of  the  order,  is  in  due  time.    What  the      [  •i*^  ] 
Sessions  may  decide  on  such  an  appeal  is  another  question :  we 
have  only  to  determine  whether  or  not  they  should  have  heard 
the  appeal ;  and  I  think  they  should. 

LiTTLEDALB,  J.  : 

I  think  the  ''  cause  of  complaint "  was  the  making  the  order, 
not  the  borrowing,  or  granting  the  annuities.  Whatever  the 
Sessions  might  determine  when  they  came  to  hear  the  appeal,  I 
think  they  ought  to  have  heard  it. 

Parke,  J. : 

I  am  of  opinion  that  the  appeal  was  in  time,  and  that  it  is 
immaterial  when  the  annuities  were  granted  or  debt  incurred. 
The  grievance  is,  the  being  burdened  in  respect  of  the  payments. 
If  this  were  not  so,  a  debt  might  be  contracted  privately  by  the 
directors,  and  if  no  interest  were  called  for  till  the  expiration 
of  four  months,  the  parishioners  would  have  lost  their  right 
of  appeal. 

Patteson,  J.  concurred. 

Ride  absolute. 
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1831.  SPILLER  AND  Another  v.  WESTLAKE. 

April  19. 

(2  Bam.  &  Adol.  155—158 ;  S.  C.  9  L.  J.  K.  B.  224.) 

*-         -I  It  18  no  defence  to  an  action  by  the  payee  against  the  maker  of  a  pro- 

missory note,  that  the  payee  had  agreed  to  conyey  an  estate  to  the  inaker 
in  consideration  of  a  sum  of  money  then  paid  or  secured  to  be  paid  to 
the  maker  (being  the  sum  mentioned  in  the  note),  and  of  a  further 
sum  to  be  paid  at  a  future  day,  and  that  estate  had  never  been 
conveyed. 

This  was  an  action  brought  by  the  plaintiffs,  as  payees,  against 
the  defendant  as  maker,  of  a  promissory  note  for  200L,  bearing 
date  the  5th  of  September,  1829,  payable  on  the  2nd  of  February, 
1880.  Plea,  the  general  issue.  At  the  trial  before  Taunton,  J., 
at  the  last  Assizes  for  the  county  of  Somerset,  the  plaintiff 
having  proved  the  note,  it  was  contended  on  the  part  of  the 
defendant  that  there  was  no  consideration  for  the  note,  inasmuch 
[  •i''>6  ]  as  the  money  for  which  it  was  drawn  was,  by  ♦agreement,  to  be 
paid  in  consideration  of  the  plaintiffs  executing  a  conveyance  of 
a  certain  estate  to  the  defendant,  which  they  had  not  done.  The 
agreement  bore  the  same  date  with  the  note,  and  its  terms,  as 
to  this  matter,  were  to  the  following  effect.  The  plaintiffs  in 
consideration  of  200Z.  to  them  then  paid  or  secured  to  be  paid  by 
the  defendant,  and  of  the  further  sum  of  1,1402.  to  be  paid  to 
them  by  the  defendant  on  the  2nd  of  February  then  next, 
promised  to  surrender  and  convey  to  the  defendant  an  estate  in 
the  agreement  described,  subject  to  two  mortgages  therein  men- 
tioned, in  consideration  whereof  the  defendant  agreed  to  pay  the 
plaintiffs  on  the  making  and  passing  of  such  surrender  and  con- 
veyance the  said  sum  of  1,1402.,  making,  with  the  sum  of  2002. 
that  day  paid  or  secured  to  be  paid  as  aforesaid,  the  full  con- 
sideration money  agreed  to  be  paid  for  the  purchase  of  the  estate. 
The  note  in  question  was  given  to  secure  the  2002.  A  dispute 
having  arisen  between  the  plaintiffs  and  the  mortgagee  as  to  the 
precise  sum  due  to  the  latter,  he  refused,  until  that  was  settled, 
to  convey  the  legal  estate,  and  the  plaintiffs  were  thereby  pre- 
vented from  assigning  the  legal  estate  to  the  defendant  on  the 
2nd  of  February  (on  which  day  the  note  was  payable),  and 
informed  the  defendant  they  could  not  do  so.  The  learned  Judge 
overruled  the  objection,  but  reserved  liberty  to  the  defendant 
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to  move  to  enter  a  nonsuit.    A  verdict  having  been  found  for      spilleb 
the  plaintiffs,  WkstLakk. 

Meretcether,  Serjt.  now  moved  as  above,  and  contended  that 
according  to  Jones  v.  Barkley  (i),  Phillips  v.  Fielding  (2),  and 
Glazebrook  v.  Woodrow{d),  the  payment  *of  the  purchase-money  [  'is?  ] 
and  the  execution  and  tender  of  the  conveyance  being  concurrent 
acts,  the  vendor  could  not  recover  the  purchase-money  without 
having  execut-ed  the  conveyance,  or  offered  to  do  so.  The  con- 
veyance of  the  estate  was  the  only  consideration  for  the  note ; 
and  that  consideration  having  failed,  the  plaintiffs  were  not 
entitled  to  recover.  If  the  plaintiffs  had  paid  the  200Z.  as  a 
deposit,  they  might  now  have  recovered  it  back. 

Lord  Tbnterdbn,  Ch.  J. : 

Where,  by  one  and  the  same  instrument,  a  sum  of  money  is 
agreed  to  be  paid  by  one  party,  and  a  conveyance  of  an  estate  to 
be  at  the  same  time  executed  by  the  other,  the  payment  of  the 
money  and  the  execution  of  the  conveyance  may  very  properly 
be  considered  concurrent  acts,  and  in  that  case  no  action  can  be 
maintained  by  the  vendor  to  recover  the  money  until  he  executes 
or  offers  to  execute  a  conveyance ;  but  here  the  vendee  by  a 
distinct  instrument  agreed  to  pay  part  of  the  purchase-money  on 
the  2nd  of  February.  I  can  see  no  reason  why  he  should  have 
executed  a  distinct  instrument  whereby  he  promised  to  pay  a  part 
of  the  purchase-money  on  a  particular  day,  unless  it  was  intended 
that  he  should  pay  the  money  on  that  day  at  all  events.  In  the 
cases  cited,  the  concurrent  acts  were  stipulated  for  in  the  same 
instrument :  here  the  payment  of  the  200Z.  (which  was  part  only 
of  the  purchase-money)  was  separately  provided  for. 

LiTTLEDALE,  J.  coucurred. 

Parke,  J. : 

I  incline  to  think  that  the  defence  to  this  action  would  have 
been  maintainable,  if  the  circumstances  *had  been  such  that  the       [  *158  ] 

(1)  Dougl.  684.  (3)  4  E.  B.  700  (8  T.  E.  366). 

(2)  2H.  Bl.  123. 
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Spiller  defendant,  having  paid  the  200Z.  as  a  deposit,  would  have  been 
Westlakb,  611  titled  to  recover  it  back,  but  it  is  perfectly  clear  that  he  conld 
not  have  been  so  entitled  as  long  as  the  contract  remained  open. 
Now  here  the  contract  remained  open  at  the  time  when  the  action 
was  commenced,  for  the  plaintiffs  agreed  only  to  convey  the 
estate  subject  to  the  two  mortgages.  They  were  never  bound  to 
convey  the  legal  estate  to  the  defendant,  but  merely  the  equity  of 
redemption ;  and  that  they  never  had  refused  to  convey.  There 
can,  therefore,  be  no  rule. 

Taunton,  J.  concurred. 

RtUe  refused. 


1831.  EEX  V.   The  LORD  BISHOP  op  GLOUCESTER 

Apnri9.  ^2  Bam.  &  AdoL  168—163;  S.  C.  9  L.  J.  K.  B.  228.) 

[  168  ]  The  registrars  of  a  diocese  were  authorized  by  their  patent  of  office 

(under  the  Bishop's  hand  and  seal)  to  appoint  a  deputy,  to  be  "  approTed 
of  and  allowed  by  the  Bishop ;  **  who,  if  he  should  not  approve  of  and 
allow  the  deputy  named  and  proposed  to  him,  was  empowered  to  nominate 
another,  with  a  salary  payable  out  of  the  profits  of  the  registrarship. 
The  registrars  appointed  a  deputy,  subject  to  the  approbation  and  consent 
of  the  Bishop,  who  on  being  informed  of  it,  answered  that  '*  for  good  and 
sufficient  reasons  "  he  disapproved  of  the  party  nominated,  but  declined 
specifying  his  reasons.  The  Court  refused  a  rule  nisi  for  a  mandamus 
to  the  Bishop  to  admit  the  deputy. 

The  Attorney-General  moved  for  a  rule  to  shew  cause  why  a 
mandamus  should  not  issue  commanding  the  Bishop  of  Gloucester 
to  admit  Mr.  Benjamin  Bonnor  to  the  office  of  deputy  registrar 
of  that  diocese.     The  circumstances  were  as  follows : 

The  principal  registrars,  the  Bev.  Martin  Benson  and  the 
Eev.  E.  F.  Halifax,  were  appointed  in  1784  by  a  patent  under  the 
hand  and  seal  of  the  then  Bishop,  granting  to  them  jointly  and 
separately  the  two  offices  of  principal  registrars,  or  the  registrar- 
[  *169  ]  ship,  of  the  ^diocese,  to  have,  hold,  and  enjoy  the  same  with  the 
profits  thereof,  ''  and  to  exercise  and  execute  the  said  offices  by 
themselves,  or  by  one  of  them,  or  by  a  sufficient  deputy  or 
deputies  of  them,  or  one  of  them,  to  be  appointed  by  them  and 
to  be  approved  of  and  allowed  by  the  Bishop; "  and  providing 
that  '*  in  case  the  said  principals  should  not  either  of  them  by 
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themselves  execute  the  office,  and  the  Bishop  should  not  approve         Bex 
of  and  allow  the  deputy  by  them  or  one  of  them  named  and         xhb 
proposed  unto  him,  it  should  then  be  lawful  for  the  Bishop  for  qJ^uototm. 
the  time  being  to  nominate  and  authorize  a  sufficient  deputy  to 
exercise  the  said  offices,  and  to  him  to  allot  the  sum  of  80Z.  a 
year  clear  of  all  deductions  arising  out  of  the  profits  of  the  said 
offices,  or  any  sum  not  exceeding  that,  as  he  should  judge  meet." 
The  offices  were  granted  to  the  two  registrars  for  their  natural 
lives,  and  that  of  the  longest  liver,  in  as  ample  manner  (except 
what  in  the  patent  was  excepted)  as  any  of  their  predecessors, 
some  of  whom  were  named,  had  held  the  same.     The  patent 
was  ratified  by  the  Dean  and  Chapter. 

The  affidavits  stated,  that  in  the  oldest  patent  in  the  registry, 
dated  1718,  the  clause  requiring  the  Bishop's  approbation,  and 
authorizing  him  in  the  case  above  mentioned  to  appoint  the 
deputy,  did  not  occur,  and  that  it  was  first  introduced  in  a  patent 
of  1736. 

In  November,  1830,  Mr.  Gardner,  the  then  deputy  registrar, 
after  an  investigation  of  some  charges  against  him,  resigned  his 
office,  and  the  registrars,  by  an  instrument  under  their  hands 
and  seals,  nominated,  authorized,  and  deputed,  subject  to  the 
approbation  and  consent  of  the  Bishop,  Benjamin  Bonnor, 
Gentleman,  for  them  and  in  their  place,  names,  and  stead,  to 
"^do  all  things  belonging  to  the  office  of  principal  registrar,  and  [  *^^  ] 
to  receive  all  dues  for  their  use ;  promising  to  make  him  the 
usual  allowances,  and  to  ratify  his  lawful  acts  in  the  premises. 
It  did  not  appear  that  any  other  form  or  mode  of  appointment 
was  customary,  or  that  any  thing  further  was  necessary,  except 
the  approbation  of  the  Bishop,  and  an  authority  from  the 
Archbishop  of  Canterbury  or  the  Master  of  the  Faculties  in 
London,  to  act  as  a  notary  public. 

Mr.  Gardner  resigned^  and  Mr.  Bonnor  consented  to  become 
deputy,  on  the  19th  of  November.  On  that  day  the  registrars 
informed  the  Bishop  by  letter  of  the  vacancy  in  the  office,  and 
that  Mr.  Bonnor  had  been  nominated  to  it,  subject  to  his 
approbation ;  and  they  requested  to  know  his  sentiments  upon 
the  subject.  The  appointment,  in  form  as  above  mentioned, 
was  made  out  on  the  23rd,  no  answer  having  at  that  time  been 
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Rex  received.  On  the  23rd,  the  Bishop  wrote  from  London,  acknow- 
The  lodging  the  letter  of  the  19th,  (which  absence  from  town  had 
Gloikjestbe.  prevented  his  answering  before,)  and  requesting  to  see  the 
registrars'  patent.  This  was  sent,  and  at  the  same  time  a  letter 
from  the  registrars  informing  the  Bishop  of  the  appointment  made 
on  the  23rd.  On  receiving  these  communications  (November  25th) 
the  Bishop  immediately  returned  for  answer :  "  I  lose  no  time  in 
acquainting  you  that  for  good  and  sufficient  reasons  I  decidedly 
disapprove  of  Mr.  Benjamin  Bonnor  holding  the  situation  of 
deputy  registrar  of  my  diocese."  And,  in  reply  to  a  second 
letter  from  Mr.  Halifax  on  the  subject  of  the  appointment,  he 
wrote,  "As  you  tell  me  that  the  appointment  of  a  deputy 
registrar  is  a  point  at  issue  between  us,  it  will  be  right  to  avoid 
[  •161  ]  making  any  further  mention  of  it  at  *present,  except  to  say,  that 
I  by  no  means  impeach  your  motives  and  those  of  your  colleague 
in  your  proceedings,  or  in  your  choice  of  Mr.  Bonnor,  and  I 
trust  you  will  give  me  credit  for  being  actuated  only  by  feelings 
of  duty  in  giving  my  negation  to  that  appointment."  Mr.  Halifax 
wrote  two  other  letters,  in  the  last  of  which  (December  7th)  he 
gave  some  account  of  the  charges  which  led  to  Mr.  Gardner's 
resignation.  The  Bishop,  in  reply,  expressed  his  surprise  that 
such  a  statement  should  be  made  to  him  for  the  first  time  after 
the  investigation  was  closed  and  the  office  vacated,  and  he 
declined  then  entering  into  any  examination  of  that  case.  He 
added,  **  I  cannot  see  the  use  or  the  propriety  of  our  reverting 
to  the  subject  of  Mr.  Bonnor.  Had  you  waited  even  for  a  single 
day  after  I  had  seen  the  copy  of  the  patent,  I  might  perhaps 
have  been  able  to  satisfy  you  and  Mr.  Benson  upon  the  grounds 
of  my  opinion  relative  to  your  nomination.  As  things  now 
stand,  you  must  perceive  that  you  and  your  colleague  have  no 
right  to  call  upon  me  to  state  my  reasons  for  the  exercise  of  my 
discretion.  I  have  not  made  the  least  charge,  reflection,  or 
insinuation  against  the  character  of  any  person,  and,  conse- 
quently, I  have  nothing  to  explain."  The  registrars  afterwards 
made  a  formal  request  to  the  Bishop,  that  he  would  approve  the 
nomination  or  assign  reasons  for  refusing.  He  declined  to  do 
either,  but  offered,  if  the  appointment  made  without  his  consent 
were  withdrawn,  legal  proceedings  abandoned,  and  an  explicit 
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admission  given  of  his  right  of  approving  or  rejecting,  to  take         Rex 
the  subject  into  further  consideration  on  a  new  appointment  of         xhe 
Mr.  Bonnor,  and  to  state  such  objections  as  he  might  then  still  QLoucKSTifB. 
retain.     This,  however,  was  not  agreed  to.     Mr.  Bonnor  himself 
♦addressed  two  letters  to  the  Bishop,  who  returned  answers  to  a       [  '162  ] 
similar  effect  with  those  given  to  the  registrars;   observing  in 
one  of  them,  that  he  might  have  expressed  himself  more  fully 
on  the  subject  if  he  had  not  heard  that  legal  proceedings  were 
contemplated,  which  rendered  any  further  discussion  improper. 
There  were  numerous  affidavits  of  Mr.  Bonnor's  good  character 
and  fitness  for  the  office. 

The  AttomeyGeneral  referred  to  the  several  passages  of  the 
correspondence  above  stated,  and  contended  that  the  Bishop, 
though  authorized  to  enquire  into  the  fitness  of  the  party 
nominated  to  be  deputy  registrar,  and  to  decide  upon  the  result 
of  such  enquiry,  was  not  empowered  to  give  an  absolute  negative 
to  the  appointment  without  adducing  any  reason,  as  he  had 
claimed  to  do  here. 

(LoBD  Tenterden,  Gh.  J. :  Is  there  any  authority  for  saying, 
that  in  such  a  case  as  this  we  can  call  upon  the  Bishop  to  allege 
his  reasons  ?) 

In  Rex  V.  The  Bishop  of  London  (i),  where  the  Bishop  had  stated, 
as  his  ground  for  refusing  to  license  a  lecturer,  that  he  did  not 
approve  of  the  gentleman  appointed  as  a  fit  person,  the  Court 
granted  a  rule  nisi  for  a  mandamus. 

(Lord  Tenterden,  Gh.  J. :  But  it  was  ultimately  discharged.) 

The  Gourt,  at  least,  thought  the  question  a  fit  one  for  some 
enquiry.  This  is  an  office  in  which  the  administration  of  justice 
is  concerned.  The  registrars  are  answerable  for  their  deputy ; 
the  appointment,  therefore,  ought  not  to  be  placed  absolutely  in 
the  hands  of  the  Bishop,  as  it  would  be  if  he  could  exercise  the 
power  now  claimed. 

(1)  12  B.  B.  393  (13  East,  419). 
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Rex  (Lord  Tenterdek,  Gh.  J.:   He  has  made  no  appointment. 

The        *The  registrars  may  still  nominate  another  depuj^. 
Bishop  of 
Gloucbsteb. 

[  *163  ]  Parke,  J. :  There  is  no  mode  of  forcing  a  person  who  has 

a  discretionary  power,  to  exercise  his  discretion  in  a  particular 

manner.) 

It  is  a  question  whether  he  has  that  power.  The  clause 
requiring  the  Bishop's  approbation  does  not  appear  in  patents 
earlier  than  1786. 

Lord  Tenterden,  Gh.  J. : 

The  authority  given  to  the  registrars  by  this  patent,  is,  to 
exercise  the  office  by  themselves  or  one  of  them,  or  by  a  sufficient 
deputy  or  deputies  "  to  be  appointed  by  them,  and  to  be  approved 
of  and  allowed  by  the  Bishop."  In  this  case  he  disapproves  of 
the  appointment,  and  he  distinctly  states  that  he  has  good  and 
sufficient  reasons  for  so  doing.  It  is  true,  he  says  he  has 
made  no  charge,  reflection,  or  insinuation  against  any  person's 
character :  but  he  may  have  reasons  sufficient  to  determine  his 
judgment,  without  feeling  called  upon  to  throw  out  imputations. 
He  has,  by  law,  the  power  of  approving  or  disapproving,  and  we 
cannot  call  upon  him  to  exercise  it  in  one  particular  way  or 
another. 

LiTTLEDALE,  J.  : 

I  think  the  rule  ought  not  to  be  granted.  Suppose  a  mandamm 
went,  and  the  Bishop  made  a  return  assigning  reasons  which  he, 
in  his  discretion,  thought  sufficient,  but  which  we  thought  other- 
wise ;  what  course  could  we  take  ? 

Parke,  J.,  and  Taunton,  J.  concurred. 

Rule  refused. 
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HAERI8  V.  DREWE  (1).  issi. 

(2  Bam.  &  Adol.  164—168 ;  S.  0.  9  L.  J.  K.  B.  200.)     .  Aprdld, 

The  right  to  sit  in  a  pew  may  be  apportioned ;  and,  therefore,  where  ^  -* 
by  a  faculty,  reciting,  "  that  A.  had  applied  to  have  a  pew  appropriated 
to  him  in  the  parish  church  in  respect  of  his  dwelling-house ; "  a  pew 
was  granted  to  him  and  his  family  for  ever,  and  the  owners  and  occupiers 
of  the  said  dwelling-house ;  and  the  dwelling-house  was  afterwards  divided 
into  two :  Held,  that  the  occupier  of  one  of  the  two,  (constituting  a  very 
small  part  of  the  original  messuage,)  had  some  right  to  the  pew;  and  in 
virtue  thereof  might  maintain  an  action  against  a  wrongdoer. 

Declaration  stated,  that  the  plaintiff  was  possessed  of  a 
messuage  with  the  appurtenances,  situate  in  the  parish  of 
Eeynsham  in  the  county  of  Somerset,  and  therein  inhabited  and 
dwelt  with  his  family,  and  by  reason  thereof  had,  and  still  of 
right  ought  to  have,  for  himself  and  family  inhabiting  the  said 
« messuage,  &c.  the  use  and  benefit  of  a  certain  pew  in  the  parish 
church  of  Eeynsham  aforesaid,  to  sit,  stand,  or  kneel  in,  to  hear 
and  perform  divine  service ;  yet  the  defendant,  well  knowing  the 
premises,  &c.,  without  the  leave  and  licence  of  the  plaintiff, 
pulled  down  and  prostrated  a  part  of  the  pew,  and  inclosed  and 
separated  a  part  from  the  residue  thereof,  and  kept  and  continued 
the  same  so  inclosed,  &c.  Plea,  not  guilty.  At  the  trial  before 
Taunton,  J.  at  the  last  Assizes  for  the  county  of  Somerset,  the 
following  appeared  to  be  the  facts  of  the  case:  By  a  faculty 
from  the  Bishop  of  Bath  and  Wells  dated  1765,  reciting  "  that 
John  Emery  was  possessed  of  a  messuage  or  dwelling-house  in 
Keynsham,  formerly  called  '  The  Old  Lamb  and  Lark '  public- 
house,  and  that  he  had  no  seat  to  which  he  had  a  legal  title,  and 
had  applied  to  have  a  pew  in  the  church  appropriated  to  him  in 
respect  of  such  messuage  or  dwelling-house,  to  be  used  by  him 
and  his  family  for  ever,  and  the  successive  owners  and  occupiers 
of  the  same,"  the  pew  was  granted  to  John  Emery  and  his  family 
for  ever,  and  the  owners  and  occupiers  of  the  said  messuage, 
exclusive  of  all  other  persons.  Emery,  and  several  persons  who 
had  occupied  the  dwelling-house  *under  him,  had  from  time  to  time  [  "leo  ] 
used  the  pew,  which  was  one  capable  of  holding  thirty  persons. 
The  plaintiff  Harris  having  purchased  the  premises  of  Emery's 

(1)  Cited  byJE88EL,M.B.  iniV«^-      133,  141,  46  L.  J.  Ch.  459,  461.— 
camen  v.  Couhon  (1877)  5  Ch.  Div.      E.  C. 
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Habrib  daughter,  had  let  the  old  dwelling-hoaae  to  one  Taylor,  who 
Deewb.  occupied  it  at  the  time  when  the  defendants,  who  were  church- 
wardens, committed  the  act  complained  of  in  the  declaration, 
by  dividing  the  pew  into  two.  The  plaintiff  himself  lived  in  a 
house  adjoining  that  formerly  occupied  by  Emery.  It  had  at 
one  time  been  a  summer-house  and  afterwards  a  stable  attached 
to  the  old  house,  but  was  converted  by  Mrs.  Emery,  after  the 
death  of  her  husband,  into  a  shop,  in  which  she  carried  on 
business.  Just  before  the  plaintiff  came  to  live  there,  a  room 
over  the  kitchen,  and  which  was  part  of  the  old  dwelling-house, 
was  laid  into  this  building ;  and  in  the  new  dwelling-house,  thus 
composed,  the  plaintiff  lived  at  the  time  when  the  act  complained 
of  was  done  by  the  defendant.  It  was  objected  on  the  part  of 
the  defendant,  that  as  the  plaintiff  did  not  inhabit  and  dwell 
with  his  family  in  the  ancient  messuage  in  respect  of  which  the^ 
pew  was  granted,  he  was  not  entitled  to  recover :  but  the  learned 
Judge  thought,  that  as  the  plaintiff  occupied  part  of  the  old 
house,  which  had  been  laid  into  the  new  one,  the  right  of  the 
pew,  like  a  right  of  common  of  pasture  (i),  might  be  apportioned, 
and  that  the  plaintiff,  having  some  right  which  had  been  invaded 
by  the  defendants,  was  entitled  to  recover ;  and  he  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  but  reserved  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit. 

[  16G  ]  Merew ether,  Serjt.  now  moved  accordingly : 

The  messuage  in  respect  of  which  the  pew  was  granted  was 
not  inhabited  by  the  plaintiff,  but  by  Taylor,  who  was  entitled  to 
the  pew,  if  any  body  could  claim  the  exclusive  possession  of  it 
against  the  churchwardens.  There  is  no  instance  where  a  person 
has  been  held  entitled  to  enjoy  a  pew  annexed  to  a  messuage,  by 
reason  of  his  occupation  of  only  a  sm^U  part  of  that  messuage ; 
it  would  be  most  unreasonable  that  a  party,  by  holding  only  a 
single  room,  should  be  entitled  to  the  enjoyment  of  a  pew  capable 
of  containing  a  large  number  of  persons.  The  pew  was  annexed 
to  the  dwelling-house,  to  which  the  summer-house  was  only  an 
outhouse  or  appurtenance ;  and  the  occupation  of  the  room  over 
the  kitchen  could  make  no  material  alteration  in  the  case.  Many 
(1)  WiliTe  case,  8  Co.  Bep.  156;  TyrringhanCs  case,  4  Co.  Bep.  36. 
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doubts  and  disputes  would  be  the  consequence  of  making  such       Harris 
nice  distinctions ;  for  the  house  might  be  divided  among  numerous       drewe. 
occupiers.     The  real  question  was,   who  was  the   substantial 
occupier  of  the  house,  and  as  such  entitled  to  the  pew  ? 

LoBD  Tbnterden,  Ch.  J. : 

1  am  of  opinion  the  verdict  was  right.  It  appears  that  in 
1765  a  faculty  was  granted  by  the  Bishop  of  Bath  and  Wells  to 
John  Emery,  and  the  owners  and  occupiers  of  a  messuage  or 
dwelling-house  of  which  the  summer-house  in  question  was  part. 
The  plaintiff  was  the  owner  of  the  whole  messuage,  and  the 
occupier  of  the  summer-house,  and  of  one  room  which  was  part 
of  the  old  dwelling-house.  The  faculty  gave  a  right  to  the  several 
persons  who  should  be  occupiers  of  the  messuage  to  use  the  pew. 
If  those  persons  should  become  too  numerous  to  use  the  pew 
conveniently,  *and  should  disagree,  they  must  settle  their  [  '167  ] 
differences  among  themselves.  The  churchwardens,  who  derived 
their  authority  from  the  ordinary,  were  mere  wrongdoers. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  The  plaintiff  having  a  right  by 
the  faculty  to  use  the  pew,  the  churchwardens  had  no  right  to 
interfere  as  they  did,  and  were  wrongdoer's.  It  may  certainly 
happen,  in  consequence  of  a  house  being  subdivided,  that  three 
or  four  families  may  become  entitled  to  use  a  pew  belonging  to 
the  original  messuage,  and  they  may  require  more  accommoda- 
tion ;  and  a  question  may  arise  how  many  persons  are  entitled 
to  use  the  pew  in  respect  of  each  of  the  subdivisions.  That  is, 
however,  a  matter  to  be  settled  among  the  respective  owners. 
The  right  to  enjoy  the  pew  was  annexed  to  the  old  dwelling- 
house  altogether.  The  plaintiff  lives  in  a  part  of  that  house ;  he, 
therefore,  has  some  right  to  enjoy  the  pew,  and  may  maintain  an 
action  in  respect  of  it. 

Parke,  J. : 

The  verdict  was  right.  The  churchwardens  had  no  right  to 
interfere  with  persons  deriving  title  through  a  faculty  granted 
by  the  Bishop.      The  whole  of   the  premises  belonged  to  the 
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Habbis  plaintiff,  and  part  of  the  ancient  dwelling-honse  was  occupied  by 
Dbewe.  him.  The  right  to  sit  in  the  pew  belonged  to  those  who  occupied 
the  ancient  dwelling-house,  which  has  since  been  converted  into 
two.  The  case  must  be  considered  in  the  same  light  as  if  the 
ancient  house  was  occupied  by  two  families.  In  that  case  all  the 
members  of  the  two  families  would  have  a  right  to  use  the  pew ; 
[  •les  ]  and  if  they  became  too  numerous  to  use  it  *conveniently,  they 
must,  by  some  agreement  among  themselves,  settle  the  mode  of 
enjoying  it.  A  wrongdoer  has  no  right  to  interfere.  Here  the 
defendants  were  wrongdoers. 

Taunton,  J. : 

The  right  of  sitting  in  an  allotted  space  of  the  church  may  be 
compared  to  a  right  of  common  of  pasture,  which  may  be 
apportioned.  If  a  person  seised  of  a  messuage  and  forty  acres 
of  land,  having  a  prescriptive  right  of  common  on  a  waste  for  all 
commonable  cattle  levant  and  couchant  upon  the  messuage  and 
forty  acres,  as  to  the  said  messuage  and  forty  acres  appertain- 
ing, make  a  feoffment  to  another  of  five  acres  of  that  land,  the 
common  is  severable,  because  the  prescription  to  have  common  on 
the  land  in  which,  &c.  for  the  cattle  levant  and  couchant  on  the 
land  to  which,  &c.  extends  to  the  whole  and  every  parcel.  So, 
in  this  case,  by  the  faculty,  the  pew  was  granted  to  John  Emery 
and  his  family  for  ever,  and  the  occupiers  of  the  messuage  caUed 
"  The  Lamb  and  Lark."  The  right,  therefore,  to  use  the  pew 
attached  to  the  occupier  of  every  part  and  parcel  of  that 
messuage.  Here,  it  having  been  proved  that  the  plaintiff  had 
taken  a  part  of  the  ancient  dwelling-house  into  the  new  one, 
some  part  of  the  right  which  appertained  to  the  ancient  dwelling- 
house  also  attached  to  the  new  one.  The  churchwardens  were 
clearly  wrongdoers.  They  were  only  the  officers  of  the  ordinary ; 
and  here  the  ordinary  is  precluded  by  the  act  of  his  predecessor. 

Rule  refused. 
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CURTIS  AND  8AEAH  his  Wife  v.  DRINKWATEE.  i^ai. 

April  19. 
(2  Barn.  &  Adol.  169—172 ;  S.  C.  9  L.  J.  K  B.  175.)  

r  169 1 

In  an  action  against  a  coach  proprietor  for  negligence,  it  appeared  that  *-  -' 
the  plaintiff  was  an  outside  passenger  for  hire ;  that  there  was  luggage 
on  the  roof  of  the  coach,  and  no  iron  railing  between  the  luggage  and 
the  passengers ;  and  that  the  plaintiff,  being  seated  with  her  back  to  the 
luggage,  was,  by  a  sudden  jolt,  thrown  from  the  coach,  and  her  leg  was 
thereby  broken.  The  learned  Judge  directed  the  jury  to  find  for  the 
plaintiffs,  if  they  were  of  opinion  that  the  injury  sustained  was  occa- 
sioned by  the  negligence  of  the  defendant.  The  jury  found  for  the 
plaintiff;  and  stated  that  they  so  found  on  account  of  the  improper 
construction  of  the  coach,  and  of  the  luggage  being  on  the  seat :  Held, 
that  the  case  was  properly  submitted  to  the  jury,  and  that  the  facts 
found  specially  by  them  amounted  to  negligence  in  the  defendant. 

This  was  an  action  against  the  proprietor  of  a  stage-coach 
employed  in  carrying  passengers  from  Oxford  to  Leamington  in 
the  comity  of  Warwick.  The  declaration  stated,  that  the  defen- 
dant received  the  plaintiff  Sarah  upon  his  coach  as  a  passenger 
from  Oxford  to  Leamington  for  a  certain  reward,  and  by  reason 
thereof  ought  carefully  to  have  conveyed  her  ;  but  that  he,  not 
regarding  his  duty,  conducted  himself  so  negligently  and  unskil- 
fully in  that  behalf,  that,  by  the  negligence,  unskilfulness,  and 
default  of  one  Hemings,  his  servant,  the  plaintiff  Sarah  was 
thrown  off  the  coach,  and  greatly  bruised,  &c.,  and  became  sick, 
and  remained  so  from  thence  hitherto,  during  all  which  time 
she  suffered  great  pain  and  anguish.  The  second  count  stated 
the  injury  to  have  arisen  from  the  negligence  of  the  defendant. 
Plea,  not  guilty.  At  the  trial  before  Lord  Lyndhurst,  G.  B.  at 
the  last  Assizes  for  the  county  of  Warwick,  it  appeared  that  the 
plaintiff  Sarah  Curtis  took  her  seat,  as  an  outside  passenger,  on 
the  back  part  of  the  coach,  having  both  her  hands  occupied  so  as 
to  prevent  her  holding  by  the  iron  railing  on  the  roof.  It  appeared 
♦further,  that  there  was  a  considerable  quantity  of  luggage  upon  [  ^170  ] 
the  roof  of  the  coach  ;  that  there  was  no  iron  railing  between  the 
luggage  and  passengers:  and  that  the  plaintiff,  Sarah  Curtis, 
being  so  seated  on  the  back  of  the  coach,  with  her  back  to  the 
luggage,  was  by  a  sudden  jerk  thrown  from  the  coach  in  a  street 
in  Oxford,  and  had  her  leg  broken.  Several  witnesses  proved 
that  the  plaintiff  had  repeatedly  said  the  accident  was  not  owing 
to  any  fault  of  the  coachman  but  to  the  fact  of  her  having  both 
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her  hands  full,  so  as  to  prevent  her  holding  by  the  iron  when  the 
jolt  took  place.  *  *  The  learned  Judge  *  *  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  jury 
should  find  for  the  plaintiff;  and  he  directed  them  so  to  find,  *if 
they  were  of  opinion  that  the  injury  sustained  was  occasioned  by 
the  negligence  of  the  defendant  or  his  servant.  The  jury  found 
for  the  plaintiff,  and  stated  that  they  so  found,  on  account  of  the 
improper  construction  of  the  coach,  and  of  the  luggage  being  on 
the  seat. 


[172] 


Goulhurn,  Serjt.  now  moved  for  a  nonsuit  or  new  trial : 

*  *  He  submitted  that  the  verdict  was  not  founded  upon 
the  negligence  of  the  defendant,  but  upon  the  improper  con- 
struction of  the  coach,  whereas  the  declaration  only  charged  the 
defendant  with  negligence.  And  he  also  contended,  that  the 
learned  Judge  ought  to  have  left  it  to  the  jury  to  say,  whether 
the  plaintiff  had  not  brought  the  accident  upon  herself  by  her 
own  negligence  and  want  of  caution ;  and  that  if  so,  the  defendant 
was  not  liable. 

Lord  Tentbrden,  Ch.  J. : 

I  am  of  opinion  there  should  be  no  rule.  *  ♦  I  think  the 
direction  of  the  learned  Judge  was  perfectly  right;  for  the  mal- 
construction  of  the  coach,  or  improper  position  of  the  luggage, 
would  be  negligence  in  the  defendant  or  his  servants. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


1831. 
April  20. 

[179] 


JOHN    BLACHFOED   v.   HENEY    DOD  and 
CHAELE8  DOD. 

(2  Barn.  &  Adol.  179—187 ;  S.  C.  9  L.  J.  K,  B.  196.) 

In  an  action  by  an  attorney  for  maliciously,  and  without  probable 
cause,  indicting  him  for  sending  a  thi*eatening  letter,  it  appeared,  that 
his  clients  having  enquired  of  the  defendants  as  to  the  truth  of  a  repre> 
sentation  made  by  a  person  who  had  offered  to  buy  goods  of  them,  the 
defendants  replied,  that  they  would  not  be  responsible  for  the  price  of 
the  goods,  but  believed  the  person  had  the  employment  he  represented. 
The  goods  were  then  supplied  to  him.  His  representation  turned  out 
to  be  false,  and  the  plaintiff,  by  direction  of  his  clients,  wrote  a  letter 
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to  defendants,  demanding  payment  of  them  of  the  price  of  the  goods     Blachfobd 
obtained  from  his  clients  through  the  defendants'  representation,  and  '-• 

stating  that  the  circumstances  made  it  incumbent  on  his  clients  to  bring 
the  matter  under  the  notice  of  the  public,  if  the  defendants  did  not 
immediately  discharge  the  amount,  and  that  he  had  instructions  to  adopt 
proceedings  if  the  matter  were  not  arranged  in  the  course  of  the  morrow ; 
and  that  as  those  measures  would  be  of  serious  consequence  to  the 
defendants,  he  hoped  they  would  prevent  them  by  attention  to  his  letter. 
The  defendants  were  then  summoned  before  a  magistrate,  to  answer  a 
charge  of  obtaining  goods  under  false  pretences.  The  plaintifP  served 
the  summons  and  attended  with  his  clients,  and  the  complaint  was  dis- 
missed. The  defendants  afterwai*ds  indicted  the  plaintiff  for  sending  a 
threatening  letter  contrary  to  the  7  &  8  Geo.  IV.  c.  29,  s.  8(1),  and  he  was 
acquitted.  Qa  the  trial  in  this  action,  the  Judge,  without  leaving  any 
question  to  the  jury,  decided  that  there  was  reasonable  and  probable 
cause  for  preferring  the  indictment : 

Ileld,  that  that  decision  was  correct,  and  that  the  evidence  did  not  raise 
a  question  of  fact  for  the  jury,  whether  the  defendants  hondfide  believed 
that  they  had  a  reasonable  cause  for  indicting,  but  a  pure  question  of  law 
for  the  Judge,  whether  the  defendants  had  such  reasonable  cause. 

This  was  an  action  against  the  defendants  for  maliciously  and 

without  any  reasonable  or  probable  cause,  indicting  the  plaintiff 

for  knowingly  and  feloniously  sending  the  defendants  a  threatening 

letter,  (which  was  particularly  set  out  in  the  indictment,  and  in 

the  declaration,)  with  intent  to  extort  money.     Plea,  not  guilty. 

At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings 

after  last  Term,  the  following  appeared  to  be  the  facts  of  the  case : 

On  the  5th  of  February,  1880,  a  man  dressed  in  seaman's  apparel 

came  to  the  warehouse  of  Messrs.  Blachford,  who  sold  charts, 

sextants,  quadrants,  &c.,  and  stated  his  name  to  be  Forbes  ;  that 

he  was  mate  of  a  vessel  called  the  Malvina,  of  which  Messrs. 

Graham  and  Sons  were  owners ;  and  that  being  about  to  sail  for 

Malaga,  he  wanted  a  quadrant  and  some  charts.     The  price  was 

SL  13«.,  and  not  having  ready  money  to  pay  for  them,  *he  offered       [  *180  ] 

a  note  which  purported  to  be  drawn  by  the  captain  of  the  Malvina 

on  Graham  and  Sons,  for  a  month's  wages.  Mr  .William  Blachford, 

the  partner  then  in  the  warehouse,  proposed  to  enquire  of  Graham 

and  Sons  whether  Forbes  was  the  person  whom  he  represented 

himself  to  be ;  upon  which  the  latter  observed  that  the  owners 

did  not  like  to  be  troubled,  and  requested  that  Mr.  Blachford 

would  apply  to  the  defendants,  who  were  ship  brokers.     Mr. 

Blachford  sent  to  the  defendants  to  make  the  enquiry,  and  one 

(1)  Repealed,  24  &  25  Vict.  c.  95,  s.  1. 
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Blachfoed  of  the  defendants  said,  that  he  would  not  be  answerable  for  pay- 
DoD.  ment  of  the  note,  but  that  he  believed  Forbes  was  mate  of  the 
Malvina.  Messrs.  Blachford  then  furnished  Forbes  with  the 
quadrant  and  charts,  and  took  from  him  the  note  on  the  owners 
for  91.  13«.  On  Monday  the  8th  of  February  Messrs.  Blachford 
were  informed  by  Forbes  that  the  representation  made  by  him 
was  false,  and  instructed  the  plaintiff,  as  their  attorney,  to  write 
a  letter  to  the  defendants  on  the  subject.  He  accordingly  wrote 
the  letter  set  out  in  the  indictment.  The  contents  were  seen  and 
approved  of  by  Mr.  W.  Blachford  before  it  was  sent.  It  was  in 
the  following  terms  :  **  11th  February,  1830.  I  am  directed  by 
Messrs.  E.  and  W.  Blachford  of  the  Minories,  to  apply  to  you  for 
the  purpose  of  demanding  a  payment  of  3Z.  13«.  for  goods  obtained 
from  them  through  a  reference  from  your  firm,  under  circum- 
stances which  make  it  incumbent  on  them  to  bring  the  matter 
under  the  notice  of  the  public,  if  you  do  not  immediately  dis- 
charge the  amount.  I  have  my  clients'  instructions  to  adopt 
proceedings  if  the  matter  be  not  arranged  in  the  course  of 
to-morrow;  and  as  the  nature  of  those  measures  will  be  of 
serious  consequence  to  you,  I  hope  you  will  see  the  propriety 
[  •181  ]  of  *preventing  them  by  your  attention  hereto.'*  On  the  15th 
of  February  the  plaintiff,  by  direction  of  his  clients,  applied  to 
the  Lord  Mayor  for  a  warrant  against  the  defendants  for  aiding 
Forbes  in  obtaining  goods  from  Messrs.  Blachford  under  false 
pretences.  The  ofl&cer  of  the  Lord  Mayor  made  out  a  summons, 
which  was  afterwards  served  by  the  plaintiff  on  the  defendants, 
calling  on  them  to  appear  before  the  Lord  Mayor  on  the  18th 
of  February,  to  answer  a  charge  of  obtaining  goods  under  false 
pretences,  with  intent  to  defraud  Messrs.  Blachford  thereof.  On 
that  day  the  plaintiff,  accompanying  his  client,  appeared  before 
the  Lord  Mayor,  who  thought  the  charge  was  not  made  out,  and 
dismissed  the  complaint.  On  the  26th  of  February,  the  defen- 
dants gave  the  plaintiff  notice  that  they  intended  to  prefer  a  bill 
against  him  at  the  next  Old  Bailey  Sessions  for  sending  a 
threatening  letter,  contrary  to  the  statute  7  &  8  Geo.  IV.  c.  29, 
s.  8,  and  at  the  May  Sessions  they  preferred  an  indictment 
against  the  plaintiff,  (which  was  that  set  forth  in  the  declaration,) 
for  feloniously  sending  the  defendants  a  letter,  threatening  to 
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accuse  them  of  having  obtained  goods  under  false  pretences  from  Blachfobd 
E.  and  W.  Blachford,  with  intent,  by  such  letter,  to  extort  money  do'd. 
from  the  defendants ;  and  also  for  feloniously  sending  the  defen- 
dants another  letter,  demanding  money  from  them  with  menaces, 
&c.  Upon  that  indictment  the  plaintiff  was  tried  and  acquitted. 
It  was  contended  on  the  part  of  the  defendants,  that  the  letter 
written  by  the  plaintiff  shewed  reasonable  cause  for  instituting 
the  prosecution ;  the  writer's  object  being  manifestly  to  threaten 
the  defendants  with  public  exposure  by  a  criminal  proceeding ; 
and  the  letter,  in  its  terms,  importing  a  demand  of  money  with 
menace,  within  the  meaning  of  7  &  8  Geo.  IV.  c.  29,  s.  8.  But 
assuming  that  to  be  doubtful  *on  the  face  of  the  letter,  still  it  [  *182  ] 
was  said  that  the  purpose  to  obtain  payment  of  the  91.  13«.  by 
accusing  the  defendants  of  having  by  false  pretences  induced 
Blachfords  to  part  with  their  goods,  appeared  clearly  from  the 
language  of  the  summons  obtained  from  the  Lord  Mayor,  and 
served  upon  the  defendants.  The  plaintiff's  counsel  insisted 
that  it  was  a  question  of  fact  to  be  submitted  to  the  jury,  whether 
the  defendants  believed  that  they  had  good  ground  for  preferring 
the  indictment ;  but  Lord  Tenterden  was  of  opinion  that,  there 
being  no  fact  in  dispute,  probable  cause,  or  the  want  of  it,  was 
wholly  a  question  of  law ;  and  that  as  there  was  no  plausible 
pretext  for  demanding  the  money  from  the  defendants,  the  latter 
had  reasonable  and  probable  cause  for  indicting:  he  therefore 
nonsuited  the  plaintiff. 

Campbell  now  moved  for  a  new  trial : 

First,  the  question  was,  whether  the  defendants  believed  they 
had  probable  cause  for  indicting  the  plaintiff  for  sending  the 
letter,  and  this,  as  a  question  of  fact,  ought  to  have  been  left  to 
the  jury.  Secondly,  assuming  that  it  was  a  pure  question  of 
law,  the  facts  proved  shewed  that  they  had  no  reasonable  or 
probable  cause  for  preferring  the  indictment.  As  to  the  first 
point,  in  Ravenga  v.  Mackintosh  (i),  which  was  an  action  for  a 
malicious  arrest,  it  was  left  to  the  jury  to  say  whether  the  defen- 
dant, when  he  made  the  arrest,  acted  bond  fide  upon  the  opinion 
of  his  legal  adviser,  believing  that  he  had  a  good  cause  of  action ; 
(1)  26  R.  R.  521  (2  B.  &  C.  693). 
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blachfobd    and  this  Court  held  the  direction  right.    The  defendant's  motive 
DoD.         8,nd  state  of  mind  were  the  material  question,  and  that  the  jury 
were  to  determine.     In  Nicholson  v.  Coghill(i),  where  the  defen- 
[  •183  ]       dant  had  been  the  actor  *in  putting  an  end  to  the  former  pro- 
ceedings, viz.  by  voluntarily  discontinuing  them,  and  there  had 
been  a  very  short  interval  between  the  arrest  and  the  abandon- 
ment of  the  action,  the  absence  of  probable  cause,  and  malice 
on  the  part  of  the  defendant,  were  held  to  be  matter  for  the 
consideration  of  the  jury.    So  in  this  case,  it  ought  to  have  been 
left  to  the  jury  to  say  whether  the  defendants  believed,  at  the 
time  when  they  preferred  the  indictment,  that  the  plaintiff  was 
guilty  of  the  offence  for  which  they  caused  him  to  be  indicted. 
The  letter  itself,  the  summons,  and  the  notice,  were  evidence 
to  go  to  the  jury,  that  the  defendants  did  not  believe  the  charge, 
and  that  they  acted  from  a  corrupt  motive.     If  probable  cause 
be  a  pure  question  of  law,  it  must  admit  of  being  propounded  so 
as  to  be  applicable  to  all  cases.     But,  assuming  it  to  be  a  mere 
inference  of  law  resulting  from  the  facts  proved,  the  fair  conclu- 
sion here  is,  that  the  defendants  had  no  probable  cause  for 
preferring  the  indictment.     The  letter  could  not  constitute  an 
offence  within  the  statute  7  &  8  Geo.  IV.  c.  29,  s.  8,  which 
enacts,  that  if  any  person  shall  knowingly  send  or  deliver  any 
letter  demanding  of  any  other  with  menaces,  and  without  any 
reasonable  or  probable  cause,  any  money,  &c.,  or  accusing  or 
threatening  to  accuse  any  person  of  a  transportable  offence  with 
intent  to  extort  money,  every  such  person  shall  be  guilty  of. 
felony.     Surely  the  plaintiff's  clients  had  reasonable  ground  for 
demanding  the  money  from  the  defendants.     The  plaintiff  him- 
self wrote  the  letter  as  attorney,  and  he  did  so,  not  for  the 
purpose  of  extorting  money  for  his  own  benefit,  but  of  com- 
pelling payment  to  his  clients  of  a  sum  which  they  had  ground 
for  believing  the  defendants  ought  to  pay.     The  letter  itself  does 
[  *184  ]       not  import  a  threat  *to  indict  the  defendants  for  obtaining  goods 
by  a  false  pretence. 

Lord  Tenterden,  Ch.  J. : 

I  think  there  ought  not  to  be  any  rule.     The  first  question  is, 
(1)  4B.  &C.  21. 
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whether  I  ought,  under  the  circumstances  of  this  case,  to  have  Blachpord 
decided  that  the  defendants  had  or  had  not  reasonable  or  probable  dod. 
cause  for  preferring  the  indictment  against  the  plaintiff,  or  to 
have  left  that  wholly  or  in  part  to  the  jury.  Then,  supposing 
I  was  at  liberty  to  decide  that  point,  the  next  question  is,  whether 
my  decision  was  right.  As  to  the  first  point,  it  is  diflScult  to  lay 
down  any  general  rule  as  to  the  cases  where  the  opinion  of  a  jury 
should  or  should  not  be  taken.  I  have  considered  the  correct  rule 
to  be  this :  if  there  be  any  fact  in  dispute  between  the  parties,  the 
Judge  should  leave  that  question  to  them,  telling  them,  if  they 
should  find  in  one  way  as  to  that  fact,  then,  in  his  opinion,  there 
was  no  probable  cause,  and  their  verdict  should  be  for  the  plaintiff ; 
if  they  should  find  in  the  other,  then  there  was,  and  their  verdict 
should  be  for  the  defendant.  In  this  case  there  was  not  one  dis- 
puted fact.  The  letter,  which  was  the  subject  of  the  indictment, 
was  written  by  the  plaintiff,  who  was  an  attorney,  at  the  instance 
of  his  clients,  but  they  left  it  to  him  to  frame  it  according  to  his 
own  judgment.  His  professional  character  would  not  protect  him 
from  an  indictment  if  the  letter  was  for  a  purpose  and  with  an 
intent  contrary  to  law.  It  was  sent  to  the  defendants  on  the  11th 
of  February.  On  the  15th  of  February  the  summons  was  issued 
for  them  to  appear  before  the  Lord  Mayor  on  a  charge  of  obtaining 
goods  under  false  pretences,  and  on  the  18th  the  parties  (the 
plaintiff  attending  with  his  clients)  appeared  *before  the  Lord  [  *isb  ] 
Mayor,  and  he  dismissed  the  complaint. 

There  being,  therefore,  no  fact  in  dispute,  it  becomes  a  pure 
question  of  law,  whether,  under  the  circumstances  of  this  case, 
the  defendants  had  reasonable  or  probable  cause  for  preferring 
the  indictment  against  the  plaintiff.  Independently  of  the 
summons  and  of  the  proceedings  consequent  on  it,  I  think  the 
fair  conclusion  to  be  drawn  from  the  letter  itself  was,  that 
it  was  written  to  obtain  from  the  defendants  a  sum  of  money 
which  the  party  claiming  it  had  not  the  least  pretence  to 
demand,  and  if  that  be  so,  there  was  reasonable  and  probable 
cause  for  preferring  the  indictment.  But  assuming  that,  inde- 
pendently of  the  summons,  that  point  may  be  doubtful,  coupling 
the  other  facts  with  the  summons  I  think  there  is  no  doubt 
whatever. 
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Blachford  The  case  of  Ravenga  v.  Mackintosh  (i)  has  been  relied  upon,  and 
DoD.  AQ  attempt  has  been  made  to  draw  a  general  rale  from  a  case  in 
its  own  circumstances  very  peculiar  and  specific.  There  it  was 
clear  from  the  plaintiff's  case  that  the  defendant  had  no  demand 
whatever  on  the  plaintiff  for  the  sum  for  which  he  arrested  him ; 
the  defendant,  therefore,  prima  facie,  had  no  reasonable  or  prob- 
able cause  for  making  that  arrest.  But  his  defence  was  that  he 
acted  honestly  in  arresting,  because  he  proceeded  on  the  opinion 
given  him  by  his  legal  adviser,  and  to  shew  that,  he  gave  in 
evidence  the  opinion,  founded  on  a  statement  made  by  himself. 
Such  a  defence  necessarily  introduced  a  question  of  fact  whether 
he  did  act  honestly  on  the  faith  of  the  opinion  which  he  had 
[  'ise  ]  obtained,  believing  that  the  party  might  lawfully  be  ♦arrested- 
That  question,  therefore,  was  unavoidably  left  to  the  jury. 

LiTTLEDALE,  J.  I 

In  order  to  raise  the  question  of  probable  cause,  the  facts 
which  are  to  enable  the  Judge  to  decide  whether  there  be  prob- 
able cause  or  not,  must  be  first  ascertained.  In  this  case,  there- 
fore, it  was  necessary,  in  the  first  instance,  to  ascertain  whether 
the  letter  was  sent  by  the  plaintiff.  That  was  proved.  So  was 
the  fact  of  the  summons  having  issued,  and  served  by  the  plaintiff, 
and  of  the  parties  having  attended,  upon  that  summons,  before 
the  Lord  Mayor.  Then  what  was  there  more  to  be  ascertained 
by  the  jury?  It  was  not  a  question  of  fact  for  them  whether 
the  defendants  believed  that  they  had  good  ground  for  indicting 
the  plaintiff,  but  all  the  material  facts  being  ascertained,  it  was 
for  the  Judge  to  say  whether  the  defendants  had  reasonable  or 
probable  cause  for  so  doing.  It  being  then  a  question  for  the 
Judge,  I  think  that,  independently  of  the  summons,  it  was 
sufficiently  shewn  that  there  was  probable  cause,  but  assuming 
that  to  be  doubtful,  the  summons  makes  it  clear. 

Parke,  J. : 

It  having  been  proved  that  the  plaintiff  was  the  writer  of  the 
letter  to  the  defendants,  it  became  a  question  on  the  construction 
of  that  document,  whether  there  was  probable  cause  for  preferring 
(1)  26  E.  B.  321  (2  B.  &  C,  693). 
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the  indictment.     I  think  that  of  itself  was  sufficient  to  justify  the    Blachpoed 
charge ;  and  it  was  for  the  Judge  to  construe  the  written  instru-         dod. 
ment,  and  to  decide  whether  the  letter  did  not  import  that  the 
plaintiff  was  about  to  accuse  the  defendants  of  obtammg  goods 
under  false  pretences.     I  think  the  fair  construction  of  the  letter 
is,  that  the  *party  by  whom  it  was  written  intended  to  make  that       [  *187  ] 
charge  against  the  defendants,  for  the  writer  speaks  of  circum- 
stances which  render  it  incumbent  on  his  clients  to  bring  the 
matter  under  the  notice  of  the  public,  and  of  the  serious  con- 
sequences to  the  defendants  if  the  money  be  not  paid ;  and  if 
so,  it  is  also  clear  that  the  object  in  writing  was  to  extort  money 
from  the  defendants :  the  letter  itself,  therefore,  afforded  a  reason- 
able ground  for  preferring  the  indictment. 

Pattbson,  J.  : 

The  nonsuit  was  right.  There  was  no  fact  whatever  to  leave  to 
the  jury.  In  Ravenga  v.  Mackintosh  (i),  the  defendant  acted  upon 
a  document  he  had  obtained  from  another,  namely,  the  opinion 
of  a  professional  man  given  on  a  statement  which  he  had  sub- 
mitted, and  a  question  of  fact  arose  whether  he  acted  honestly 
upon  the  faith  of  that  opinion,  or  whether  he  intended  it  to  serve 
as  a  colour  for  the  proceedings  which  he  contemplated.  Here 
the  question  of  probable  cause  depends  on  a  document  coming 
from  the  plaintiff  himself,  viz.  the  letter  sent  and  written  by  him 
to  the  defendants ;  and  the  only  question  is,  whether  we  are 
justified  in  point  of  law  in  giving  to  that  letter  the  construction 
that  it  contained  a  threat  of  charging  the  defendants  with 
endeavouring  to  obtain  goods  under  false  pretences.  The  defen- 
dants are  threatened  with  serious  consequences ;  the  writer  of 
the  letter  evidently  refers  to  a  criminal  proceeding,  and  that 
must  be  a  prosecution  for  a  false  pretence.  I  concur  therefore 
in  thinking  that  the  letter,  independently  of  the  summons,  shewed 

a  reasonable  and  probable  cause. 

Rule  refused. 

(1)  26  E.  E.  521  (2  B.  &  C.  693). 
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1881  WILKINS  AND  Another  v.  JADIS(l). 

April  20.  ^   ^ 

(2  Barn.  &  AdoL  188—189;  S.  C.  9  L.  J.  K.  B.  173;  S.  C.  at  Nisi  Prius, 

[  188  ]  1  Moo.  &  Bob.  41.) 

A  presentment  of  a  bill  of  exchange  for  payment  at  a  house  in  London, 
where  it  is  made  payable,  at  eight  o'clock  in  the  evening  of  the  day  when 
it  becomes  due,  is  sufficient  to  charge  the  drawer,  although  at  that  hour 
the  house  be  shut  up,  and  no  person  there  to  pay  the  bill. 

This  was  an  action  by  the  plaintiffs  as  indorsees,  against  the 
defendant,  as  the  drawer,  of  a  bill  of  exchange  for  8502.  accepted 
by  one  Townsend,  payable  at  No.  15,  Godliman  Street,  Doctors 
Commons.  At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the 
Middlesex  sittings  after  last  Term,  the  only  question  was,  whether 
the  bill  had  been  duly  presented  for  payment  so  as  to  charge  the 
drawer.  Between  seven  and  eight  o'clock  of  the  evening  of  the 
day  when  it  became  due,  a  notary's  clerk  went  with  it  to  No.  15, 
GodUman  Street.  The  door  of  the  house  being  shut,  he  rang 
the  bell  and  knocked,  but  no  answer  was  given.  Lord  Tenterden 
was  of  opinion  that  the  presentment  was  sufficient,  and  a  verdict 
was  found  for  the  plaintiff. 

Campbell  now  moved  for  a  new  trial : 

It  may  be  conceded,  that  if  the  house  had  been  open  the  pre- 
sentment would  have  been  sufficient.  A  presentment  out  of  the 
hours  of  business  to  a  banker  in  a  place  where,  by  the  known 
custom  of  that  place,  all  persons  of  his  description  leave  off 
business  at  stated  hours,  is  insufficient ;  but  to  an  acceptor  not 
so  circumstanced,  as  an  ordinary  trader,  it  has  been  held  that 
eight  o'clock  in  the  evening  was  not  an  unreasonable  hour  for 
presentment :  Barclay  v.  BaUey  (2) ,  Morgan  v.  Davison  (3) .  In  both 
those  cases,  however,  the  house  was  open,  and  there  was  a  servant 
[  *]89  ]  *qI  the  acceptor  at  the  place  where  the  bill  was  made  payable. 
Here  the  holder,  by  omitting  to  present  till  so  late  an  hour,  took 
on  himself  the  risk  of  finding  the  house  shut  up,  and  no  person 
to  pay  the  bill.  A  presentment  at  twelve  o'clock  at  night,  clearly 
would  not  be  sufficient. 

(1)  Cited  by  Mr.  Chalmers  as  an  (2)  11  E.  E.  787  (2  Camp.  527). 

illustration  of  sect.  45  (3)  of  the  Bills  (3)  1  Starkie,  114. 

of  Exchange  Act,  1882.— E.  C. 


VOL.  XXXVI.]       1831.     K.  B.     2  B.  &  AD.  189.  541 

Lord  Tbnterden,  Ch.  J. :  Wilkins 

V, 

As  to  bankers,  it  is  established  with  reference  to  a  well  known  Jadis. 
rule  of  trade,  that  a  presentment  out  of  the  hours  of  business  is 
not  sufficient ;  but  in  other  cases  the  rule  of  law  is,  that  the  bill 
must  be  presented  at  a  reasonable  hour.  A  presentment  at 
twelve  o'clock  at  night,  when  a  person  has  retired  to  rest,  would 
be  unreasonable ;  but  I  cannot  say  that  a  presentment  between 
seven  and  eight  in  the  evening  is  not  a  presentment  at  a 
reasonable  time. 

LiTTLBDALB,  J.  concurrod. 

Parke,  J. : 

A  bill  or  note  must  be  presented  for  payment  at  the  banker's 
in  the  usual  hours  of  business,  but  in  all  other  cases  it  must  be 
presented  at  a  reasonable  time.  I  think  eight  in  the  evening 
was,  in  this  case,  a  reasonable  hour. 

Patteson,  J. : 

The  question  to  be  considered  is,  whether  the  bill  was  presented 

at  the  place  appointed  within  a  reasonable  time,  not  whether  any 

person  was  there  to  receive  it.     I  think  the  bill  in  this  case  was 

presented  at  a  reasonable  hour. 

Rule  refused. 


IRVING  V.  RICHARDSON  (1).  i83i 

(2  Bam.  &  Adol.  193—197 ;  S.  C.  9  L.  J.  K  B.  225 ;  S.  C.  at  Nisi  Prius,         ^— 

1  Moo.  &  Bob.  153.)  [  193  ] 

A  mortgagee  effected  policies  at  two  offices  on  a  ship,  valued  in  each 
policy  at  3,000/.,  and  the  ship  being  lost,  he  received  on  the  two  insurances 
3,700/.  An  action  being  brought  against  him  by  one  set  of  underwriters 
to  recover  back  their  proportion  of  the  sum  paid,  above  3,000/.,  and  the 
question  being,  whether  the  defendant  had  received  more  than  the  actual 
value  of  the  ship,  insurable  and  insured  by  him  :  Held,  that  it  was  pro- 
perly submitted  to  the  jury,  whether,  in  effecting  the  policies,  the  defendant 
meant  to  insure  his  own  interest  only,  or  that  of  the  mortgagor  also. 

Assumpsit  for  money  had  and  received ;  plea,  the  general  issue. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  sittings  in 

(1)  Cited  in  the  judgments  on  both      (1873)  L.  B.  8  C.  P.  596,  609,  641, 42 
sides  in  EJmoorth  v.  Marine  Ins,  Co.      L.  J.  C.  P.  305,  where  the  Court  were 
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iBviNG       London  after  last  Hilary  Term,  the  circumstances  appeared  to 
BioHABDBON.  b©  as  follows !  The  defendant,  Richardson,  effected  a  policy  of 
insurance  for  2,000L,  on  the  ship  Siciftstire  valued  at  3,000Z., 
with   the  Alliance  Marine  Insurance   Company,  on  behalf  of 
which  this  action  was  brought  by  the  plaintiff,  as  chairman, 
pursuant  to  Act  of  Parliament.     The  defendant  had  previously 
insured  the   same  vessel,   valued  at  the  same  amount,   with 
t  "194  J      another  Company  for  1,700Z.     The  *ship  was  lost,  and  he  re- 
ceived the  amount  of  the  insurances  from  both  Companies,  the 
Alliance  not  being  then  aware  of  the  first  insurance.     It  also 
appeared  that  the  defendant  was  interested  in  the  Swiftsnre  as 
mortgagee  for  the  sum  of  900Z.,  and  no  otherwise.     This  action 
^as  brought  by  the  Alliance  Company  to  recover  their  proportion 
of  700Z.,  the  excess  of  the  sum  received  by  the  defendant  on  the 
two  policies  above  8,000Z.,  which  they  alleged  to  be  an  over  pay- 
ment.    On  behalf  of  the  defendant,  evidence  was  given  that  the 
full  value  of  the  vessel  exceeded  the  amount  insured,  and  it  was 
contended,  that  the  mortgagee  was  therefore  entitled  to  retain 
that  amount,  though  above  the  valuation  in  either  policy,  to  which 
point  Bousfield  v.  Barnes  (i)  was  cited.     Lord  Tenterden,  Ch.  J. 
thought  that  case  not  applicable   to  the  present;   there  the 
Assured  sought  to  recover  600?.  on  a  policy  upon  a  ship  valued 
:at  6,000Z.,  and  it  was  objected  that  he  had  already  received 
6,000{.  on  a  policy  effected  with  another  of&ce  on  the  same  ship 
valued  at  8,000Z. :  and  it  being  proved  that  she  was  really  worth 
B,000Z.,  Lord  Ellenborough  held,  that  he  might   recover  the 
'600Z. :  but  here  the  value  stated  in  both  policies  was  the  same, 
viz.  8,000?.,  and  the  defendant  claimed  to  receive,  in  the  whole, 
8,700Z.     Lord  Tenterden,  however,  left  it  to  the  jury  to  say 
whether  the  insurance  effected  by  the  defendant  was  intended 
to  cover  the  defendant's  own  interest  only  as  mortgagee,  or  that 
of  the  mortgagor  also.     In  the  latter  case,  if  Bottsfield  v.  Bamen 
was  applicable,  the  defendant  would  have   been  entitled  to  a 
verdict,  as  the  sum  received  by  him  would  not  have  exceeded 
the  actual  value  of  the  interest  protected  by  the  two  policies. 

equally  divided  on  the  question  of      1875)  1  App.  Cas.  209,  216. — R.  C. 
insurable  interest ;   and  in   Allison  (1)  16  E.  E.  780  (4  Camp.  228). 

V.  Bristol  Marine  Ins,    Co,  (H.  L. 
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The  jury  thought  *(and  there  was  some  evidence  to  warrant  the  Irving 

conclusion),  that  the  defendant  only  meant  to  insure  his  own  richabdbon. 

interest  as  mortgagee ;  and  on  that  ground  they  gave  a  verdict  [  'i^s  ] 
for  the  plamtiff  for  2661. 

Campbell  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

The  defendant,  as  mortgagee,  had  a  right  to  insure  the  whole 
value  of  the  ship  on  his  own  account  as  legal  owner ;  this  was 
taken  for  granted,  with  respect  to  goods  and  freight,  in  Smith  v. 
LasceUes  (i) ;  and  having,  in  fact,  insured  to  the  extent  of  that 
value,  he  would  have  been  entitled  to  recover  the  full  amount 
in  actions  against  the  two  sets  of  underwriters,  notwithstanding 
the  objection  taken  by  the  present  plaintiffs.  It  ought  not  to 
have  been  left  to  the  jury  as  a  question,  whether,  having  so 
insured,  he  did  so  on  his  own  account,  or  on  that  of  the  mort- 
gagor, who  had  merely  an  equitable  interest. 

(Parke,  J. :  Does  not  the  Register  Act,  6  Geo.  IV.  c.  110,  s.  45  (2), 
decide  this  point.) 

That  clause  was  framed  alio  intuitu ;  it  was  intended  for  the 
benefit  of  mortgagees,   to  obviate   questions    respecting    their 
liability  as  owners,  for  wages,  repairs,  or  *the  consequences  of       [  *^^  ] 
accident. 

(1)  1  R.  E.  457  (2  T.  E.  187).  share  or  shares  thereof;   nor  shall 

(2)  Which  enacts,  that  when  any  the  person  or  persons  making  such 
transfer  of  a  ship,  or  share  or  shares  transfer  be  deemed  by  reason  thereof 
thereof,  shall  be  made  only  as  a  to  have  ceased  to  be  an  owner  or 
secuiity  for  the  payment  of  debts,  owners  of  such  ship  or  vessel,  any 
either  by  way  of  mortgage  or  of  more  than  if  no  such  transfer  had 
assignment  to  trustees  for  sale,  an  been  made,  except  so  far  as  may  be 
entry  to  that  effect  shall  be  made  necessary  for  the  purpose  of  render- 
in  the  registry  book  and  in  the  ing  the  ship  or  vessel,  share  or  shares, 
indorsement  on  the  certificate  of  so  transferred,  available,  by  sale  or 
registry;  '*  and  the  person  or  persons  otherwise,  for  the  pajrment  of  the 
to  whom  such  transfer  shall  be  made,  debt  or  debts  for  securing  the  pay- 
or any  other  person  claiming  imder  ment  of  which  such  transfer  shall 
him  or  them  as  a  mortgagee,  or  a  have  been  made.*'  (See  now  s.  34 
trustee  only,  shall  not  by  reason  of  the  Merchant  Shipping  Act,  1894, 
thereof  be  deemed  to  be  the  owner  57  &  58  Vict.  c.  60. — R.  C.) 

or  owners  of  such  ship  or  vessel, 
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iBviNG  (Lord  Tenterden,  Ch.  J. :   The  effect  of  the  clause  may  go 

Richardson,  beyond  what  was  originally  intended.) 

Lord  Tenterden,  Ch.  J.  having  read  over  the  evidence  given 
at  the  trial, 

Littledale,  J. : 

I  am  of  opinion  that  this  case  was  properly  left  to  the  jury. 
Before  the  late  Registry  Act  the  mortgagee  of  a  ship  was,  in 
point  of  law,  the  owner,  and  might  insure  to  the  full  extent  of 
the  ship's  value  to  the  mortgagor  as  well  as  to  himself.  But  by 
the  statute  the  interests  of  mortgagor  and  mortgagee  are  more 
distinctly  severed  than  they  formerly  were.  The  mortgagor, 
now,  does  not  cease  to  be  an  owner.  In  order,  therefore,  that 
the  defendant  in  this  case  might  not  keep  possession  of  a  sum 
exceeding  not  only  the  value  stated  in  the  policies,  but  also  the 
amount  of  his  interest,  it  became  necessary  to  ascertain  what  it 
was  that  he  had  in  reality  insured ;  and  with  this  view  it  was 
rightly  put  to  the  jury  whether,  in  effecting  the  policies,  he 
intended  to  insure  the  whole  interest  in  the  vessel,  or  merely  the 
amount  of  his  own  as  mortgagor. 

Parke,  J. : 

I  am  of  the  same  opinion.  The  mortgagee  of  a  ship,  at  least 
since  the  statute,  has  a  distinct  interest  from  that  of  the  mort- 
gagor, to  the  extent,  prima  facie,  of  the  value  mortgaged.  The 
case,  therefore,  was  rightly  left  to  the  jury. 

Patteson,  J. : 

The  defendant,  if  he  had  been  suing  on  one  of  these  policies 
in  respect  of  his  interest  as  mortgagee,  must  have  averred  that 
he  was  interested  to  the  amount  insured ;  and  could  not  have 
[  *197  ]  recovered  the  ''^sum  here  in  dispute,  if  it  had  been  an  excess  above 
the  value  mortgaged.  It  was,  therefore,  a  proper  question  for 
the  jury  in  this  case  whether  he  intended  to  insure  that  amount 
only,  or  the  value  of  the  ship  to  both  the  parties  interested.  •    . 

Lord  Tenterden,  Ch.  J.  concurred. 

liule  refused^ 
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EEX  V.  The  INHABITANTS  of  WIX.  i^si. 

AprU2Z. 
(2  Bam.  &  Adol.  197—204 ;  S.  C.  9  L.  J.  M.  C.  36.)  

r  197 1 

The  Court  will  grant  a  mandamus  to  the  inhabitants  of  a  parish  liable         '-         -* 
to  contribute  to  the  church  rate»  to  meet  and  assemble  together  with  the 
minister,  to  elect  churchwardens. 

The  return  to  such  a  mandamus  stated  an  immemorial  custom  in  the 
parish  to  have  no  churchwarden,  and  that  the  duties  appertaining  by  law 
to  the  office  of  churchwardens  had  been  from  time  out  of  mind  discharged 
by  the  overseers  of  the  poor :  Held,  that  inasmuch  as  overseers  had  not 
existed  time  out  of  mind,  and  as  there  were  necessary  duties  appertaining 
to  churchwardens,  and  there  must  have  been  some  persons  bound  by  law 
to  discharge  those  duties,  the  custom  set  out  in  the  return  was  bad. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  the  defen- 
dants, parishioners  of  the  parish  of  Wix,  in  the  county  of  Essex, 
liable  to  contribute  to  the  church  rate(i),  to  meet  and  assemble 
together  in  the  vestry,  with  the  minister  Qf  the  parish,  to  elect 
and  choose  two  fit  and  proper  persons  to  be  churchwardens  of 
the  parish. 

F.  Pollock,  in  Hilary  Term,  1830,  shewed  cause : 

The  Court  will  not  grant  a  7Jiandamus  to  the  inhabitants  of  a 

parish.    In  an  Anonymous  case  (2)  a  mandamus  was  moved  for, 

directed  to  the  churchwardens  of   St.    Botolph,   Bishopsgate, 

commanding  them   to  call  a  vestry  in  Easter  week  for  the 

election  of  churchwardens;   but  the  Court  refused  it,  saying, 

there  was  no  instance  of  such  a  mandamus ;  and  they  could  not 

take  notice  who  had  a  right  *to  call  the  vestry,  and,  consequently,       [  *198  ] 

did  not  know  to  whom  it  should  be  directed.     That  is  an  express 

decision  of  the  point  by  this  Court.     The  difficulty  suggested 

in  that  case  applies  to  the  present ;  for  to  whom  can  the  writ  be 

directed  ?    It  must  be  to  the  persons  who  are  to  obey  it.     The 

person  who  has  assumed  the  office  of  churchwarden  (3)  has  no 

power  to  call  a  parish  meeting,  neither  has  the  minister  nor  the 

overseers.     The  persons  to  obey  the  writ  (if  any  body  is  bound) 

(1)  This  liability  is  now  modified  thereof,   s.   6.     And  see  the  Local 

by  the   Compulsory   Church   Bates  Government   Act,    1894    (56    &    57 

Abolition  Act,  1868  (31  &  32  Vict.  Vict.  c.  73),  s.  6.— R.  C. 

c.  109),  but  this  does  not  interfere  (2)  2  Str.  686. 

with  the  machinery  for  assessing  or  (3)  See  the   recital  of    the  writ, 

receiving   the    church  rate,   except  post^  p.  547. 
80  far  as   relates   to  the   recovery 

R.R. ^VOL.  XXXVI.  35 
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Rex  are  the  inhabitants  at  large ;  and  as  the  parishioners  are  not  a 
The  Inhabi-  corporation,  it  must  be  directed  to  every  individual  by  name  who 
^^ix^^  occupies  rateable  property  in  the  parish,  and  then,  by  what  legal 
means  are  they  to  be  called  together  for  the  purpose  of  doing 
the  act  ?  The  case  of  Stutter  v.  Fre8ton{i)  may  be  relied  upon  in 
support  of  the  present  rule.  That  case  was  in  the  Court  of 
Common  Pleas,  a  Court  which  has  no  jurisdiction  in  granting 
a  writ  of  mandamus,  A  prohibition  was  there  granted  to  the 
Spiritual  Court,  where  the  defendant  was  libelled  for  not  appearing 
to  take  upon  himself  the  office  of  churchwarden,  notwithstanding 
he  had  been  appointed  to  the  office  by  the  ordinary ;  and  it  was 
held,  that  though  the  parson  and  parishioners  neglect  for  ever 
so  long  a  time  to  choose  churchwardens,  yet  the  ordinary  has  no 
jurisdiction,  for  churchwardens  were  a  corporation  at  common 
law,  and  the  proper  way,  the  Court  said,  "  is  to  take  a  mandamus 
from  the  King's  Bench."  The  question  could  not  possibly  be 
for  the  Court  of  Common  Pleas,  which  had  no  jurisdiction, 
whether  a  mandamus  could  be  granted  for  an  election.  What  is 
there  said  amounts  only  to  an  obiter  dictum^  and  is  a  mere 
[  'lOQ  ]  suggestion  *of  what  another  Court,  having  jurisdiction  to  grant 
the  writ,  would  be  likely  to  do. 

Patteson,  contra,  relied  on  Stutter  v.  -Fre«ton(i),  as  shewing 
the  opinion  of  the  Judges  on  the  subject.  The  Ecclesiastical 
Court  has  clearly  no  jurisdiction.  Where  there  is  no  other 
remedy,  the  only  course  is  by  mandamus.  In  the  Anonymous 
case  (2)  the  writ  was  refused,  because  the  Court  could  not  take 
notice  who  had  a  right  to  call  a  vestry. 

(Lord  Tenterden,  Ch.  J. :  Is  there  any  precedent  of  a  mandamus 
to  the  inhabitants  of  a  parish  ?) 

None  has  been  found ;  but  it  may  issue  on  the  same  principle 
as  the  inhabitants  of  a  parish  may  be  indicted  for  not  repairing 
a  highway. 

(Lord  Tenterden,  Ch.  J. :  That  is  quite  a  different  proceeding.) 

If  the  inhabitants  on  an  indictment  for  not  repairing  a  highway 
(1)  Str.  52.  (2)  Str.  686. 
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do  not  appear  to  plead,  a  distringas  may  issue.     So  here  they         Rex 

may  be  attached  if  they  do  not  obey  the  mandamus.  the  inhabi- 

tants OF 
Wix, 
Lord  Tentebden,  Gh.  J. : 

The  difGicoIty  is,  to  whom  such  a  mandamus  can  be  directed, 

and  how  we  are  to  enforce  obedience  to  the  writ  in  case  no 

return  is  made. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  Term,  Lord  Tenterden  said,  that 

the  Court  had  considered  the  case,  that  precedents  (i)  had  been 

found  for  a  mandamus  to  parishioners,  *and  that  they  thought  it       [  •200  ] 

fit  the  rule  should  be  made  absolute. 

Rule  absolute. 

The  writ  having  issued  directed  to  the  parishioners, 'recited 
''  that  within  the  parish  there  of  right  ought  to  be  two  church- 
wardens, to  be  chosen  in  Easter  week  in  every  year  by  the  joint 
consent  of  the  minister  and  parishioners  of  the  parish,  if  it  may 
be ;  but  if  the  said  minister  and  parishioners  cannot  agree  upon 
such  a  choice,  then  the  minister  of  right  ought  to  choose  one  of 
such  churchwardens,  and  the  parishioners  the  other.  The  writ 
then  stated  that  the  King  had  been  informed  that  at  a  meeting 
holden  in  the  vestry  of  the  parish  on  Monday  in  Easter  week, 
1829,  T.  Scott,  clerk,  then  being  curate  and  minister  of  the 
parish,  and  the  parishioners  met  and  assembled  in  such  vestry, 
could  not  agree  upon  the  choice  of  two  fit  and  proper  persons 
to  be  churchwardens  of  the  parish  for  that  year,  and  thereupon 
T.  Scott,  so  being  then  curate  and  minister  of  the  parish,  in  due 
manner  chose  one  J.  D.,  a  fit  and  proper  person,  to  be  one  of  the 
churchwardens  of  the  parish,  and  the  parishioners  present  at  the 
meeting  were  required  to  choose  another  fit  and  proper  person 

(1)  In  M.  10  Geo.  II.  a  mandamus  in  £.  1  Geo.  m.  a  mandamus  was 

was  granted  to  the  churchwardens  granted  to  the  vicar,  churchwardens, 

and  overseers  of  the  poor  of  the  parish  and  parishioners  of  Croydon,  to  hold 

of  St.   James,  Clerkenwell,  and  to  a  vestry,  and  nominate  ten  persons, 

the    principal    inhabitants    thereof,  out  of  whom  trustees  were  to  choose 

to  assemble  together  in  the  parish  collectors  of  a  rate  for  the  repair  of 

church  to  make  rates  and  collect  the  the  church, 
money  for  repairing  the  church ;  and 

85—2 
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R£x  to  be  the  other  churchwarden,  but  that  they  unlawfully  and 
The  Inhabi-  contemptuously  refused  so  to  do."  It  then  commanded  the 
^^^x.^^  parishioners  to  meet,  &;c.  The  return  to  the  mandarmut  stated 
''  that  there  now  is,  and  from  time  whereof  the  memory  of  man 
[  *20l  ]  is  not  to  the  contrary,  hath  *been  an  ancient  and  laudable 
custom,  used  and  approved  of  within  the  parish,  to  have  no 
churchwardens  or  churchwarden  of  and  for  the  parish,  and  that 
the  duties  appertaining  by  law  to  the  office  of  churchwardens 
have  been  from  time  out  of  mind,  and  still  are  within  the  parish 
duly  discharged  by  the  overseers  of  the  poor  of  the  parish, 
without  this,  that  within  the  parish  there  of  right  ought  to  be 
two  churchwardens  of  and  for  the  parish,  to  be  chosen  in  manner 
and  form  as  in  the  said  writ  is  in  that  behalf  suggested,  and 
therefore  the  parishioners  of  the  parish  have  not  elected  and 
chosen,  nor  ought  they  to  elect  and  choose  any  person  or  persons 
to  be  a  churchwarden  or  churchwardens  of  the  said  parish,  in 
manner  and  form  as  by  the  writ  they  were  commanded."  In 
the  present  Term 

Comyn  was  heard  against  the  return : 

The  return  is  bad.  The  custom  set  out  to  have  no  church- 
warden is  illegal.  The  return  states  that  the  duties  have  been 
immemorially  discharged  by  the  overseers. 

(Lord  Tenterden,  Ch.  J. :  When  overseers  have  not  existed 
time  out  of  mind.  The  return  admits  that  there  are  duties 
appertaining  to  churchwardens ;  and  if  that  be  so,  it  cannot  be 
law  that  there  should  be  no  person  bound  to  discharge  those 
duties,  to  take  care  of  the  church,  its  ornaments,  &c.  There 
may  be  instances  where  there  have  been  no  churchwardens  in 
fact,  but  the  law  requires  that  there  should  be  such  officers.) 

Deacon,  contra  : 

No  statute  positively  declares  that  a  parish  must  have  church- 
wardens, nor  is  there  any  decision  to  that  effect.     The  eighty- 
ninth  canon  indeed  says,  '^  all  churchwardens  shall  be  chosen  by 
[  '202  ]       the  joint  *consent  of  the  parson  and  parishioners ;  "  but  it  does 
not  order  in  express  terms  that  there  shall  be  churchwardens  in 
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every  parish ;  it  merely  prescribes  a  particular  mode  of  election         Rex 
in  parishes   which  have  churchwardens.    Yet  even  if  it  had  xhe  inhabi- 
declared  positively  that  there  should  be  churchwardens  in  every     t-aots  op 
parish,  it  would  not  have  been  compulsory  on  the  inhabitants  of  a 
parish  to  elect  them,  for  the  canons  are  not  binding  on  the  laity : 
Daivson  v.  Foivle  (i);  The  Churchwardens  of  Northampton's  case  (2); 
and  a  custom  will  prevail  against  the  canon  :  Anonymom  (3).     It 
has  been  decided  also,  that  there  may  by  custom  be  only  one 
churchwarden  in  a  parish,  notwithstanding  that  in  the  statute  of 
Eliz.  and  the  eighty-ninth  canon  mention  is  made  of  church- 
wardens in  the  plural :  Rex  v.  Inhabitants  of  Hinckley  {4) ,  Rex  v. 
Inhabitants  of  Earl  Shilton{b)y  Rex  v.  Catesbyifi). 

(Lord  Tenterden,  Ch.  J. :  Who  is  to  see  to  the  repairs  of  the 
church,  if  there  are  no  churchwardens  ?) 

The  churchwardens  themselves  have  no  power  in  the  first 
instance  to  make  any  rate  for  the  repair  of  the  church ;  their 
duty  being  to  summon  the  parishioners  for  that  purpose,  who 
may  in  fact  make  such  rate  independently  of  any  control  from 
the  churchwardens:  Watson's  Clergyman's  Law,  c.  39,  Gibson's 
Codex,  p.  196.  But  there  is  no  need  for  this  mandamus  to 
provide  for  the  repairs  of  the  church,  for  the  Spiritual  Court 
may  compel  the  parishioners  at  large  to  repair,  and  may  excom- 
municate every  one  of  them  till  it  is  repaired :  Watson,  c.  39. 
But  supposing  that  every  parish  is  by  the  common  law  com- 
pellable to  have  churchwardens,  why  should  a  custom  not  be 
good  for  a  parish  to  have  none  ?  as  well  as  the  *custom  of  gavel-  [  *203  ] 
kind  or  borough-English,  both  of  which  are  in  derogation  of  the 
common  law.  It  does  not  affect  the  validity  of  a  custom,  that 
it  is  unusual  or  inconvenient ;  thus  a  custom,  for  the  inhabitants 
of  a  hundred  not  to  serve  on  juries  out  of  the  hundred,  has  been 
held  good :  Rex  v.  Pugh  (7). 

He  then  contended  the  writ  should  be  quashed  quia  improvide 
emanavit,  and  relied  on  the  authorities  cited  in  shewing  cause 

(1)  Hardros,  378.  (5)  1  B.  &  Aid.  275. 

(2)  Carthew,  118.  (6)  2  B.  &  C.  814. 

(3)  1  Ventr.  267.  (7)  1  Doug.  188. 

(4)  12  East,  361. 
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Rex        against  the  rule  for  the  mandnmus.    He  also  urged  the  difficulty 
The  Inhabi-  as  to  the  parties  to  whom  the  writ  could  be  directed,  and  the 
^^Wix.^*^     want  of  means  of  enforcing  obedience  to  it. 

LoBD  Tenterden,  Ch.  J. : 

The  writ  may  be  directed  to  the  inhabitants;  and  those 
inhabitants  on  whom  it  is  served  may  be  punished  for  dis- 
obedience. If  the  Court  think  the  writ  ought  to  issue,  they 
will  find  some  means  of  enforcing  obedience  to  it.  The  return 
must  be  quashed,  and  a  peremptory  mandamus  must  issue. 

LiTTLBDALE,  J.  coucurrod. 

Pabee,  J. : 

In  case  of  disobedience,  this  Court  may  grant  a  criminal  infor- 
mation against  the  inhabitants  upon  whom  the  writ  is  served. 

Patteson,  J.  concurred. 

Return  qtiashed,  and  peremptory  mandamus  to  issue. 


1831.  PRICE  V.  THOMAS. 

(  April  23. 

(2  Bam.  &  Adol.  218—219 ;  S.  C.  at  Nisi  Prius,  nom.  PraU  v.  Thomas, 

[  218  ]  4  Car.  &  P,  554.) 

By  indenture,  in  the  form,  and  containing  the  usual  covenants,  of  a 
lease,  A.  demised  premises  to  B.,  and  B.  and  C.  covenanted  to  pay  the 
rent ;  but  C.  was  not  otherwise  referred  to  in  the  instrument.  In  an 
action  against  C,  on  the  covenant  to  pay  rent :  Held,  that  the  indenture 
was  available  against  him,  though  stamped  as  a  lease  only,  and  that  a 
deed  stamp  was  imnecessary. 

This  was  an  action  for  breach  of  a  covenant  to  pay  rent.  On 
the  trial  at  the  last  Spring  Assizes  for  Shropshirei  before  Patteson, 
J.,  it  appeared  that  by  a  certain  indenture,  to  which  the  plaintiff, 
the  defendant,  and  one  Hammond  were  the  parties,  and  which 
was  in  the  common  form  of  an  indenture  of  lease,  the  plaintiff 
demised  a  messuage  and  farm  to  Hammond  at  a  certain  yearly 
rent.  The  defendant  and  Hammond  covenanted  to  pay  the 
rent;   but  all  the  other  covenants  were  between  the  plaintiff 
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and  Hammond  only.  The  indenture  had  a  lease  stamp  of  Pbice 
IL  108.;  and  it  was  objected  at  the  trial  that  this  was  not  Thomas. 
sufficient ;  that  the  defendant  was  not  a  lessee ;  that  the  instru- 
ment, as  far  as  it  regarded  him,  was  a  deed  merely,  and  subject, 
as  such,  to  a  stamp  duty  of  12.  15a.  The  learned  Judge  thought, 
as  the  primary  intention  was  that  the  instrument  should  be  a 
lease,  the  stamp  was  a  proper  one.  A  verdict  was  found  for  the 
plaintiff,  but  leave  given  to  move  to  enter  a  nonsuit. 

Campbell  now  moved  accordingly : 

The  covenant  in  which  alone  the  defendant  has  joined,  is,  as 
regards  him,  merely  collateral  to  the  rest  of  the  instrument :  it 
may  be  considered,  in  the  suit  between  these  parties,  as  a 
separate  deed,  or  as  if  all  the  other  covenants  of  the  indenture 
were  struck  out.  To  be  available,  therefore,  in  this  cause,  the 
instrument  should  have  had  not  a  lease,  but  a  deed  stamp. 

Lord  Tbnterden,  Ch.  J. :  [  219  ] 

If  this  covenant  had  introduced  matter  no  way  connected  with 
the  demise,  but  wholly  distinct  and  independent,  it  might  then 
have  been  said  that  the  plaintiff  could  not  benefit  by  such  a 
stamp  as  was  affixed  to  this  indenture.  But  that  was  not  the 
case.     The  objection,  therefore,  cannot  prevail. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  The  lease  was  the  principal,  to 
which  this  covenant  was  an  accessory. 

Pabee,  J. : 

This  covenant  was  part  of  the  consideration  for  granting  the 
lease.    I  think  there  is  no  ground  for  the  rule. 

Patteson,  J.  concurred. 

Rule  refused. 
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1831.         SUMPTEK  AND   Others,   Assignees  op    POUND,    v. 

AvHl  25.  '  ' 

^—  COOPEK  (1). 

^  ^^^  ^  (2  Barn.  &  Adol.  223-226 ;  S.  C.  9  L.  J.  M.  C.  226.) 

An  equitable  mortgage  by  deposit  of  title  deeds  is  not  within  the 
Middlesex  Registry  Act,  1708. 

Assumpsit   for  money  had   and    received,   &c.       Plea,    non 

assumpsit.     At  the  trial  before  Lord  Tenterden,   Ch.  J.,  at  the 

sittings  in  London  after  last  Hilary  Term,  the  following  facts 

appeared :  In  1827  the  defendant  and  George  Pound  became  the 

purchasers,  in  equal  moieties,  of  some  houses  in  the  county  of 

Middlesex.     The  defendant  lent  Pound  600Z.  to  pay  his  half  of  the 

purchase-money.    A  conveyance  of  the  premises  to  them  was  duly 

executed ;  and  it  was  agreed  between  them  that  the  deeds  should 

stand  as  a  security  to  the  defendant  for  the  money  hehad  advanced: 

they  were  accordingly  left  in  the  possession  of  the  attorney  who  had 

acted  for  both  parties  in  the  business,  and  retained  by  him  for  the 

purpose  agreed  upon.     In  March,  1828,  Pound,  being  reduced 

to  great  difficulties,  executed  an  assignment  of  his  moiety  of  the 

houses  to  the  defendant,  under  circumstances  which  formed  a 

strong  case  of  fraudulent  preference ;  but  this  instrument  was  never 

registered,  pursuant  to  the  statute  7  Ann.  c.  20.   Pound  afterwards 

became  bankrupt.    The  assignment  from  the  commissioners  to  the 

assignees  was  duly  registered.    From  March,  1828,  when  Pound 

made  over  his  share  in  the  houses  as  above  mentioned,  till  the 

commencement  of  this  action,  the  defendant  received  the  whole  of 

the  rents;  and  to  recover  a  moiety  of  these  the  action  was  brought. 

[  *224  ]  At  the  trial  several  objections  in  point  of  law  were  *urged 

against  the  claim  of  the  plaintiffs,  and  particularly  that,  although 

the  assignment  in  March,  1828,  might  be  void  as  against  that 

under  w^hich   the  plaintiffs  claimed,  and  which  was  properly 

registered,  the  defendant  was  still  entitled  to  retain  the  rents  by 

virtue  of  the  equitable  mortgage  made  to  him  at  the  time  of 

advancing    the   purchase-money.       The   Lord   Chief   Justice 

directed  a  nonsuit,  reserving  liberty  to  the  plaintiffs  to  move  to 

(1)  Followed  by  the  Court  of  Appeal  tries  Act,  1884,  it  is  otherwise:  see 

in   KMewell   v.    WaUwi   (1884)    26  BaUiaon  v.  Hohwn,  '96,  2  Ch.  403, 

Ch.    Div.   501,   53  L.   J.   Ch.   717.  412,  65  L.  J.  Ch.  695,  74L.  T.  689.— 

Under  the  modem  Yorkshire  Begis-  E.  C. 
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enter  a  verdict  in  their  favour,  if  the  Court  should  think  the     Sumptbr 
equitable  mortgage  unavailable.     In  the  present  Term,  Coopeb. 

Campbell  moved  for  a  rule  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiffs  on  the  point  reserved;  or, 
why  there  should  not  be  a  new  trial.  First,  as  to  the  latter  part 
of  the  motion.  The  defendant,  supposing  him  to  have  been 
equitable  mortgagee,  was  not  entitled  on  that  account  to  take  the 
rents  and  profits,  though  he  might  have  gone  into  a  court  of 
equity  and  demanded  a  legal  conveyance.  His  claim  to  the 
rents  could  only  arise  by  the  assignment,  which  was  void. 
Further,  whatever  lien  the  defendant  had  upon  these  houses  as 
equitable  mortgagee,  was  merged  when  he  took  an  absolute 
assignment  of  the  same  property ;  and  by  that  assignment  his 
title  must  stand  or  fall.  Then,  as  to  the  point  reserved.  By  the 
statute  7  Ann.  c.  20,  s.  1,  every  deed  or  conveyance  affecting 
lands,  tenements,  or  hereditaments  in  Middlesex  ''shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser 
or  mortgagee  for  valuable  consideration,  unless  such  memorial 
thereof  be  registered,  as  by  this  Act  is  directed,  before  the 
registering  of  the  memorial  of  the  deed  or  conveyance  under 
which  such  subsequent  purchaser  *or  mortgagee  shall  claijn."  [  •226  ] 
Assignees  of  a  bankrupt  are  purchasers  for  valuable  consideration: 
Druryy.Man{i);  and  therefore,  supposing  the  assignment  from 
Pound  to  the  defendant  to  have  been  made  boiid  fide,  and  in  all 
other  respects  unexceptionable,  still  it  would  have  been  void  as 
against  the  conveyance  made  by  the  commissioners  to  the 
assignees,  which  was  first  registered,  though  last  made :  Doe 
dem.  Robinson  v.  Allsop  (2).  And  that  being  so,  can  the  defendant 
set  up  a  mortgage  without  deed  to  bar  the  title  of  the  assignees, 
where  a  mortgage  by  deed  is  insuf&cient?  There  appears  to 
have  been  no  decision  on  the  point ;  but  an  equitable  mortgage 
seems  to  fall  as  much  within  the  mischief  of  the  Act  as  a  legal 
one,  and  it  would  be  hard  that  assignees  should  be  placed  in  a 
worse  situation  by  one  than  by  the  other. 

Lord  Tenterdek,  Ch.  J. : 
The  only  question  is,  whether,  an  equitable  mortgagee  having 
(1)  1  Atk.  96.  (2)  5  B.  &  Aid.  142. 
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SuMPTER     got  poBseBsion  of  the  rents  and  profits,  they  can  be  taken  out  of 

CooPBB.      his  hands  again  ? 

Cur.  adv.  wit. 

Lord  Tentebden,  Ch.  J.,  on  a  subsequent  day  of  the  Term, 
delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  the  nonsuit  was  right.  The  defendant 
was  the  equitable  mortgagee  of  the  bankrupt's  moiety  of  the 
premises,  and  having  received  the  whole  of  the  rents  he  would 
have  had  an  equitable  right  to  retain  them  against  the  bankrupt 
if  he  had  remained  solvent,  and  he  has  the  same  right  against 
[  '226  ]  the  assignees,  who  can  only  *recover  that  to  which  the  bankrupt 
was  both  legally  and  equitably  entitled.  As  to  the  statute  of 
Anne,  we  think  it  cannot  be  held  to  apply  to  the  case  of  an 
equitable  mortgage.  It  refers  only  to  the  registration  of  deeds; 
and  where  there  is  merely  a  lien  or  equitable  mortgage  created 
by  the  deposit  of  deeds,  there  is  no  instrument  to  be  registered. 

Rule  refused. 


1831.  ROGERS  V.  WOOD  and  Another(I). 

"^P^^-  (2  Bom.  &  AdoL  245—256.) 

C  ^^^  ]  Upon  the  trial  of  an  issue  in  proliibition,  whether  the  usurpation  of 

office  in  a  quo  warranto  information  mentioned  was  committed  out  of  the 
jurisdiction  of  the  county  palatine,  and  within  that  of  the  city,  of  Chester; 
a  document  from  the  Eemembrancer*s  office  of  the  Court  of  Exchequer 
was  produced,  purpoii;ing  to  be  a  decree  made  (after  hearing  of  a  com- 
plaint against  the  citizens  of  Chester,  and  their  answer.)  by  the  Lord 
High  Treasurer  of  England,  the  Chancellor  of  the  Exchequer,  the  Under- 
Treasurer,  and  the  Chief  Baron,  with  the  advice  aud  assent  of  a  Queen's 
Serjeant,  and  the  Queen's  Attorney  and  Solicitor-General,  and  others  of 
the  same  Court :  Held,  that  this  document  was  not  admissible  in  evidence 
as  a  decree,  because  it  was  not  a  decree  of  the  Court  of  Exchequer  nor 
of  any  Court  known  to  the  law  at  the  time  when  it  purported  to  have 
been  made  ;  nor  as  an  award,  because  there  appeared  no  voluntary  sub- 
mission of  parties;  nor  as  evidence  of  reputation,  because  the  parties 
making  the  decree  had  no  knowledge  of  the  subject,  except  that  which 
they  derived  in  the  course  of  the  proceeding. 

Prohibition.     An  information  in  the  nature  of  quo  warranto 

having  been  exhibited  in  the  Court  of  Session  for  the  county 

(1)  Cited  by  Pabke,  B.  in  Crea$e  v.  BarreU  ri83d)  1  Cr.,  M.,  &  E.  919, 
928.— B.  C. 
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palatine  of  Chester  to  try  the  plaintiff's  title  to  the  office  of  Bogebs 
mayor  of  Chester,  a  plea  to  the  jurisdiction  was  pleaded,  and  a  wood. 
rule  obtained  in  this  Court  for  a  prohibition  directed  to  the 
Judges  and  prothonotary  of  the  Court  of  the  county  palatine,  and 
to  the  relators,  on  the  ground  that  the  city  of  Chester,  being  a 
county  of  itself  by  charter  21  Hen.  YII.,  was  not  within  the 
jurisdiction  of  the  Court  of  Session  for  the  county  palatine,  as  to 
offences  qtuisi  criminal  committed  within  the  city.  The  rule 
being  made  absolute,  the  plaintiff  declared  in  prohibition.  The 
issue  in  prohibition  was,  whether  the  usurpation  of  the  office  in 
the  qyo  warranto  information  mentioned,  was  committed  within 
or  out  of  the  jurisdiction  of  the  Court  of  Session  of  the  county 
of  Chester.  At  the  trial  before  Taddy,  Serjt.  at  the  Shropshire 
Assizes,  1829,  the  following  documents  produced  from  the  decree 
book  in  the  Remembrancer's  office  of  the  Court  of  Exchequer 
were  received  in  evidence  for  the  defendants :  *'  Civitas  Cestr. 
Memorand.  that  in  this  present  Term  of  St.  Michael,  viz.  the 
9th  day  of  November,  in  the  fourth  year  of  the  reign  of  Elizabeth 
by  the  grace  of  God,  &c..  Queen  of  England,  *&c.,  John  Webster,  [  '246  ] 
one  of  the  aldermen  of  the  city  of  Chester,  John  Cowper,  another 
alderman  of  the  said  city,  and  late  mayor  of  the  same,  Bichard 
Dutton  and  Thomas  Fillers,  late  sheriffs  of  the  said  city,  and 
William  Hamnell,  now  one  of  the  sheriffs  of  the  said  city, 
appeared  before  the  Bight  Honourable  William  Marquis  of 
Winchester,  Lord  High  Treasurer  of  England,  Sir  Edward 
Saunders,  Knight,  Lord  Chief  Baron,  Sir  Walter  Mildmay, 
Knight,  Chancellor  of  the  Exchequer  at  Westminster,  George 
Frywell  and  Thomas  Pyme,  Esquires,  two  of  the  Queen's 
Majesty's  Barons  of  the  said  Exchequer,  John  Thockinton, 
Esquire,  justice  of  Chester,  Gilbert  Gerrard  and  William  Bose- 
well,  Esquires,  Attorney  and  Solicitor-General  unto  her  Majesty, 
and  also  Sir  Thomas  Saunders,  Knight,  the  Queen's  Majesty's 
Bemembrancer  of  the  said  Court,  and  other  her  Grace's  officers 
and  ministers  of  the  same  Court,  being  present  at  the  dwelling- 
house  of  the  said  Lord  Treasurer  in  London,  and  then  and  there 
the  said  citizens  being  upon  good  ground  charged  by  the  said 
Lord  Treasurer  that  they  by  colour  of  their  charter,  and  also  of 
the  offices  of  mayoralty  and  of  sheriffs,  had  estranged  themselves 
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BoaBBs  from  the  duty  which  they  owed  to  the  royalty  and  regal  jurisdic- 
WooD.  tion  of  the  county  palatine  of  Chester,  and  refused  to  obey  writs 
and  process  to  them  directed  in  her  Majesty's  name  under  the 
seal  of  the  county  palatine,  and  that  they  encroached  upon  the 
regality,  liberties,  and  privileges  of  that  county  palatine,"  &c., 
they,  the  said  citizens,  having  with  them  two  Serjeants  as 
counsel-at-law,  answered  by  referring  to  divers  charters,  and 
particularly  stating  that  by  charter  of  King  Henry  VII.,  the  city 
was  made  a  county  of  itself,  and  separated  from  the  county 
palatine,  and  that  the  mayor  and  sheriffs  of  the  city  were  the 
[  •247  ]  only  *  Judges  of  all  causes  arising  within  the  city,  and  that  the 
city  was,  by  the  said  charter,  exempt  from  the  jurisdiction  of 
the  county  palatine,  and  from  all  manner  of  writs  and  process 
proceeding  out  of  the  Court  of  Exchequer  of  the  same.  The 
answer  of  the  deputy-chamberlain  of  the  county  palatine  was 
then  stated,  alleging  that  the  city  of  Chester  was  parcel  of  the 
county  palatine,  &c.  before  the  granting  of  the  charter  of 
Henry  YII.,  and  subject  to  the  jurisdiction  of  the  Earls  of 
Chester,  which  earldom,  until  there  should  be  a  prince,  was  in 
the  Queen ;  and  although  the  city  was  by  that  charter  made  a 
county  of  itself,  as  distinguished  from  the  county  of  Chester, 
yet  it  was  not  exempt  from  the  jurisdiction  of  the  county 
palatine ;  in  proof  of  which  the  deputy  and  his  counsel  produced 
various  documents :  that  the  citizens  of  Chester  not  having  with 
them  their  charters  to  produce,  it  was  ordered  that  the  citizens 
should  appear  to  answer  unto  such  articles  as  should  be  in 
writing  laid  against  them  on  the  first  day  of  the  next  Term,  till 
which  time  final  order  in  the  premises  was  deferred ;  and  that, 
in  the  meanwhile,  the  jurisdiction  of  the  county  palatine  should 
be  obeyed:  and  that  the  deputy-chamberlain  should  put  the 
articles  in  writing  and  give  copies  to  the  said  citizens.  The  other 
document,  which  purported  to  be  of  Hilary  Term,  5  Eliz.,  recited 
that  debate,  strife,  and  controversy  had  been  had  in  this  Court  of 
Exchequer,  and  that  the  mayor,  sheriffs,  and  citizens  had  sent  up 
their  recorder,  with  all  their  charters,  &c.,  and  that  the  matter 
had  been  divers  times  heard  and  thoroughly  debated  before  the 
Marquis  of  Winchester,  Lord  High  Treasurer  of  England; 
Sir   Walter   Mildmay,    Knight,   Chancellor    of    this    Court    of 
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Exchequer;    Sir  Bichard   Sackville,  Knight,  Under- Treasurer,       Boobbs 

*and  Sir  Edward  Saunders,  Knight,  Chief  Baron,  of  the  same       wood. 

Court,  by  the  advice  and  assent  of  Thomas  Carus,  Esq.,  serjeant-       [  •2*8  i 

at-law  to  the  Queen,  and  G.  Gerrard  and  W.  Eosewell,  Esquires, 

her  Grace's  Attorney  and  Solicitor-General,  and  others  of  the 

said  Court  of  Exchequer ;  and  it  then  stated  that  upon  deliberate 

consideration  of  the  records  produced,  it  appeared  that  the  county 

palatine,  from  time  immemorial,  had  been  a  county  palatine,  and 

had  regal  jurisdiction ;  that  the  city  of  Chester  was  and  is  parcel 

thereof,  and  the  Court  of  Exchequer  of   the  said  county  was 

the  ordinary  Chancery  Court  of  the  county  palatine ;   that  the 

chamberlain  was  the  chancellor  and  chief  officer  of   the  said 

Court,  for  all  causes  appertaining  to  the  jurisdiction  of  chancellor, 

and  that  the  officers  of  the  city  had  used  and  ought  to  make 

return  of   all  process  to  them  directed  under  the  seal  of  the 

earldom ;  and  then,  after  adverting  to  the  charter  of  the  city» 

the  document  proceeded,  "  It  is  ordered,  decreed,  and  declared, 

that  the  said  city  is  within  and  a  member  of  the  said  county 

palatine,  and  the  same  is  and  ought  to  be  within  and  member 

thereof,  and  so  shall  be  from  henceforth  esteemed,  used  and 

taken ;  and  that  the  officers  of  the  same  city  shall  from  time  to 

time  make  a  good  and  sufficient  return  of  all  such  writs  of  coiyu9 

cum  causa  and  other  writs  as  shall  be  to  them  directed  under  the 

seal  of  the  said  earldom,  according  to  the  tenor  of  the  same  writs: 

that  the  said  Court  of  Exchequer  is,  and  time  out  of  mind  of  man 

hath  been,  the  Chancery  Court  of  the  said  county  palatine,  as 

well  for  the  granting  of  all  original  process  as  for  proceeding 

in  and  determining  of  traverses  and  other  matters  of  equity 

appertaining  to  the  jurisdiction  of  a  chancellor,  and  that  the 

chamberlain  is,  and  always  hath  *been,  the  chancellor  and  chief       [  *24»  Ij 

officer  of  the  said  Court  of  Exchequer  at  Chester.     Also  it  is 

further  ordered,  &c.  that  the  said  mayor  and  citizens  shall  and 

may  hold  plea  by  plaint  after  the  course  of  the  common  laws  of 

this  realm  in  their  Courts  of  Portmote  and  Pentice  within  the 

said  city  of  all  manner  of  pleas  rising  within  the  liberties  of  the 

said  city,  as  well  real  and  personal  as  mixt  (except  pleas  of  dower 

and  right),  and  of  pleas  of  the  Crown,  according  to  the  tenor  and 

effect  of  their  charters  and  of  the  customs  of  the  same  city,'" 
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BoGEBs  &c.  It  was  objected  by  the  plaintiff's  counsel,  that  the  instrument 
Wood.  produced  as  a  decree  of  the  Court  of  Exchequer  was  not  a  record 
of  that  Court,  but  a  mere  entry  of  something  done  by  persons, 
some  of  whom  were  Judges  of  the  Court  of  Exchequer,  and  others 
not ;  secondly,  that  it  was  not  made  in  any  suit  before  that  Court, 
of  which  cognizance  could  be  taken ;  thirdly,  that,  if  it  were  to 
be  considered  a  decree,  no  bill  and  answer  were  proved.  The 
jury  found  a  verdict  for  the  defendants ;  and  a  rule  for  a  new 
trial  having  been  obtained  on  the  above  grounds, 

Campbell  and  J.  Jervis  shewed  cause,  at  the  sittings  in  banc 
after  Trinity  Term,  1830,  before  Lord  Tenterden,  Ch.  J., 
Bayley,  J.  and  Littledale,  J. : 

The  decree  in  question  was  a  good  decree  or  judgment  of  the 
Court  of  Exchequer.  From  Madox's  Exchequer,  c.  21,  s.  1,  it 
appears  that  the  Lord  High  Treasurer,  while  that  office  was 
exercised  by  one  person,  was  a  Judge  of  the  Court  of  Exchequer, 
with  the  Chancellor  of  Exchequer,  Chief  Baron,-  and  other  Barons, 
and  that  decrees  were  made  by  them  with  the  advice  and  assent 
of  the  King's  council.  The  Under-Treasurer  was  also  then  a 
[  '260  ]       member  *of  the  Court  occasionally. 

{Taunton,  cotitra,  admitted  that  the  Treasurer,  Chancellor  of 
the  Exchequer,  the  Chief  and  other  Barons,  constituted  the 
Equity  Court  of  Exchequer,  but  denied  that  the  Under- Treasurer 
was  a  component  part  of  it.) 

In  Sir  Thomas  Wroth' s  ca8e(i),  the  following  note  appears  by 
Saundebs,  C.  B.,  to  whom  the  report  was  submitted  before  it  was 
printed :  "  That  Saundebs,  C.  B.,  put  the  other  Barons  in  mind 
of  the  great  assembly  of  all  the  justices  on  the  28th  day  of  April, 
in  the  first  year  of  the  reign  of  Queen  Mary,  of  which  assembly 
the  said  Chief  Baron  was  one,  together  with  Eyre,  Master  of 
the  Rolls ;  Baker,  Under-Treasurer  of  the  Exchequer ;  Griffon, 
Attorney-General ;  and  Cordel,  Solicitor-General ;  when  it  was 
resolved,  that  patents  without  the  words  pro  nobis,  h<eredibus  et 
successorilms  nostris,  being  granted  for  the  corporal  exercise  of  an 

(1)  Plowd.  469. 


VOL.  XXXVI.]     1881.    K.  B.    2  B.  &  AD.  250—251.  559 

office  or  service,  are  good."  The  case  referred  to  by  Saunders,  Rooebs 
C.  B.,  is  reported  in  Dyer,  92,  pi.  20.  The  decree  in  WroMs  wood. 
case  shews  that  the  Queen's  Serjeants  and  Attorney  and  Solicitor- 
General  were  called  in,  and  the  opinion  of  the  Judges  of  G.  P. 
also  taken  by  the  Court  of  Exchequer  before  giving  judgment. 
In  Price's  Law  and  Course  of  the  Court  of  Exchequer,  book  i. 
c.  2,  it  is  stated,  that  the  Attorney  and  Solicitor-General  were 
frequently  called  in  in  former  times  with  the  King's  Serjeants 
and  others  of  the  King's  council,  to  assist  the  Court  of  Exchequer 
with  their  advice  in  matters  depending  before  the  Barons,  which 
were  not  mature  for  judgment :  in  support  of  which  position  the 
author  refers  to  the  forms  afterwards  cited,  in  c.  14,  and  to  the 
records  of  the  Court.  Then,  if  the  *Court  was  constituted  thus  [  '251  ] 
before  Elizabeth's  time,  the  plaintiff  must  shew  that  such  con- 
stitution had  become  illegal  at  the  time  when  the  decree  was 
made.  As  to  the  form  of  the  document  in  question,  it  is  true 
that  it  appears  to  be  a  decree,  without  bill  or  answer.  It  may 
have  come  on  by  way  of  petition.  It  is  stated  by  Madox,  c.  22,  s.  8, 
that  the  records  or  bundles  made  up  by  the  Remembrancers  of 
the  Exchequer  contain,  among  other  things,  many  entries  or 
memorandums  made  pro  commodo  regis,  to  cbntrol  accomptants, 
or  to  save  the  King's  right,  either  by  way  of  memorandum  pro 
rege,  or  of  loquendum  cum  rege,  or  loquendum  cum  justiciario,  or 
cum  conciUo  regis.  And  among  these  entries  there  appear  many 
which  concern  franchises ;  as,  touching  the  fair  at  St.  Ive 
belonging  to  the  Abbot  of  Bamsey :  concerning  a  claim  of  the 
Bishop  of  Lincoln  to  have  the  chattels  of  his  men  who  were 
fugitives  or  hanged  ;  concei-ning  certain  charters  produced  at  the 
Exchequer  on  behalf  of  Walter  de  Esselye ;  concerning  the  town 
of  Bedford  not  being  tallaged,  when  the  King's  and  other  demesnes 
were  tallaged.  The  document  now  in  question  may  be  considered 
as  belonging  to  this  class  of  records.  Again,  the  general  juris- 
diction of  the  county  palatine  in  quo  warranto  not  being  disputed ; 
and  the  controversy  being,  whether  the  city  of  Chester  be  exempt 
from  that  jurisdiction,  the  question  is  one  of  boundary,  and  this 
document  may  be  received  as  evidence  of  reputation.  Besides  it 
may  be  admissible  as  an  award,  for  the  parties  (the  city  officers  on 
the  one  hand,  and  the  deputy-chamberlain  on  the  other)  having 
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RooEBs      appeared  must  be  taken  to  have  submitted  their  differences 
Wood.       to  those  who  made  the  decree. 

[  262  ]  Taunton  and  Tyrwhitt,  contra  : 

The  instrument  put  in  as  a  decree  of  the  Court  of  Exchequer 
was  not  the  regular  judgment  or  decree  of  any  accredited  Court, 
but  the  order  of  an  anomalous  jurisdiction,  unknown  to  the  law, 
and  not  binding  on  the  subject.  The  introduction  of  persons 
merely  laymen  to  act  as  Judges  is  a  breach  of  that  usage  and 
prescription  by  which  alone  the  superior  Courts  exist  and  enjoy 
authority.  This  document  appears,  on  the  face  of  it,  not  to  be  a 
decree  of  the  Court  of  Exchequer,  for  the  Under-Treasurer  with 
the  Queen's  Serjeants  and  her  Attorney  and  Solicitor-General 
act  as  component  parts  of  the  Court,  while  the  puisne  Barons, 
the  legal  Judges  of  the  Court,  do  not  appear  to  have  been  parties 
to  the  final  determination.  For  the  words  **  and  others  of  the 
Court  of  Exchequer  "  will  not  include  persons  of  superior  rank, 
as  Judges,  where  inferior  personages  have  been  first  mentioned. 
Archbishop  of  Canterbury' 8  case(i);  and  the  Chief  and  two  other 
Barons  are  mentioned  in  the  former  document,  of  Michaelmas 
Term,  4  Eliz.  Bills  in  equity  in  that  Court  are  addressed  to  the 
Chancellor  and  Under-Treasurer,  the  Lord  Chief  Baron,  and 
other  Barons,  but  the  oflSces  of  Chancellor  and  Under-Treasurer 
have  long  been  united.  The  Under-Treasurer  in  the  time  of 
Elizabeth  would  merely  rank  among  the  ''  other  officers  and 
ministers  "  of  the  Court,  mentioned  by  Lord  Coke,  4  Inst.  104, 
after  the  great  officers  and  Judges.  But  in  this  supposed  decree 
the  Under-Treasurer  is  made  a  person  of  co-ordinate  judicial 
authority  with  the  Treasurer,  the  Chancellor  of  Exchequer,  and 
the  Chief  Baron,  whereas  he  never  had  any  judicial  authority ; 
[  *253  ]  and  if  he  had,  he  could  not  act  *in  the  presence  of  his 
principal,  the  Lord  Treasurer,  or  of  the  Chancellor  of  the 
Exchequer.  This  decree,  too,  is  said  to  be  made  with  the  advice 
and  assent  of  the  Queen's  Serjeant  and  Attorney  and  Solicitor- 
General,  as  if  their  concurrence  were  necessary  to  the  proceeding, 
which  would  not  be  the  case  in  any  regular  judicial  act  of  the 
Court.  The  cases  in  Madox  of  persons  assisting  in  judgments 
(1)  2  Co.  Eep.  46  b. 
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are  from  very  early  times,  viz.,  before  the  end  of  Edward  II.       Rooebs 

Though  the  superior  Courts  occasionally  call  in  the  assistance  of        wood. 

the  Judges  of  other  Courts  in  matters  of  difficulty,  the  judgment 

is  delivered  and  entered  of  record  as,  and  in  fact  is,  that  of  the 

Court  which  so  requires  assistance.     The  note  cited  from  Plowden 

(if  implying  that  the  persons  there  mentioned  all  acted  as 

judicial  officers  of  the  Court  of  Exchequer),  is  at  variance  with 

Lord  Coke,  4  Inst.  chap.  11,  p.  103,  Britton,  fol.  2  b,  and  Fleta, 

lib.  2,  c.  2,  all  of  whom  mention  the  Exchequer  as  having  a 

distinct  jurisdiction,  and  justices  to  administer  it.     And  whatever 

irregularity  may  be  found  in  Madox  to  have  taken  place  in  the 

Exchequer  before  Edward  III.'s  time    is   put   a   stop    to  by 

31  Edw.  III.  st.  1,  c.  12(1),  touching  erroneous  judgments  in  the 

Exchequer,  which  shews  the  Barons  to  be  the  only  persons  who 

gave  judgment.     This  appears  also  from  the  case,  4  Inst.  105, 

of  an  information  on  intrusion  against  Brace,  25  Eliz. ;  and  that 

the  Lord  Treasurer  who  was  joined  with  the  Barons,  had  the 

mere  keeping  of  the  records ;  but  that  is  no  judicial  duty,  nor 

entitling  him  to  act  as  Judge.     Again,  in  4  Inst.  p.  118,  it  is 

said  that  the  Judges  of  the  court  of  equity  in  the  Exchequer 

Chamber  are  the  Lord  Treasurer,  the  Chancellor  and  Barons 

of  the  Exchequer;   and  that,  "generally,  their  jurisdiction  is 

as  large  for  matter  of  *equity  as  the  Barons  in  the  Court  of       [  *254  ] 

Exchequer  have  for  the  benefit  of  the  King  by  the  common  law." 

In  the  custody  from  which  this  instrument  came,  the  bill  and 
answer  should  be  found,  if  a  suit  had  existed  with  a  legal  origin. 
It  is  merely  assumed  that  the  matter  came  on  upon  petition. 
If  this  supposed  decree  had  its  origin  in  a  commission,  Scroggs 
V.  Cole8hill(2)  shews  that  when  the  Crown,  as  was  not  unfrequent 
in  the  Tudor  reigns,  granted  a  commission  to  great  personages 
associated  with  some  Judges  to  adjudicate  a  particular  case,  the 
Court  of  C.  P.  in  that  instance  disregarded  their  order,  and 
agreed  that  a  habeas  corpus  should  be  granted.  The  evil  of  such 
irregular  commissions  was  early  felt,  and  provided  against  in 
criminal  matters  by  Stat.  West.  2nd,  13  Edw.  I.  st.  1,  c.  29,  which 
provides,  that  ''  no  commissions  to  hear  outrages  or  misdemeanors 
fihall  be  granted  before  any  justices,  except  in  either  bench  or  in 
(1)  Repealed,  Stat.  Law.  Bev.  1863,  1872.  (2)  Dyer,  175. 
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RooBBs      eyre,  unless  it  be  for  an  heinous  trespass,"  &c.    2  Edw.  III.  c.  2, 

Wood.       enacts,  that  such  Judges  shall  be  men  learned  in  the  law,  and 

none  other.    For  only  such  commissioners  as  have  warrant  of 

law  and  continual  allowance  in  courts  of  justice  are  to  be  allowed, 

and  all  commissions  of  new  invention  are  against  law  till  allowed 

by  statute :  4  Inst.  163,  2  Inst.  51,  478,  Com.  Dig.  Prerogative 

(D  29). 

The  instrument  was  left  to  the  jury  as  a  regular  judgment  or 

decree  in  a  suit ;  it  was  not  tendered  as  evidence  of  reputation, 

or  as  an  award.     The  present  plaintiff  is  not  party  or  privy  to 

the  suit  (if  a  proceeding  instituted  as  this  was  can  be  so  termed) 

in  which  the  supposed  decree  or  award  was  made.     Any  parol 

[  •256  ]      evidence,  on  which  the  tribunal  may  have  come  to  its  *decision, 

was  objectionable  as  made  post  litem  motam,  and  the  judgment 

given  in  consequence  can  be  entitled  to  no  more  weight  than  the 

testimony  on  which  it  was  founded. 

Cur.  adv.  vult. 

Lord  Tenterden,  Gh.  J.,  now  delivered  the  judgment  of  the 
Court : 

The  question  in  this  case  was,  whether  two  documents  which 
had  been  received  in  evidence  on  the  trial  ought  to  have  been 
admitted.  The  question  in  the  cause  related  to  the  rights  of  the 
county  of  the  city  of  Chester,  as  between  that  city  and  the  county 
palatine  of  Chester.  The  first  document  purported  to  be  a 
history  of  the  early  stage  of  certain  proceedings  had  before 
the  Lord  Treasurer  and  other  persons  there  mentioned,  and  the 
second  to  be  a  decree  by  the  Lord  Treasurer  and  others  on  the 
subject-matter  of  those  proceedings :  and  this  last  document 
was  undoubtedly  a  very  important  one,  as  shewing  what  were 
the  rights  of  the  corporation  of  the  city,  and  limiting  them  with 
reference  to  the  rights  of  the  county  palatine.  It  was  objected 
that  this  could  not  be  considered  the  decree  of  any  Court  of 
competent  jurisdiction,  and  therefore  ought  not  to  have  been 
received,  and  we  are  of  that  opinion.  The  document  is  one  of  a 
very  irregular  character.  (His  Lordship  then  stated  the  sub- 
stance of  the  two  documents  produced,  observing  that  the  matter 
began  by  parol,  upon  a  charge  by  the  Lord  Treasurer  against 
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the  members  of  the  corporation  before  him  and  the  other  persons       Rooebs 
mentioned  in  the  first  instrument.)     Now,  one  cannot  read  the        wood. 
names  that  appear  here  without  seeing  that  the  decree  was  not 
that  of  the  Court  of  Exchequer,  nor  of  any  court   of  justice 
known  at  that  *time.     The  Judges  consisted  of  some  persons       [  *256  ] 
who  were  members  of  the  Court  of  Exchequer  joined  with  others 
who  were  not,  her  Majesty's  Attorney  and  Solicitor-General,  and 
the  Queen's  Serjeant  appearing  in  a  judicial  character.    It  was 
evidently,  therefore,  a  proceeding  before  persons  not  forming 
any  Court  known  to  the  laws  of  this  country,  nor  having  any 
competent  authority  to  decide  the  matter  in  issue,  or  to  make 
the  decree  which  they  made.     It  was  said  that  this  document 
might  be  received  as  an  award  made  between  the  parties,  or  as 
evidence  of  reputation.     Now,  an  award  must  be  founded  on  a 
voluntary  submission,  whereas  in  this  case  the  citizens  of  the 
county  of  the  city  were  not  voluntary  parties.     They  were  called 
before  the  persons  who  made  the  decree  by  an  authority  which 
at  that  time  of  day  they  might  not  think  it  convenient  to  resist. 
Declarations  can  only  be  evidence  of  reputation  when  made  by 
those  who  have  personal  knowledge  of  the  fact.     Here  the  persons 
acting  as  Judges  had  no  knowledge  of  the  fact,  except  what  they 
derived  in  the  course  of  that  proceeding.     The  decree  of  such 
persons,  therefore,  cannot  be  evidence  of  reputation.     We  are  of 
opinion  that  the  documents  were  improperly  received,  and  con- 
sequently the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 


EIGHT,   D.   WILLIAM   JEFFERTS,    and  Others,   v,      /^sl 

'  '  '  April  26. 

HENRY  BUCKNELL  and  Two  Others  (1). 


(2  Bam.  &  Adol.  278—284 ;  S.  C.  9  L.  J.  K  B.  304.) 

A.  having  an  equitable  fee  in  certain  lands,  mortgaged  the  same  to  B. 
by  lease  and  release.  The  release  recited,  that  A.  was  legally  or  equit- 
ably entitled  to  the  premises  conveyed;  and  the  releasor  covenanted, 
that  he  was  lawfully  or  equitably  seised  in  his  demesne  of  and  in,  and 
otherwise  well  entitled  to  the  same.    The  legal  estate  was  subsequentl}^ 

(1)  Followed  by  Mellish,  L.  J.  in  Liberator,  Building  Society  (1878)  10 

Heath  V.  Crealock  (C.  A.  1874)  L.  R.  Ch.  D.   15,   22;     Onward    Buildimj 

10  Ch.  22,  34,  44  L.  J.  Ch.  157,  163.  Society  y.  Smithson.'dS,  1  Ch.  1, 13, 14, 

And  see  General  Finance,  <fcc.  Co,  v.  62  L.  J.  Ch.  1,  38,  68L.T.  125.— R.C. 
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conveyed  to  A.,  and  he  afterwards  for  a  valuable  consideration  conveyed 
the  same  to  C.     Upon  ejectment  brought  by  B.  against  C. : 

Held,  first,  that  there  being  in  the  release  no  certain  and  precise  aver- 
ment of  any  seisin  in  A.,  but  only  a  recital  and  covenant  that  he  was 
legally  or  equitably  entitled,  C.  was  not  thereby  estopped  from  setting 
up  the  legal  estate  acquired  by  him,  after  the  execution  of  the  release. 

Held,  2ndly,  that  the  release  did  not  operate  as  an  estoppel  by  virtue 
of  the  words,  "  granted,  bargained,  sold,  aliened,  remised,  released,"  &c. 
because  the  release  passed  nothing  but  what  the  releasor  had  at  the  time, 
and  A.  had  not  the  legal  title  in  the  premises  at  the  time  of  the  release. 

Held,  3rdly,  that  this  case  did  not  fall  within  the  rule,  that  a  mort- 
gagor cannot  dispute  the  title  of  his  mortgagee,  because  C.  claimed  as  a 
purchaser  for  a  valuable  consideration  without  notice,  a  legal  interest 
which  was  not  in  A.  at  the  time  of  the  mortgage  to  B.,  A.  having  then 
only  an  equitable  interest,  which  passed  to  B.,  whose  title  as  to  that  was 
not  disputed. 

This  case  \iras  argued  during  the  last  Term  by  Piatt  for  the 
plaintiffs,  and  Preston  for  the  defendants,  before  Lord  Tenterden, 
Gh.  J.,  Littledale,  J.,  Taunton,  J.,  and  Patteson,  J.  The  facts 
of  the  case,  the  arguments  urged,  and  the  authorities  cited,  are 
so  fully  stated  and  commented  on  in  the  judgment  pronounced 
by  the  Court,  that  it  is  deemed  unnecessary  to  detail  them  here. 

Cur.  adv.  vvlt. 


LoBD  Tentebden,  Gh.  J.,  in  the  course  of  this  Term,  delivered 
the  judgment  of  the  Goubt  : 

This  case  came  on  upon  a  motion  to  enter  a  nonsuit.  At  the 
trial  before  the  Lord  Ghief  Justice  Tindal,  at  the  Summer  Assizes 
for  the  county  of  Kent,  1880,  it  appeared  that  the  action  was 
brought  to  recover  two  houses  at  Brompton  in  the  parish  of 
Ghatham.  As  to  one  the  learned  Judge  was  of  opinion,  that  the 
ejectment  would  not  lie  for  want  of  a  notice  to  quit.  As  to  the 
[  *279  ]  *other,  there  was  a  verdict  for  the  lessors  of  the  plaintiff,  subject 
to  leave  to  enter  a  nonsuit.  The  facts  proved  were,  that 
Thomas  Jarvis  the  elder,  having  contracted  to  purchase  the 
premises,  was  let  into  possession  by  order  of  the  Gourt  of 
Ghancery  on  the  29th  of  December,  1808;  and  being  let  into 
possession,  but  never  having  had  any  conveyance  executed  to 
him,  he  afterwards,  on  the  2nd  of  October,  1820,  devised  them 
to  his  son  and  heir,  Thomas  Jarvis  the  younger.  Upon  his 
father's  death  the  son  entered,  and  on  the  21st  of  January,  1828, 
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he  mortgaged  the  premises,  by  indentures  of  lease  and  release, 
to  the  lessors  of  the  plaintiff.  The  lease  and  release  were  in  the 
common  form,  excepting  that  in  the  latter  there  was  a  recital 
that  the  said  Thomas  Jarvis  is  legally  or  equitably  entitled  to 
the  several  messuages  or  dwelling-houses  conveyed,  and  in  the 
covenant  for  title,  the  releasor  covenanted  that  he  is  and  standeth 
lawfully  or  equitably,  rightfully,  absolutely,  and  solely  seised  in 
his  demesne  as  of  fee  of  and  in,  and  otherwise  well  entitled  to 
the  said  several  messuages  or  dwelling-houses,  &c.  On  the  1st 
and  2nd  of  April,  1824,  indentures  of  lease  and  release,  under 
the  contract  of  sale  in  1808,  were  executed  to  Thomas  Jarvis  the 
younger,  whereby  he  became  seised  of  the  legal  estate  in  the 
premises,  which  he  afterwards  conveyed  by  mortgage,  for  a 
valuable  consideration,  to  the  defendant  Henry  Bucknell.  There 
was  no  proof  that  Bucknell  had  any  notice  of  the  prior  mortgage, 
and  upon  his  mortgage  all  the  title-deeds  were  delivered  to  him. 
In  this  action,  he  had  come  in  under  the  common  rule,  and 
defended  as  landlord  ;  the  other  defendants  were  the  tenants  in 
possession. 

The  question  on  which  the  Court  took  time  to  consider 
was,  whether  the  defendant,  claiming  under  the  mortgagor 
Thomas  Jarvis  the  younger,  could  set  up  as  a  defence  *against 
the  lessors  of  the  plaintiff,  the  legal  estate  acquired  by  him  since 
their  mortgage.  And  it  has  been  argued  for  them  that  he,  as 
representing  the  mortgagor  Thomas  Jarvis,  is  estopped  from 
doing  so ;  and  for  this  purpose,  Co.  Litt.  852  a,  Litt.  sect.  698,  and 
the  cases  of  Bensley  v.  Burdon  (i).  Helps  v.  Hereford  (2),  Goodtitle  v. 
Morse  (3),  Goodtitle  v.  Bailey  (4),  Goodtitle  v.  Morgan  and  others  (5), 
Doe  d.  Christmas  Y,  Oliver  (e),  Trevivany.  Laivrance{7),  and  TayUyr 
V.  Needham  (8),  were  cited.  Of  these  cases  none  are  applicable  to 
the  point  in  question,  except  Goodtitle  v.  Morgan  and  Bensley  v. 
Burdon  (of  which  more  presently),  and  Helps  v.  Hereford  and 
Doe  V.  Oliver.  The  last  two  are  cases  of  estoppels,  arising  out 
of  fines  levied  before  any  interest  vested  ;  and  there  is  no  doubt 

E.  258  (2  Sim.   &  St. 


(1)  25  E. 
519). 

(2)  20  E.  E.  416  (2  £.  &  Aid.  242). 

(3)  1  E.  E.  719  (3  T.  E.  365). 

(4)  Cowp.  597. 


(5)  1  T.  E.  755 ;  see  1  E.  E.  397,  n. 

(6)  34  E.  E.  358  (10  B.  &  C.  181). 

(7)  1  Salk.  276,  2  Ld.  Eay.  1048. 

(8)  11  E.  E.  572  (2  Taunt.  278). 


Right  d. 
Jeffebts 

Bucknell. 
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[  •281  ] 


that  a  fine  may  operate  by  way  of  estoppel,  but  the  present  is 
not  the  case  of  a  fine.  In  sect.  693,  Littleton,  speaking  with 
reference  to  the  doctrine  of  remitter,  says,  "  This  is  a  remitter 
to  him,  if  such  taking  of  the  estate  be  not  by  deed  indented,  or 
by  matter  of  record,  which  shall  conclude  or  estop  him  ;*'  and  in 
Lord  Coke's  commentary  on  this  passage,  a  deed  indented  is 
distinguished  from  a  deed  poll  in  this  particular  of  remitter,  for 
the  deed  poll  is  only  the  deed  of  the  feoffor,  donor,  and  lessor, 
but  the  deed  indented  is  the  deed  of  both  parties,  and,  therefore, 
as  well  the  taker  as  the  giver  is  concluded.  In  352  a  Lord  Coke 
divides  estoppels  into  three  sorts,  the  second  of  which  he  thus 
defines ;  "By  matter  in  writing,  as  by  deed  indented,  by  making 
of  an  acquittance  by  deed  indented  or  deed  poll,  by  defeasance 
by  deed  indented  or  deed  poll."  And  there  are  many  other 
authorities  *to  shew  that  estoppel  may  be  by  any  indenture  or 
deed  poll.  But  upon  this  rule  there  are  many  qualifications  and 
exceptions  engrafted.  It  is  a  rule,  that  an  estoppel  should  be 
certain  to  every  intent,  and,  therefore,  if  the  thing  be  not 
precisely  and  directly  alleged,  or  be  mere  matter  of  supposal,  it 
shall  not  be  an  estoppel ;  nor  shall  a  man  be  estopped  where  the 
truth  appears  by  the  same  instrument,  or  that  the  grantor  had 
nothing  to  grant,  or  only  a  possibility :  Co.  Litt.  352  b,  where 
this  case  is  put ;  "An  impropriation  is  made  after  the  death  of 
an  incumbent,  to  a  Bishop  and  his  successors.  The  Bishop,  by 
indenture,  demiseth  the  parsonage  for  forty  years,  to  begin  after 
the  death  of  the  incumbent.  The  dean  and  chapter  confirmeth 
it.  The  incumbent  dieth.  This  demise  shall  not  conclude,  for 
that  it  appeareth  that  he  had  nothing  in  the  impropriation  till 
after  the  death  of  the  incumbent."  This  passage  from  Co.  Litt. 
is  adopted  by  Chief  Baron  Comyns  in  his  Digest,  Estoppel  (E.  2). 
Now  in  the  case  at  Bar  the  very  truth,  that  the  mortgagor, 
Thomas  Jarvis  the  younger,  had  only  an  equitable  interest,  is 
partly  admitted ;  for  the  recital  states  in  the  alternative,  that  he 
is  lawfully  or  equitably  entitled,  and  the  covenant  for  title  is  to 
the  same  effect.  At  all  events,  there  is  in  this  recital  a  want  of 
that  certainty  of  allegation  which  is  necessary  to  make  it  an 
estoppel.    Lord  Holt  lays  it  down  in  Salter  v.  Kidley{i),  that  a 

(1)  ]  Show.  59. 
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general  recital  is  not  an  estoppel,  though  a  recital  of  a  particular 
fact  is.  And  upon  this  the  judgment  of  the  Lobd  Chancellor 
in  the  recent  case  of  Bensley  v.  Burdon,  which  was  relied  upon 
by  the  counsel  for  the  lessors  of  the  plaintiff,  proceeded.  The 
deed  of  release  in  that  case  recited,  that  Francis  Tweddle  the 
younger  was,  subject  to  his  father's  life  estate,  seised  or  possessed 
*of,  or  well  entitled  to,  the  lands  and  tenements  thereinafter 
mentioned  in  reversion  or  remainder;  and  by  the  deed  he 
granted  and  released  this  remainder,  and  covenanted  that  he 
was  seised  of  it  for  an  indefeasible  estate  of  inheritance.  The 
present  Master  of  the  Eolls,  then  Vice-Chancellor,  by  whom 
this  case  was  first  decided,  according  to  the  report  in  2  Sim. 
&  St.  519(1),  held,  that  this  was  an  estoppel,  upon  the  general 
ground  that  it  was  a  deed  indented,  and  that  the  nature  of  the 
conveyance,  namely,  lease  and  release,  made  no  difference.  The 
Lord  Chancellor  confirmed  this  judgment  (2),  but  put  it  on  this 
solely,  that  it  was  an  allegation  of  a  particular  fact,  by  which  the 
party  making  it  was  concluded.  That  case,  therefore,  greatly 
differed  from  the  present,  in  which  there  is  no  certain  precise 
averment  in  the  deed  of  release  of  any  seisin  in  T.  Jarvis  the 
younger,  but  a  recital  only,  that  he  was  legally  or  equitably 
entitled.  We  think,  therefore,  that  this  recital  does  not  operate 
by  way  of  estoppel. 

We  are  of  opinion,  also,  that  the  release  whereby  T.  Jarvis 
granted,  bargained,  sold,  aliened,  remised,  released,  &c.  the 
premises,  does  not  by  mere  force  of  these  words  amount  to  an 
estoppel.  Littleton  lays  it  down,  sect.  446,  that  "no  right 
passeth  by  a  release,  but  the  right  which  the  releasor  hath  at 
the  time  of  the  release  made.  For  if  there  be  father  and  son, 
and  the  father  be  disseised,  and  the  son  (living  his  father) 
releaseth  by  his  deed  to  the  disseisor  all  the  right  which  he 
hath,  or  may  have,  in  the  same  tenements,  without  clause  of 
warranty,  &c.,  and  after  the  father  dieth,  &c.  the  son  may 
lawfully  enter  upon  the  possession  of  the  disseisor."  To  the 
same  effect  is  WiveTs  case,  Hob.  45,  and  Perk.  sect.  65,  *that 
where  a  son  and  heir  joins  in  a  grant  in  the  lifetime  of  his 
father,  while  he  has  neither  possession  nor  right  in  the  matter 
(1)  25  B.  H.  258.  (2)  5  Buss.:  see 25  B.  B.  263,  n. 
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granted,  the  grant  is  utterly  void,  and  nothing  passes.  So  here, 
if  the  release  pass  nothing  but  what  the  releasor  lawfully  had, 
and  he  had  no  legal  title  in  the  premises  at  the  time  of  the 
release  made,  those  who  claim  under  him  by  a  subsequent  good 
title  are  at  liberty  to  shew  this  ;  and  there  is  no  implied  estoppel, 
as  appears  from  the  authorities  just  cited,  and  the  Year  Books 
49  Edw.  III.  14,  15,  45  Ass.  5,  46  Ass.  6,  and  Brook's  con- 
struction of  these  books  in  his  Abr.  tit.  Estoppel,  pi.  146, 10  Vin. 
Abr.,  Estoppel  (M). 

The  case  was  put  in  argument  on  another  ground  for  the 
lessors  of  the  plaintiff,  namely,  that  it  was  within  the  common 
rule  that  a  mortgagor  cannot  dispute  the  title  of  his  mortgagee. 
Such  a  rule  without  reference  to  the  technical  doctrine  of 
estoppel,  undoubtedly  is  to  be  met  with  as  laid  down  by 
Lord  Holt,  in  Salkeld,  and  has  been  often  recognised  in 
modern  times.  But  we  are  of  opinion  that  it  does  not  apply 
to  the  present  case.  Here,  the  defendant  Bucknell  claims,  as  a 
purchaser  for  a  valuable  consideration  without  notice,  a  legal 
interest  which  was  not  in  T.  Jarvis  at  the  time  of  his  mortgage 
to  the  lessors  of  the  plaintiff,  and  T.  Jarvis  had  then  an  equitable 
interest  which  passed  to  them,  and  which  is  not  questioned,  nor 
sought  to  be  disturbed  by  the  defence  which  Bucknell  sets  up. 
This  case  much  resembles  that  of  Goodtitle  v.  Morgan  (i),  where  a 
second  mortgagee  without  notice,  who  got  in  the  legal  title,  by 
taking  an  assignment,  from  a  trustee  and  the  mortgagor,  of  an 
outstanding  term  assigned  to  attend  the  inheritance,  was  holden 
entitled  to  a  legal  preference  against  the  first  mortgagee. 

There,  as  here,  it  might  be  said  that  he  was  bound  by  the 
same  conclusion  as  the  mortgagor,  and  should  not  question  the 
right  of  the  prior  mortgagee.  But  the  legal  title  prevailed  there, 
and  so  we  think  it  ought  here.  The  consequence  upon  the  whole 
is,  the  rule  for  entering  a  nonsuit  must  be  absolute. 

Rtde  absolute. 
(1)  1  T.  E.  755. 
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EOBSON  AND  SHAEPE  v.  DEUMMOND  (1).  ^ggi. 

(2  Bam.  &  Adol.  303—309 ;  S.  C.  9  L.  J.  K.  B.  187.)  ^^V  2. 

A.,  a  coachmaker,  entered  into  an  agreement  to  furnish  B.  with  a  [  803  ] 
carriage,  for  the  term  of  five  years,  at  seyenty-five  guineas  a  year.  At 
the  time  of  making  the  contract,  C.  was  a  partner  with  A.,  but  this  was 
unknown  to  B.,  the  business  being  carried  on  in  the  name  of  A.  only. 
Before  the  expiration  of  the  first  three  years  the  partnership  between  A. 
and  C.  was  diBsolyed,  A.  having  assigned  all  his  interest  in  the  business 
and  in  the  contract  in  question  to  C,  and  the  business  was  afterwards 
carried  on  by  C.  alone.  B.  was  informed  by  C.  that  the  partnership 
was  dissolved,  and  that  he  (C.)  had  become  the  purchaser  of  tiie  carriage 
then  in  his,  B.*s,  service.  The  latter  answered  that  he  would  not  con- 
tinue the  contract  with  C,  and  that  he  would  return  the  carriage  to  him 
at  the  end  of  the  then  current  year,  and  he  did  so  return  it.  An  action 
having  been  brought  in  the  names  of  A.  and  C,  against  B.,  for  the  two 
payments  which,  according  to  the  term  of  contract,  would  become  due 
during  the  last  two  years  of  its  continuance,  it  was  held,  that  the  action 
was  not  maintainable,  the  contract  being  personal,  and  A.  having  trans- 
ferred his  interest  to  C,  and  having  become  incapable  of  performing  his 
part  of  the  agreement. 

This  was  an  action  brought  by  the  two  plaintiffs  against  the 
defendant  for  breach  of  an  agreement,  whereby  the  plaintiff 
Sharpe,  on  the  2nd  of  February,  1824,  agreed  to  furnish  the 
defendant  with  a  new  chariot,  from  that  day,  for  the  term  of 
five  years  thence  next  ensuing,  at  the  yearly  payment  of  seventy- 
five  guineas  per  annum,  each  yearly  payment  to  be  paid  in 
advance.  Sharpe  was  to  keep  the  chariot  in  all  necessary  repair, 
*violence  excepted,  to  supply  the  same  with  new  wheels  when  [  '804  ] 
required,  and  to  new  paint  it  once  in  the  said  term ;  and  at  the 
expiration  of  the  term,  defendant  was  to  cause  the  chariot  to  be 
delivered  to  Sharpe,  with  all  its  appointments,  in  good  condition, 
fair  wear  and  tear  excepted.  At  the  trial  before  Lord  Tenterden, 
Gh.  J.,  at  the  Middlesex  sittings  after  Michaelmas  Term,  1880, 
it  appeared  that  Sharpe,  one  of  the  two  plaintiffs,  in  February, 
1824,  and  for  several  years  preceding,  carried  on  business  as  a 
coachmaker  in  South  Street,  Grosvenor  Square,  and  that  at  the 
time  of  the  contract,  Bobson,  the  other  plaintiff,  was  a  secret 
partner  with  Sharpe,  but  that  was  not  known  to  the  defendant, 

(1)  Cited  and  followed  in  Humble  5 :  distinguished  in  British   Waggon 

V.  Hunter  (1848)   12  Q.  B.  310,  317,  Co.  v.  Lea  &  Co.  (1880)  5  Q.  B.  D. 

17  L.  J.  Q.  B.  350,  and  by  Bacon  149,  152,  49  L.  J.  Q.  B.  321,  324.— 

(Chief  Judge)  in  Ex  parte  Chalmers,  R.  C. 
Be  Edwards  (1872)  42  L.  J.  Bank.  2, 
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RoBsoN  the  business  being  carried  on  in  the  name  of  Sharpe  only.  A 
Dbuhhond.  chariot  was  built  according  to  the  terms  of  the  contract  and 
delivered  to  the  defendant,  and  he  kept  it  from  February,  1824, 
to  the  Ist  of  February,  1827.  The  business  was  carried  on  in 
the  separate  name  of  Sharpe  till  June,  1826,  when  he  retired 
from  the  business,  and  Eobson  continued  to  carry  it  on.  On  the 
80th  of  June,  1826,  Bobson  addressed  the  following  letter  to  the 
defendant :  **  Sir,  I  beg  leave  respectfully  to  inform  you,  that  the 
partnership  between  Mr.  Sharpe  and  myself,  as  coachmakers, 
carried  on  under  the  name  of  Sharpe  only,  at  No.  19,  South  Street, 
is  now  dissolved,  and  the  whole  of  the  partnership  property  having 
been  sold  by  public  auction  on  the  28th  and  29th  instant  under 
an  order  of  the  Court  of  Chancery,  I  have  become  the  purchaser 
of  the  chariot  now  in  your  service,  pursuant  to  contract,  and  will 
do  myself  the  honour  of  waiting  on  you  without  delay,  to  receive 
your  commands  relative  thereto,  and  also  to  give  any  explanation 

[  *306  ]  you  may  require.  I  beg  at  the  same  time  to  inform  you,  *that 
the  business  will  in  future  be  carried  on  by  me  as  usual  on  the 
same  premises."  The  defendant,  in  answer,  informed  Eobson 
that  the  agreement  for  the  hire  of  the  carriage  had  been  entered 
into  with  Sharpe  only  ;  and  that,  as  he  (defendant)  did  not  choose 
to  continue  the  job  with  any  other  person,  the  carriage  would  be 
returned  on  the  2nd  of  February,  1827,  the  end  of  the  then 
current  year.  On  the  21st  of  December,  1826,  the  plaintiff 
Sharpe  was  told  by  the  defendant  that  he  was  ready  to  continue 
the  job  with  him  according  to  the  contract  to  its  termination,  or 
would  return  the  chariot  to  him  at  the  end  of  the  then  current 
year ;  Sharpe  said  he  could  not  continue  the  contract,  for  that 
he  had  no  longer  any  thing  to  do  with  it,  as  all  the  partnership 
property  belonging  to  him  and  Eobson  had  been  sold  by  auction : 
that  the  agreement  and  the  chariot  jobbed  by  the  defendant  had 
been  purchased  by  Eobson,  and  that  if  the  defendant  decided 
upon  returning  the  chariot  at  the  end  of  the  current  year  he 
must  send  it  to  Eobson,  for  that  he  (Sharpe)  could  not  take  it  in. 
On  the  1st  of  February,  1827,  the  chariot  was  taken  to  Eobson's 
place  of  business  and  left  there.  The  action  was  brought  to 
recover  the  price  stipulated  to  be  paid  for  the  use  of  the  carriage 
from  that  time  to  February,  1829.    Lord  Tentbrden  was  of 
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opinion  that  the  action  was  not  maintainable,  and  directed  a       Robson 
nonsuit,  but  reserved  liberty  to  the  plaintiff  to  move  to  enter    drummond. 
a  verdict  for  1571.  lOs,    A  rule  nisi  having  been  obtained  for 
that  purpose, 

Campbell  and  White  now  shewed  cause  : 

The  two  plaintiffs  cannot  sue  jointly  on  this  contract.  In 
Lucas  y.De  la  Cour{i),  a  contract  was  made  by  one  of  several 
partners  in  his  individual  capacity,  he  declaring  at  the  ♦time  [  *306  ] 
that  the  subject-matter  of  the  contract  was  his  property  alone : 
and  it  was  held  that  his  declaration  was  evidence  of  that  fact 
against  all  the  partners,  and,  therefore,  that  they  could  not  sue 
jointly  upon  such  a  contract.  Now  in  this  case  Sharpe  made 
the  contract  with  the  defendant,  and  the  latter  did  not  know 
Eobson  to  be  a  partner  ;  he  was  in  fact  a  mere  dormant  partner, 
and  a  dormant  partner  cannot  maintain  an  action  upon  a  con- 
tract tQ  which  he  is  not  a  party :  Lloyd  v.  Archhmde  (2),  Mawman 
y.Gillett{s).  But  assuming  that  the  two  might  sustain  an  action 
on  a  contract  made  by  one  for  the  benefit  of  the  firm,  it  is  an 
answer  to  this  action  that  one  of  the  two  partners  in  whom  the 
defendant  may  have  reposed  a  special  confidence  retired  from 
the  firm  and  became  incapable  of  performing  his  part  of  the 
contract.  By  the  dissolution  of  the  partnership,  and  Sharpens 
leaving  the  firm,  the  contract  entered  into  by  the  latter  with  the 
defendant  was  determined  ;  he  had  no  authority  from  the  defen- 
dant to  make  another  contract  on  his  behalf  with  Bobson,  and 
the  defendant  himself,  when  applied  to  for  that  purpose,  refused 
to  have  any  thing  to  do  with  him. 

Hutchinson y  contra  : 

Sharpe,  by  his  contract,  continued  liable  to  Drummond  for 
five  years.  Nothing  which  took  place  between  Sharpe  and 
Eobson  could  alter  the  relative  situation  of  Sharpe  and  Drummond, 
or  discharge  either  from  his  liability  on  the  contract.  But  Sharpe 
having  contracted  on  behalf  of  himself  and  his  partner,  an  action 
for  the  breach  of  such  contract  may  be  maintained  in  the  name 

(1)  14  R.  R.  426  (1  M.  &  S.  249).     (3)  11  R.  R.  597  (2  Taunt.  325.  n.). 

(2)  11  R.  R.  595  (2  Taunt.  324). 
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BoBBON  of  the  two.  In  Lucas  v.  De  la  Cour(i),  the  contract  was  made  by 
Dbummokd.  one  partner  in  respect  of  property  which  belonged  to  him  alone. 
[  •307  ;  Here  *the  subject-matter  of  the  contract  belonged  to  the  firm. 
The  defendant,  if  he  be  discharged  from  his  obligation  to  perform 
the  contract  during  the  last  two  years,  by  reason  of  Sharpens 
having  quitted  the  firm,  will  have  an  undue  advantage ;  for  he 
will  then  have  had  the  carriage  during  the  first  three  years,  when 
it  was  in  good  condition,  and  will  not  be  bound  to  keep  it  during 
the  last  two,  when  it  must  be  worse  for  wear. 

Lord  Tenterden,  Ch.  J. : 

It  is  unnecessary  to  decide  whether  if  Sharpe  had  continued 
in  the  partnership  till  the  expiration  of  the  five  years  during 
which  the  contract  made  by  him  was  to  continue  in  force,  the 
action  in  the  joint  names  of  him  and  his  partner  might  not  have 
been  maintained.  Here,  after  the  partnership  between  Robson 
and  Sharpe  had  ceased  to  exist,  and  after  Sharpe  had  ceased  to 
carry  on  the  business  of  a  coachmaker,  the  defendant  offered  to 
continue  the  job  with  Sharpe,  but  he  replied  that  that  was 
impossible.  Now  the  defendant  may  have  been  induced  to  enter 
into  this  contract  by  reason  of  the  personal  confidence  which  he 
reposed  in  Sharpe,  and  therefore  have  agreed  to  pay  money  in 
advance.  The  latter,  therefore,  having  said  it  was  impossible 
for  him  to  perform  the  contract,  the  defendant  had  a  right  to 
object  to  its  being  performed  by  any  other  person,  and  to  say 
that  he  contracted  with  Sharpe  alone,  and  not  with  any  other 
person.  On  that  ground  I  think  the  nonsuit  was  right.  The 
rule  for  setting  it  aside  must  therefore  be  discharged. 

LiTTLEDALE,  J.  I 

The  nonsuit  was  right.  I  am  disposed  to  think  there  was  no 
objection  to  Eobson  and  Sharpe  suing  on  a  contract  made  by 
Sharpe  only  on  behalf  of  himself  and  his  partner;  but,  as  to  the 
[  ♦308  ]  other  *point,  I  think  this  contract  was  personal,  and  that  Sharpe 
having  gone  out  of  the  business,  it  was  competent  to  the  defen- 
dant to  consider  the  agreement  at  an  end.  He  may  have  been 
induced  to  enter  into  the  contract  by  reason  of  the  confidence  he 
(1)  14  R.  E.  426  (1  M.  &  S.  249). 
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reposed  in  Sharpe  ;  and  at  all  events  had  a  right  to  his  services       Robson 
in  the  execution  of  it.  Dbummond. 

Parke,  J. : 

This  appears  to  me  to  be  a  very  clear  case.  The  defendant 
made  his  contract  with  Sharpe  by  name,  and  not  knowing  that 
any  other  person  had  an  interest  in  the  subject-matter;  and 
although  Bobson  had  an  interest  in  it  so  as  to  entitle  him  to  sue 
jointly  with  Sharpe,  the  defendant  has  the  same  rights  against 
Sharpe  and  his  partner,  and  may  make  the  same  defence  to  this 
action  brought  by  them  as  if  he  had  contracted  with  Sharpe 
alone,  and  the  action  had  been  brought  by  him.  The  contract 
was  to  continue  for  five  years.  At  the  end  of  the  third  year 
there  was  a  dissolution  of  partnership  between  Sharpe  and 
Bobson,  and  notice  of  that  dissolution,  and  of  Sharpe  having 
assigned  all  his  interest  in  the  contract  to  Bobson,  was  given  to 
the  defendant,  who  said  he  would  not  continue  the  contract  with 
Bobson.  The  very  fact  of  Sharpe's  having  transferred  his  interest 
in  the  contract  to  Bobson  (a  mere  stranger  as  far  as  the  defen- 
dant was  concerned)  was  equivalent  to  saying  (that  which  he  did 
afterwards  say),  I  will  not  perform  my  part  of  the  contract ;  and 
that  is  an  answer  to  the  present  action  brought  in  the  names  of 
Sharpe  and  Bobson ;  for  the  defendant  had  a  right  to  have  the 
benefit  of  the  judgment  and  taste  of  Sharpe  to  the  end  of  the 
contract,  and  which,  in  effect,  he  has  declined  to  supply.  It  is 
true  that  the  defendant  will  have  an  advantage  which  he  would 
not  *have  had  if  the  contract  had  continued  for  the  whole  five  [  *309  ] 
years ;  for  he  will  have  had  the  use  of  the  carriage  during  the 
first  three,  and  will  not  be  bound  to  keep  it  during  the  last  two, 
when  it  must  be  worse  for  wear;  but  this  arises  from  the  default 
of  one  of  the  plaintiffs  in  not  performing  his  part  of  the  contract. 

Pattbson,  J. : 

This  case  appears  to  me  to  admit  of  no  doubt.    It  is,  in 

substance,  a  case  where  a  person  having  made  a  contract  in  his  ' 

own  name  attempts  to  back  out  of  it,  and  transfer  it  to  a  third 

person.     That  he  had  no  right  to  do.    The  rule  for  setting  aside 

the  nonsuit  must  be  discharged. 

Rvle  discharged. 
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,l8»i-  GOOD  V.  CHEESMAN(l). 

May  4.  ^   ^ 

(2  Barn.  &  Adol.  328—333 ;  S.  C.  9  L.  J.  K.  B.  234 ;  S.  C.  at  Nisi  Prius, 

[  828  ]  4  Car.  &  P.  513.) 

A  debtor  being  unable  to  meet  the  demands  of  his  creditors,  they 
signed  an  agreement  (which  was  assented  to  by  the  debtor),  to  accept 
payment  by  his  covenanting  to  pay  two  thirds  of  his  annual  income 
to  a  trustee  of  their  nomination,  and  give  a  warrant  of  attorney  as  a 
collateral  security.  The  creditors  never  nominated  a  trustee,  and  the 
agreement  was  not  acted  upon,  and  one  of  the  creditors  brought  an 
action  against  the  debtor  for  his  demand.  The  debtor  appeared  to  have 
been  always  willing  to  perform  his  part  of  the  engagement : 

Held,  that  the  agreement,  though  not  properly  an  accord  and  satisfac- 
tion, was  still  a  good  defence  on  the  general  issue,  as  it  constituted  a 
valid  new  contract  between  the  creditors  and  the  debtor,  capable  of  being 
immediately  enforced,  and  the  consideration  for  which  to  each  creditor 
was  the  forbearance  of  the  rest;  and  as  there  appeared  no  failure  of 
performance  on  the  part  of  the  debtor. 

Assumpsit  by  the  plaintiff  as  drawer  against  the  defendant  as 
acceptor  of  two  bills  of  exchange.  Plea,  the  general  issue.  At 
the  trial  before  Lord  Tenterden,  Gh.  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1830,  it  was  proved,  on  behalf  of  the  defen- 
dant, that  after  the  bills  became  due,  and  before  the  commence- 
ment of  this  action,  the  plaintiff  and  three  other  creditors  of  the 
defendant  met  together,  in  consequence  of  a  communication  from 
him,  and  signed  the  following  memorandum :  "  Whereas  William 
Gheesman  of  Portsea,  brewer,  is  indebted  to  us  for  goods  sold 
and  delivered,  and  being  unable  to  make  an  immediate  payment 
thereof,  we  have  agreed  to  accept  payment  of  the  same  by  his 
[  *329  ]  covenanting  and  agreeing  to  pay  to  a  trustee  of  *our  nomination 
one  third  of  his  annual  income,  and  executing  a  warrant  of 
attorney  as  a  collateral  security  until  payment  thereof.  As 
witness  our  hands  this  Slst  of  October,  1829."  It  did  not  appear 
whether  or  not  the  defendant  was  present  when  this  paper  was 
signed,  nor  did  he  ever  sign  it ;  but  it  was  in  his  possession  at 
the  time  of  the  trial,  and  he  had  procured  it  to  be  stamped.  At 
the  time  of  the  signature,  the  defendant  had  other  creditors  than 

(1)  Cited  and  followed  (per  Bram-  Ex.  308,  311 ;  and  by  Lord  Black- 
well,  B.)  in  Slater  v.  Jones  (1873)  BURN  in  La  Societe  O^nSrale  de  Pan's 
L.  E.  8  Ex.  186,  193,  42  L.  J.  Ex.  v.  Oeen  (H.  L.  1883)  8  App.  Cas.  606, 
122,  127 ;  Lewis  v.  Leonard  (C.  A.  •  614,  53  L.  J.  Ch.  153,  156.— B.  C. 
1880)  5  Ex.  D.   165,   168,  49  L.  J. 
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the  four  above  mentioned,  and  particularly  one  Gloge,  to  whom  Good 
he  had  given  a  warrant  of  attorney,  on  which  judgment  had  chbbsman. 
been  entered  iip ;  and  it  was  agreed,  at  the  meeting  of  the  81st 
of  October,  that  if  Gloge  would  come  into  the  arrangement  there 
made,  an  additional  201.  per  annum  should  be  set  apart  by  the 
defendant  out  of  his  income.  The  defendant,  on  the  16th  of 
November,  1829,  wrote  to  the  plaintiff  as  follows :  '*  If  you  should 
see  Mr.  Wooldridge  "  (one  of  the  creditors  who  signed)  "  to-day,  I 
should  be  glad  if  you  would  endeavour  to  be  at  my  house  any  noon 
that  you  may  be  down,  as  there  is  an  objection  to  the  arrange- 
ment by  Mr.  Gloge,  the  particulars  of  which  I  will  explain  when 
I  see  you.  I  am  sorry  to  be  so  troublesome ;  but,  of  course,  I 
am  anxious  the  thing  should  be  settled."  Gloge  never  acceded 
to  the  agreement,  nor  was  any  trustee  ever  nominated,  or  covenant 
entered  into,  or  warrant  of  attorney  executed,  as  therein  mentioned. 
The  bills  of  exchange  continuing  wholly  unpaid,  this  action  was 
commenced.  The  Lord  Chief  Justice  left  it  to  the  jury,  as  the 
only  question  of  fact  in  the  case,  whether  the  agreement  entered 
into  by  the  four  creditors  was  conditional  only,  depending  on 
Gloge's  assent,  or  absolute ;  in  the  latter  case,  he  was  of  opinion 
that  the  defendant  was  entitled  to  a  verdict.  The  jury  found  for 
the  defendant,  *but  leave  was  given  to  move  to  enter  a  verdict  [  *sso  ] 
for  the  plaintiff.     A  rule  nisi  having  been  obtained  accordingly, 

Scotland  now  shewed  cause : 

The  objection  taken  is,  that  the  supposed  agreement  for 
forbearance  in  this  case  is  an  accord  without  satisfaction ;  that 
the  consideration  for  the  plaintiff's  alleged  promise  to  give  time 
and  take  his  debt  by  instalments  having  altogether  failed,  his 
engagement  to  that  effect  is  no  answer  to  the  present  action. 
But  this  is  not  a  case  of  accord,  strictly  speaking  ;  nor  is  it  to  be 
governed  by  the  rigid  technical  rules  applicable  to  that  subject. 
It  is  the  substitution  of  a  new  contract,  by  which  the  creditors 
who  are  parties  to  it  agree  to  suspend  the  remedy  for  the  recovery 
of  their  respective  demands.  Such  agreements  have  been  sup- 
ported in  modem  cases  ;  and  there  is  a  sufficient  consideration  ; 
for  where  several  creditors  join  in  an  undertaking  of  this  kind, 
it  is  a  good  consideration  to  each  that  the  rest  subscribe,  and,  in 
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Good  bo  doing,  give  up  a  part  of  their  present  rights  for  the  general 
Cheesman.  advantage  :  and  every  one  is  bound  unless  he  can  shew  that  the 
debtor  has  refused  to  fulfil  the  agreement :  Boothbey  v.  Sowd€n(i). 
Here  the  first  act  in  fulfilment  of  the  contract,  namely,  the 
nomination  of  a  trustee,  was  to  be  performed  by  the  creditors ; 
and  this,  at  all  events,  ought  to  have  been  done  before  they 
could  consider  themselves  as  remitted  to  their  former  rights  by 
any  failure  on  the  part  of  the  debtor :  Tatlock  v.  Smith  (2).  But 
no  such  failure  has  in  fact  been  shewn;  for  the  defendant's 
letter,  which  was  read  at  the  trial  on  behalf  of  the  plaintiff  to 
[  'SSI  ]  prove  that  the  defendant  had  abandoned  the  contract,  *prove8 
the  contrary.  The  ground  on  which  a  creditor,  having  joined 
with  others  in  admitting  the  debtor  to  a  composition,  is  precluded 
from  afterwards  suing  him,  is  the  fraud  which  would  thereby  be 
practised  on  the  rest  of  the  creditors:  Butler  v.  Rhodes {z),  Wood 
V.  Roberts  (4).  The  same  principle  may  be  deduced  from  Cockshott 
V.  Bennett  (5),  and  Steinman  v.  Magnus  (6).  It  is  true,  in  the 
present  case,  the  agreement  was  not  signed  by  the  defendant ; 
but  his  adoption  of  it  is  shewn  by  his  subsequent  letter,  and 
by  his  procuring  the  paper  to  be  stamped. 

Follettf  contra  : 

The  main  answer  to  this  defence  is,  that  the  accord,  if  any, 
was  without  satisfaction,  and  the  defendant  was  never  released. 
The  agreement  of  the  four  creditors  was  altogether  executory, 
and  nothing  was  done  upon  it :  there  is  no  ground,  therefore, 
for  arguing,  as  in  some  of  the  cases  cited,  that  the  plaintiff  has 
induced  others  to  join  him  in  an  act,  from  the  consequence  of 
which  he  now  seeks  to  relieve  himself  individually.  None  of  the 
creditors  were  bound  unless  the  agreement  was  carried  into  effect. 
When  accord  and  satisfaction  are  pleaded,  it  is  quite  usual  to 
traverse  the  averment  of  acceptance;  and  this  is  a  complete 
answer  to  the  plea.  Here  no  acceptance  had,  in  fact,  taken 
place  before  the  action  was  brought ;  the  creditors,  therefore, 
were  not  bound ;  and  while  a  bargain  is  in  fieri  any  party  may 

(1)  3  Camp.  175.  (4)  2  Stark.  417. 

(2)  6  Bing.  339,  (6)  1  R.  E.  617  (2  T.  E.  763). 

(3)  1  Esp.  236.  (6)  11  East,  390. 
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retract,  if  he  has  not  as  yet  altered  the  situation  of  third  persons.        Good 
Where  third  parties  are  not  affected,  a  creditor,  agreeing  by    chemman, 
parol  to  take  a  less  sum  than  his  entire  debt,  is  not  thereby  pre- 
cluded from  afterwards  suiag  for  the  whole.     In  Heathcote  v. 
*Crook8hanks  (1)  it  was  held  that  such  an  agreement  among  the       [  '332  ] 
creditors,  not  having  been  followed  by  actual  acceptance,  was 
not  obligatory. 

(LiTTLEDALE,  J.  I  It  was  obscrved  there  by  Buller,  J.  that  no 
fund  was  appropriated  for  the  payment  of  the  debt;  and  that 
if  the  debtor  had  assigned  over  all  his  effects  to  a  trustee  for 
distribution  among  the  creditors,  that  would  have  been  a  good 
consideration  for  a  promise  of  forbearance. 

Parke,  J. :  It  did  not  appear  by  the  pleadings  in  that  case 
that  the  creditors  agreed  to  forbear.  Here  it  may  be  iaferred 
that  they  did.) 

Still  it  was  a  question  discussed  by  the  Court,  whether  an  agree- 
ment to  forbear,  under  such  circumstances,  was  binding ;  and 
they  thought  it  was  not.  Lord  Ellenborough  lays  it  down  in 
Steinman  Y.  Magniis  (2),  that,  in  the  absence  of  fraud  on  other 
parties,  a  simple  agreement  by  a  creditor  to  accept  less  than  his 
just  demand  will  not  bind  him.  The  non-completion  of  the 
agreement  in  the  present  case  was  the  fault  of  the  defendant ; 
for,  according  to  Cranley  v.  Hillary  (3),  (where  Lord  Ellenborough 
seemed  inclined  to  reconsider  his  former  opinion  in  Bootlibey  v. 
Sowden(4)f)  the  person  to  be  discharged  is  bound  to  do  the  act 
which  is  to  discharge  him,  and  not  the  other  party.  It  was  his 
business  to  seek  out  the  creditors,  procure  the  nomination  of  a 
trustee,  and  tender  the  necessary  securities.  If  the  defendant, 
instead  of  the  general  issue,  had  pleaded  accord  and  satisfaction, 
it  would  not  have  been  sufficient  to  shew  a  parol  agreement  by 
the  plaintiff  and  other  creditors  to  receive  less  than  their  demands ; 
the  defendant  must  have  averred  an  execution  by  himself  of  an 
assignment  or  warrant  of  attorney,  or  something  tantamount, 
*in  fulfilment  of  his  part  of  the  accord,  and  an  acceptance  by       [  *333  ] 

(1)  2  T.  E.  24.  (3)  2  M.  &  S.  120. 

(2)  11  East,  393.  (4)  3  Camp.  175. 
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Good        them :  f or  "  every  accord  ought  to  be  full,  perfect,  and  complete ; " 
•CHEE8MAN.    a^d  "  if  the  thing  be  to  be  performed  at  a  day  to  come,  tender 
and  refusal  is  not  sufficient  without  actual  satisfaction   and 
acceptance :  "  Pey toe's  case  (i). 

Lord  Tjbntbrden,  Ch.  J. : 

Upon  the  whole,  I  am  of  opinion  that  the  verdict  in  this  case 
was  right.  On  the  evidence  it  must  be  taken  that  the  defendant 
assented  to  the  composition,  and  would  have  been  willing  to 
assign  a  third  of  his  income  to  a  trustee  nominated  by  the 
creditors,  and  execute  a  warrant  of  attorney,  as  required  by  the 
agreement ;  but  he  could  not  do  so  unless  the  creditors  would 
appoint  a  trustee  to  whom  such  assignment  could  be  made,  or 
warrant  of  attorney  executed.  That  no  such  appointment  took 
place  was  the  fault  of  the  creditors,  not  of  the  defendant.  It 
certainly  appears  that  this  was  not  an  accord  and  satisfaction 
properly  and  strictly  so  called,  but  it  was  a  consent  by  the 
parties  signing  the  agreement  to  forbear  enforcing  their  demands, 
in  consideration  of  their  own  mutual  engagement  of  forbearance; 
the  defendant,  at  the  same  time,  promising  to  make  over  a  part 
of  his  income,  and  to  execute  a  warrant  of  attorney,  which  would 
have  given  the  trustee  an  immediate  right  for  their  benefit. 
Then  is  not  this  a  case  where  each  creditor  is  bound  in  con- 
sequence of  the  agreement  of  the  rest  ?  It  appears  to  me  that 
it  is  so,  both  on  principle  and  on  the  authority  of  the  cases 
in  which  it  has  been  held  that  a  creditor  shall  not  bring  an 
action,  where  others  have  been  induced  to  join  him  in  a  com- 
[  'SS*  ]  position  *with  the  debtor ;  each  party  giving  the  rest  reason 
to  believe  that,  in  consequence  of  such  engagement,  his  demand 
will  not  be  enforced.  This  is,  in  fact,  a  new  agreement, 
substituted  for  the  original  contract  with  the  debtor ;  the 
consideration  to  each  creditor  being  the  engagement  of  the 
others  not  to  press  their  individual  claims. 

Littlbdalb,  J. : 

This  is  not  strictly  an  accord  and  satisfaction  or  a  release,  but 
it  is  a  new  agreement  between  the  creditor  and  debtor,  such  as 
(1)  9  Co.  Eep.  79  b. 
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might  very  well  be  entered  into  on  a  valid  consideration.  It  was  good 
not  necessary  in  this  particular  case  that  there  should  be  an  cheeshan. 
actual  assignment,  or  execution  of  a  warrant  of  attorney :  if  it 
only  rested  with  the  plaintiff  and  the  other  creditors  that  the 
contract  should  be  carried  into  effect,  and  the  defendant  was 
always  ready  to  do  his  part,  it  is  the  same  as  if  he  had  actually 
executed  an  assignment  or  warrant  of  attorney.  This  case, 
therefore,  is  different  from  Heathcote  v.  Crookshanks  (i).  And 
it  would  be  unjust  that  the  plaintiff  by  this  action  should 
prejudice  the  other  three  creditors,  each  of  whom  signed  the 
agreement,  and  has  since  neglected  the  recovery  of  his  demand, 
under  a  persuasion  that  none  of  the  parties  to  the  memorandum 
would  proceed  against  the  defendant. 

Parke,  J. : 

I  am  of  opinion  that  the  verdict  was  right.  By  the  agreement 
entered  into  among  these  parties,  the  defendant  was  to  give,  and 
the  creditors  to  accept,  certain  securities  for  payment  in  the 
manner  *there  stipulated ;  and  upon  the  faith  of  that  com-  [  336  ] 
promise  the  three  creditors  who  signed  with  the  plaintiff 
have  postponed  their  demands.  Then,  cannot  this  transaction 
be  pleaded  in  bar  to  the  present  suit?  It  is  laid  down  in 
Com.  Dig.  Accord  (B  4),  that  an  accord  with  mutual  promises 
to  perform  is  good,  though  the  thing  be  not  performed  at  the 
time  of  action;  for  the  party  has  a  remedy  to  compel  the 
performance :  but  the  remedy  ought  to  be  such  that  the  party 
might  have  taken  it  upon  the  mutual  promise  at  the  time  of  the 
agreement.  Here  each  creditor  entered  into  a  new  agreement 
with  the  defendant,  the  consideration  of  which,  to  the  creditor, 
was  a  forbearance  by  all  the  other  creditors  who  were  parties, 
to  insist  upon  their  claims.  Assumpsit  would  have  lain  on  either 
side  to  enforce  performance  of  this  agreement,  if  it  had  been 
shewn  that  the  party  suing  had,  as  far  as  lay  in  him,  fulfilled 
his  own  share  of  the  contract.  I  think,  therefore,  that  a  mutual 
engagement  like  this,  with  an  immediate  remedy  given  for  non- 
performance, although  it  did  not  amount  to  a  satisfaction,  was  in 
the  nature  of  it,  and  a  sufficient  answer  to  the  action. 

(1)  2  T.  E.  24. 

87—2 
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Good         Pattbbon,  J. : 

V. 

Chbbbman.        The  question  is,  whether  or  not  this  agreement  was  binding 

on  the  plaintiff.    I  think  it  was.    The  agreement  was  entered 

into  by  him  on  a  good  consideration,  namely,  the  midertaking  of 

the  other  creditors  who  signed  the  paper  at  the  same  time  with 

him,  on  the  faith,  which  every  one  was  induced  to  entertain,  of 

a  forbearance  by  all  to  the  debtor. 

Rule  discharged. 


1831.  Ex  PARTE  ANN  FARLOW,  in  the  Matter  of  the 

^^-  HUNGERFOED  MARKET  COMPANY. 

[  341  ]         ^2  Barn.  &  Adol.  341—349 ;  S.  C.  nom.  Bex  y.  Hunger/ord  Markti  Co., 

9  L.  J.  K.  B.  255.) 

By  statute  11  Geo.  lY.  c.  Ixx.  the  Hungerford  Market  Company  are 
empowered  to  purchase  certain  property,  and  the  leases,  &c.  of  premises 
on  it ;  and  the  lessees  and  tenants  for  years  or  at  will  are  to  give  up 
possession  at  three  months'  notice,  but  compensation  is  to  be  made  to 
any  such  tenant  required  to  quit  before  the  expiration  of  his  term. 
Sect.  19  provides,  that  all  tenants  for  years,  from  year  to  year,  or  at 
will,  *'  who  shall  sustain  any  loss,  damage,  or  injury  in  respect  of  any 
interest  whatsoever  for  good-will,  improvements,  tenant's  fixtures,  or 
otherwise,  which  they  now  enjoy,  by  reason  of  the  passing  of  this  Act," 
shall  be  entitled  to  compensation,  to  be  assessed,  if  necessary,  by  a  jury. 

A  tenant  from  year  to  year  was  ejected  by  the  Company,  but  received 
a  regular  half-year's  notice  to  quit.  It  appeared  that  she  had  been  many 
years  in  possession ;  and  that  the  tenancy  was  not  likely  to  have  been 
determined  if  the  Act  had  not  passed :  Held,  that  she  was  entitled  to 
compensation  for  the  whole  marketable  interest  which  she  had  in  the 
premises  at  the  time  when  the  Act  passed;  and  that  the  good- will, 
though  of  premises  on  so  uncertain  a  tenure,  was  protected  by  the  Act 
as  an  interest  which  would,  practically,  have  been  valuable  as  between 
the  tenant  and  a  purchaser,  though  it  was  not  a  legal  interest  as  against 
the  landlord. 

Otherwise,  where  the  tenancy  was  from  year  to  year,  determinable  at 
three  months'  notice  ending  with  the  year,  and  with  a  stipulation  against 
underletting  without  leave. 

In  a  case  said  to  come  within  the  protection  of  the  Act,  where  the 
Company  had  brought  ejectment,  the  Court  refused  to  stay  proceedings 
till  compensation  should  be  made,  or  a  jury  summoned. 

The  Attorney-General,  in  Hilary  Term,  obtained  a  rule  nisi 
for  a  mandamus  to  the  Hungerford  Market  Company,  to  cause 
a  jury  to  be  summoned  according  to  the  statute  in  that  behalf, 
to  assess  compensation  for  the  injury  which  Ann  Farlow  would 
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sustain  by  being  obliged  to  leave  certain  premises  occupied  by  Ex  parte 
her  in  Little  Hungerford  Street,  in  or  near  the  Hungerford 
House  estate,  which  premises  the  Company  had  purchased 
of  the  Eev.  Henry  Wise ;  "  and  for  loss,  damage,  or  injury  in 
respect  of  any  interest  whatsoever  for  good-will,  improvements, 
tenant's  fixtures,  or  otherwise,"  which  the  said  Ann  Farlow 
might  sustain  by  reason  of  the  passing  of  the  Act. 

The  Company  was  incorporated  by  statute  11  Geo.  IV.  c.  Ixx., 
for  the  purpose  of  re-establishing  (on  a  more  extended  plan)  the 
market  originally  granted  by  King  Charles  II.  to  Sir  Edward 
Hungerford,  E.B.,  and  his  heirs,  to  be  holden  within  a  certain 
messuage  called  Hungerford  House  or  "  Hungerford  Inn,"  in  or 
near  the  *  Strand.  The  Act,  after  reciting  that  the  Company  [  *342  ] 
had  contracted  to  purchase  the  premises  called  Hungerford 
Market,  wharf  and  stairs,  &c.  empowered  them  to  buy  in  any  of 
the  subsisting  leases  or  agreements  for  leases  on  any  part  of  the 
said  premises.  And  by  sect.  17  it  was  enacted,  that  every  lessee 
or  tenant  for  years  or  at  will,  and  every  other  person  in  possession 
of  any  messuages,  &c.  which  should  be  purchased  by  virtue  of 
the  Act,  should  deliver  up  possession  to  the  Company  at  three 
months'  notice,  the  Company  making  such  compensation  to  the 
tenant  or  lessee,  in  case  he  should  be  required  to  quit  before  the 
expiration  of  his  term,  as  they  should  think  reasonable;  and 
that  in  case  of  dispute  the  compensation  should  be  settled  by  a 
jury,  to  be  summoned  as  the  Act  directed.  Section  19  provides, 
that  all  or  any  person  or  persons,  tenant  or  tenants  for  years, 
from  year  to  year,  or  at  will,  occupier  or  occupiers  of  any  part  of 
the  market  and  other  hereditaments  forming  the  said  estate 
called  Hungerford  House,  &c.  or  therewith  contracted  to  be 
purchased  by  the  Company,  who  ''  shall  or  may  sustain  or 
be  put  unto  any  loss,  damage,  or  injury,  in  respect  of  any 
interest  whatsoever,  for  good-will,  improvements,  tenant's 
fixtures,  or  otherwise,  which  they  now  enjoy,  by  reason  of  the 
passing  of  this  Act,"  shall  receive  compensation  from  the 
Company  in  the  manner  prescribed  by  a  former  section,  namely, 
by  the  assessment  of  a  jury,  if  terms  cannot  otherwise  be  agreed 
upon. 

Ann  Farlow  was  the  widow  of  a  person  who  had  carried  on 
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Ex  parte  the  business  of  a  carman  and  lighterman  on  premises  forming 
part  of  the  estate  purchased  by  the  Company.  It  did  not  appear 
that  he  had  any  lease  ;  but  he  and  his  father  had  been  tenants 
of  the  property  in  question  for  sixty  years.    The  widow  occupied 

[  *S4S  ]  them  *from  the  time  of  her  husband's  death,  as  tenant  from 
year  to  year,  and  continued  the  business.  At  Midsummer,  1880, 
after  the  passing  of  the  Act,  she,  and  other  yearly  tenants  on  the 
estate,  received  notice  to  quit ;  and  she,  in  consequence,  required 
the  Company  either  to  give  her  compensation  for  the  damage  she 
would  sustain  by  being  turned  out  of  the  premises,  or  to  summon 
a  jury  according  to  the  Act.  In  support  of  the  present  rule  it 
was  sworn,  that  the  loss  to  this  party,  in  respect  of  connection 
and  other  local  advantages,  would  be  very  great;  that  Jier 
husband  had  laid  out  large  sums  of  money  on  the  premises, 
being  assured  by  the  then  proprietor,  from  whom  the  Company 
purchased,  that  he  should  not  be  disturbed  in  his  possession  as 
long  as  the  rent  was  duly  paid ;  which  had  been  done  both  before 
and  since  his  death.  On  the  expiration  of  the  time  specified  in 
the  notice  to  quit,  an  ejectment  was  brought  on  behalf  of  the 
Company ;  and  while  this  rule  was  depending  they  recovered 
possession.  Affidavits  were  filed  by  the  Company  in  opposition 
to  the  rule,  but  were  not  used,  the  Court  being  of  opinion  that 
they  came  too  late. 

Sir  James  Scarlett  and  Follett  now  shewed  cause : 

There  is  no  ground  for  the  claim  of  compensation.  This  is 
not  a  proceeding  under  the  statute,  but  by  regular  notice  to  quit 
at  the  expiration  of  the  year.  Section  17  expressly  provides  that 
compensation  is  to  be  given  where  a  tenant  shall  be  required  to 
quit  before  the  expiration  of  his  term ;  and  although  section  19 
directs  that  recompense  shall  be  made  to  all  tenants  sustaining 
injury  in  respect  of  any  interest  whatsoever  for  good-will,  &c.  by 
[  *S44  ]  reason  of  the  passing  of  the  Act,  that  *can  only  extend  to 
legal  interests.  Here  no  legal  interest  could  subsist  after  the 
expiration  of  the  notice  to  quit;  the  tenancy  was  determined 
by  the  ordinary  course  of  law,  as  it  might  have  been  if  the 
statute  had  never  passed.  As  to  the  fixtures  there  will  be  no 
dispute* 
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The  Attorney-General  and  Law,  contra :  Ex  parte 

Fablow. 
The  Company  only  exists  by  the  Act  of  Parliament ;  and  it 

was  clearly  the  object  of  the  Legislature  to  take  care^  while 

establishing  them,  that  no  injury  should  in  any  respect  accrue 

to  a  large  body  of  persons  who  had  long  been  carrying  on  trade 

upon  this  property.     The  enactment  of  section  19  is  large  and 

novel :  it  provides  compensation  for  all  persons  who  shall  suffer 

in  any  interest  for  good-will,  &c.  which  they  now  enjoy ;  that  is, 

at  the  passing  of  the  Act.    At  that  time  the  party  making  the 

present  application  enjoyed  an  interest  which,  though  nominally 

subsisting  but  from  year  to  year,  might  in  reality  be  considered 

permanent,  but  tor  this  statute ;  and  would  have  been  treated  as 

such  in  any  bargain  with  a  purchaser.     She  is  therefore  entitled 

to  compensation  for  a  substantial*marketable  interest  which  then 

existed,  in  the  good-will,  improvements,  and  tenant's  fixtures, 

and  which  interest  was  disturbed,  and  its  value  taken  away,  by 

this  Act  of  the  Legislature.     Section  17  only  refers  to  tenants 

dispossessed  before  their  terms  expire ;  section  19  must  have  some 

additional  meaning,  and  can  only  be  understood  as  referring  to 

the  kind  of  interest  which  is  here  in  question. 

LoBD  Tbntbrden,  Ch.  J.: 

I  am  of  opinion  that  in  this  case  a  mandamus  ought  to  go.  It 
appears  by  the  statute  that  a  contract  had  been  made  by  a  new 
Company  *to  purchase  a  very  considerable  estate,  used  as  a  market.  [  *345  ] 
The  Act  empowers  them,  when  the  estate  shall  have  been 
conveyed,  to  treat  for,  purchase,  and  take  any  of  the  subsisting 
leases,  or  agreements  for  leases,  of  or  in  any  part  of  the  premises ; 
and  by  section  17  it  is  enacted  that  every  lessee  or  tenant  for 
years,  or  at  will,  of  any  premises  which  shall  be  purchased  by 
virtue  of  the  Act,  shall  deliver  up  possession  to  the  Company 
upon  three  months'  notice  to  quit,  compensation  being  made 
(which  in  case  of  dispute  is  to  be  settled  by  a  jury),  if  any  such 
tenant  be  required  to  quit  before  the  expiration  of  his  term. 
Then  comes  the  nineteenth  section ;  and  this  appears  to  me,  on 
the  whole  view  of  it,  to  have  been  intended  to  provide  for  that 
feeble  and  imperfect  interest  which  many  occupiers  had  in  the 
premises  to  be  contracted  for  by  this  Company.    It  was  likely  to 
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Ex  parte  be  foreseen  by  the  Legislatare  that  when  the  Company  was 
established,  and  the  proceedings  taken  which  this  Act  had  in 
view,  many  occupiers  of  premises  in  the  old  market  would  be 
dispossessed ;  and  if  it  was  considered  that  this  might  be  done 
in  the  ordinary  way,  by  ejectment,  and  that  the  parties  should 
then  have  no  right  or  claim  against  the  Company,  I  do  not  see 
why  the  nineteenth  section  should  have  been  framed.  That 
section  is  certainly  obscure,  and  incorrectly  worded ;  but  it 
provides  compensation  for  all  persons  who  shall  sustain  any 
damage  or  injury,  "in  respect  of  any  interest  whatsoever,  for 
good-will,  improvements,  tenant's  fixtures,  or  otherwise,  which 
they  now  enjoy,  by  reason  of  the  passing  of  this  Act."  Now  it 
seems  perfectly  clear  that  if  this  Act  had  not  passed,  the  tenants 
and  occupiers  would  not  have  been  all  dispossessed,  as  they  will 
[  *346  J  be  under  the  Act.  It  is  said  "  the  interest  *  which  they  now 
enjoy  "  must  bo  taken  to  mean  a  legal  interest,  and  that  all  legal 
interest  was  determined  by  the  notice  to  quit.  But  I  think  this 
is  not  the  fair  meaning  of  the  words,  and  that  they  must  be 
understood  as  signifying  that  sort  of  right  which  an  occupier 
ordinarily  has,  of  parting  with  his  tenancy  to  another  person  for 
such  sum  as  he  may  be  induced  to  give  for  good-will,  fixtures, 
and  improvements,  and  which  is  often  very  considerable  though 
the  tenancy  be  only  from  year  to  year,  where  there  is  a  confidence 
that  it  will  not  be  put  an  end  to.  This  interest,  feeble  as  it  may 
be  (since  it  is  always  determinable  at  a  short  notice),  may  justly 
be  considered  as  matter  of  value  to  the  owner,  and  to  any  other 
party  who  becomes  the  purchaser.  In  a  transaction  between 
landlord  and  tenant,  the  "good- will "  could  not  be  a  subject  of 
consideration.  I  think,  therefore,  that  the  word  "interest"  in 
the  nineteenth  section  must  be  understood,  not  of  a  strict  legal 
interest,  but  of  that  which  in  common  parlance  is  called  interest 
in  the  good-will,  and  which  is  usually  a  subject  of  sale  between  an 
occupier  and  a  person  about  to  come  into  his  place,  however  infirm 
the  right  may  be,  and  however  short  the  legal  term  of  enjoyment. 

LiTTLEDALE,  J.: 

The  section  is  obscure;  but  reading  it  as  if  the  words  "by 
reason  of  the  passing  of  this  Act "  came  after  the  words  "damage 
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or  injury,"  the  only  question  is,  whether  this  person  has  ^been  Ex  parte 
put  to  any  loss,  damage,  or  injury,  by  reason  of  the  passing  of 
the  Act,  in  respect  of  any  interest  for  good-will  or  otherwise, 
which  she  then  enjoyed  ?  When  the  Act  passed  she  had  at  least 
a  term  of  six  months  unexpired  in  the  premises;  she  had 
therefore  some  interest  in  the  good- will  at  that  time ;  *and  she  [  *8^7  ] 
has  been  deprived  of  it  by  reason  of  the  passing  of  the  Act. 
It  is  perhaps  true,  that  in  strict  legal  consideration  there  may  be 
no  interest  in  a  good- will ;  but  we  know  that  there  is  practically 
such  an  interest,  which  is  usually  a  subject  of  sale.  That 
interest  the  Legislature  seems  to  have  contemplated  in  this 
section ;  and  it  was  one  which  this  party,  though  only  a  yearly 
tenant,  would  in  all  probability  have  continued  to  enjoy  undis- 
turbed if  the  Act  had  not  passed.  The  amount  of  compensation, 
however,  will  be  for  a  jury.     I  think  the  mandamus  ought  to  go. 

Pabke,  J. : 

If  the  Company  could  have  purchased  these  premises  without 
the  assistance  of  an  Act  of  Parliament,  no  doubt  they  might 
have  turned  out  the  present  applicant  without  any  compensation, 
but  such  as  she  might  have  been  entitled  to  by  her  bargain  with 
the  landlord  from  whom  they  purchased.  But  they  have  come 
to  Parliament  to  be  made  a  corporation,  and  to  be  invested  with 
peculiar  powers ;  and  the  Legislature  appears  to  have  intended 
that  the  occupiers  of  the  old  market  should  not  suffer  by  the 
exercise  of  these  powers  without  a  compensation  for  such  interests 
as  would  be  affected  by  the  Act.  The  only  doubt  I  have  had  was, 
whether  the  language  used  was  sufficient  to  carry  the  intention 
into  effect ;  but  I  think  the  words  of  the  nineteenth  section  are 
so.  It  cannot  have  been  intended  merely  to  place  the  tenant 
in  the  same  situation  with  respect  to  the  Company  as  he  would 
have  been  with  the  landlord  at  the  determination  of  his  tenancy, 
for  any  provision  to  that  effect  would  have  been  unnecessary; 
and,  besides,  the  tenant  has  no  "  interest  for  good-will "  as 
against  the  landlord.  It  seems  to  me  that  the  enactment  *was  [  •348  ] 
meant  to  apply  to  the  state  of  things  at  the  time  of  passing 
the  statute,  and  to  give  compensation  for  the  power  which 
the  occupier  then  had  to  dispose  of  the  good-will  and  other 
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Ez  parte  advantages  in  the  usual  manner  to  an  incoming  tenant,  in  the 
expectation  that  the  tenancy  would  not  be  put  an  end  to.  The 
object  appears,  on  the  whole,  to  have  been,  that  the  tenant 
should  be  placed  as  far  as  possible  in  the  same  situation  as  if  the 
Act  had  not  passed. 

Pattbson,  J. : 

I  have  also  had  some  difficulty  in  the  construction  of  this 
clause,  but  I  think  the  words  "any  interest  for  good-will" 
clearly  shew  that  the  Legislature  did  not  contemplate  a  legal 
interest  as  between  landlord  and  tenant ;  for  no  interest  in  the 
good-will  could  be  insisted  upon  against  a  landlord,  who,  at  the 
the  time  of  passing  the  Act,  would  have  been  entitled  to  put  an 
end  to  the  tenancy  at  half  a  year's  notice.  Then,  as  the  words 
must  have  some  signification,  I  think  they  must  be  understood 
to  mean  that  the  Company  is  to  make  compensation  to  the 
tenant  in  the  same  manner  as  an  ordinary  purchaser  taking  a 
yearly  tenancy  with  the  incidents  commonly  attending  it. 

Rvle  absolute. 

A  similar  rule  nisi  for  a  mandamus  to  the  Company  was 
obtained  on  the  part  of  Joseph  Wright,  another  tenant  of 
premises  in  the  market,  on  affidavits  nearly  resembling  those 
[  •349  ]  made  use  of  in  the  above  case.  Sir  James  *Scarlett  and  FoUett 
shewed  cause  in  Trinity  Term,  1881,  and  the  Attorney-General 
and  Laic  were  heard  contrh;  but  it  appeared,  on  the  affidavits 
now  filed  by  the  Company,  that  the  party  applying  had  held 
under  the  landlord,  Mr.  Wise,  of  whom  the  Company  purchased, 
on  an  agreement  for  one  year  certain  from  Michaelmas,  1822, 
with  liberty  to  the  landlord  afterwards  to  determine  the  tenancy 
in  any  year  at  three  months'  notice,  and  with  a  stipulation  also 
that  the  tenant  should  not  underlet  or  give  up  possession  of  the 
premises  without  leave  in  writing.  The  Court  was  of  opinion 
that  these  conditions  of  holding,  especially  the  last,  essentially 
distinguished  this  case  from  the  preceding,  and  the  rule  was 
discharged ;  as  also  were  two  other  rules  obtained  under  circum- 
stances not  materially  differing. 
In  the  following  Michaelmas  Term  Kelly  obtaiaed  a  rule  on 
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the  application  of  a  party  named  Lee,  against  whom  the  Company  Ex  parte 
had  brought  ejectments,  under  similar  circumstances  to  those 
last  stated,  calling  on  the  lessors  of  the  plaintiff  to  shew  cause 
why  proceedings  should  not  be  stayed  till  they  should  have  made 
compensation  to  the  defendant  for  his  interest,  good-will,  and 
fixtures,  according  to  the  Act,  or  summoned  a  jury  for  that  pur- 
pose. Sir  James  Scarlett  and  Follett  shewed  cause ;  and  Kelly, 
contra,  insisted  that,  by  the  provisions  of  the  Act,  the  making 
compensation  was  a  condition  precedent  to  determining  the  pos- 
session. The  Court,  however,  held,  that  this  view  of  the  statute, 
assuming  it  to  be  correct,  might  form  an  answer  to  the  action  of 
ejectment,  but  furnished  no  ground  for  the  interference  of  the 
Court;  and  this,  and  three  other  rules  in  similar  cases,  were 
discharged. 


HULLETT  V.  HAGUE.  }?^\ 

May  5« 
(2  Bam.  &  Adol.  370-^79;  S.  C.  9  L.  J.  K.  B.  242 ;  1  Carp.  Pat.  Cas.  501.) 


A  patent  was  taken  out  for  improvements  in  evaporating  sugar,  &c. 
The  specification  was  as  follows:  *'  My  invention  consists  in  a  method 
or  apparatus  as  hereinafter  described,  by  which  I  am  enabled  to  evaporate 
liquids  and  solutions  at  a  low  temperature,  &c.  And  my  said  invention 
and  improvement  consists  in  forcing,  by  means  of  bellows,  or  any  other 
blowing  apparatus,  atmospheric  or  any  other  air,  either  in  a  hot  or  cold 
state,  through  the  liquid  or  solution  subjected  to  evaporation ;  and  this 
I  do  by  means  of  pipes,  whose  extremities  reach  nearly  (or  within  such 
distance  as  may  be  found  most  suitable  under  peculiar  drcumstanoes)  to 
the  upper  or  interior  area  of  the  bottom  of  the  pan  or  boiler  containing 
such  liquid  or  solution,  the  other  extremities  of  such  pipes  being  con- 
nected with  larger  pipes,  which  communicate  with  the  bellows  or  other 
blowing  apparatus  which  forces  the  air  into  them."  The  lesser  pipes 
were  to  be  equally  distributed,  and  their  lower  ends  on  a  level  with  each 
other.  It  was  further  declared,  that  the  form  of  the  apparatus  might  be 
varied,  provided  the  essential  properties  were  maintained :  Held,  that 
taking  l^e  whole  of  the  specification  together,  it  appeared  that  the  inven- 
tion consisted  of  the  particular  method  or  process  of  forcing,  by  means 
of  bellows,  &c.  air  through  the  liquid  subjected  to  evaporation,  viz.  by 
pipes  connected  with  larger  pipes,  and  placed  as  mentioned  in  the  speci- 
fication ;  and,  therefore,  that  it  was  not  void  because  another  patent  had 
been  before  granted  to  other  persons  for  effecting  the  same  object,  by  a 
coil  of  pipes  (lying  at  the  bottom  of  a  vessel),  perforated  with  small  holes, 
or  by  a  shallow  cullender  placed  at  the  bottom  of  the  vessel. 

This  was  an  action  for  the  infringement  of  a  patent,  of  which 
the  plaintiff  was  the  assignee.    Plea,  not  guilty.    At  the  trial 


[370] 


588  1831.    K.  B.    2  B.  &  AD.  370— 871-  [b.b. 


HuLLETT  before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings  after  last 
Hague.  Hilary  Term,  the  plaintiff  produced  a  patent,  dated  the  27th  of 
November,  1828,  granted  to  one  Kneller,  for  certain  improve- 
ments in  evaporating  sugar  (which  improvements  were  also 
applicable  to  other  purposes),  and  ^e  following  specification: 
"I  W.  G.  Kneller  do  declare  that  my  invention  consists  in  a 
method  or  process,  and  certain  apparatus  as  hereinafter  described, 
by  which  I  am  enabled  to  evaporate  liquids  and  solutions  at  a 
low  temperature,  and  thereby  to  avoid  the  injury  to  which  cer- 
tain substances  which  require  a  nice  and  delicate  application  of 
heat,  such  as  sugar,  for  instance,  are  liable  by  being  exposed  to 
too  high  a  temperature ;  and  I  do  further  declare,  that  my  said 
invention  and  improvement  consists  in  forcing,  by  means  of 
bellows,  or  any  other  blowing  apparatus,  atmospheric  or  any 
other  air,  either  in  a  hot  or  cold  state,  through  the  liquid  or 
[  *37i  ]  solution  subjected  to  evaporation,  and  this  I  do  by  means  *of 
pipes,  whose  extremities  reach  nearly  (or  within  such  distance 
as  may  be  found  suitable  under  peculiar  circumstances)  to  the 
upper  or  interior  area  of  the  bottom  of  the  pan  or  boiler  con- 
taining such  liquid  or  solution,  the  other  extremities  of  such 
pipes  being  connected  with  larger  pipes  which  communicate  with 
the  bellows,  or  other  blowing  apparatus,  which  forces  the  air 
into  them.  The  pan  or  boiler  may  be  of  any  shape  or  dimensions, 
but  I  prefer  it  with  a  flat  level  bottom,  and  I  introduce  the  liquid 
or  solution  to  the  depth  of  from  about  four  to  six  inches.  The 
heat  may  be  applied  to  the  lower  or  exterior  area  of  the  bottom 
of  such  pan  or  boiler,  by  naked  fire,  steam,  or  hot  air  in  the 
usual  manner,  and  by  means  well  understood  ;  the  air  then  forced 
into  the  heated  liquid  or  solution  keeps  it  in  a  constant  agitation, 
abstracts  its  heat,  and  carries  off  the  steam  or  vapour,  which  is 
to  be  expelled  by  raising  the  degree  of  heat  under  the  pan  or 
boiler,  and  increasing  the  quantity  and  velocity  of  the  air  injected 
into  the  liquid  or  solution ;  or,  on  the  contrary,  by  lowering  the 
heat  and  moderating  the  injection  of  air,  the  evaporation  is 
retarded  at  the  pleasure  of  the  operator."  The  specification  then, 
after  describing  at  what  degree  of  temperature  this  might  be  done, 
proceeded  as  follows  :  "  And  I  further  declare  that  this  my  inven- 
tion may  be  applied  to  the  evaporation  of  other  liquids  as  well 
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as  sugar,  and  that  the  form  or  constraction  of  the  apparatus  Hullbtt 
which  I  use  to  produce  the  above  effect  may  be  varied  according  haoue. 
to  circumstances,  and  the  form  or  position  of  the  pan  to  which 
it  is  to  be  applied :  but  two  things  are  essential  in  its  construc- 
tion ;  the  first  of  which  is,  that  however  numerous  the  blowing 
pipes  may  be,  their  lower  orifices  should  be  distributed  as  *evenly  [  •372  ] 
and  equally  over  the  whole  surface  of  the  bottom  of  the  pan  as 
possible ;  and,  secondly,  that  a  stream  of  air  should  issue  from 
the  lower  end  of  every  one  of  them  at  the  same  time.  To  ensure 
this  latter  object  it  is  immaterial,  whether  the  bottom  of  the  pan 
or  boiler  be  perfectly  level,  but  it  is  quite  necessary  that  all  the 
lower  ends  of  the  blowing  tubes  should  be  on  a  level  and  parallel 
to  the  surface  of  the  fluid  to  be  evaporated,  in  order  that  there 
may  not  be  a  higher  column  of  fluid  in  one  tube  than  in  another. 
The  mode  of  construction  necessary  to  produce  these  objects  may 
be  various,  but  in  order  the  more  distinctly  to  explain  my  meaning 
and  my  mode  of  operating,  I  hereunto  subjoin  a  drawing  of  the 
apparatus  which  I  have  used,  and  find  to  answer  the  purpose." 
(The  drawing  was  annexed  to  the  specification.)  ''  The  form  of 
this  apparatus  may  be  varied,  provided  its  essential  properties 
of  the  air  blowing  through  all  the  descending  tubes,  and  their 
being  so  disposed  as  to  produce  greatly  divided  and  equally  dis- 
tributed currents  of  air  over  the  whole  bottom  of  the  vessel  at 
once,  are  maintained ;  because  my  invention  consists  in  producing 
rapid  evaporation  at  lower  temperature  than  usual  by  the  means 
hereinbefore  described." 

This  specification  having  been  read  on  the  part  of  the  plaintiff, 
the  defendant  put  in  another  patent,  under  which  he  acted, 
granted  to  Richard  Knight  and  Bupert  Eirk  on  the  9th  of  May, 
1822,  entitled  **  a  patent  for  the  invention  of  a  process  for  the 
more  rapid  crystallization  and  for  the  evaporation  of  fluids  at 
comparatively  low  temperatures,  by  a  peculiar  mechanical  appli- 
cation of  air  ;  "  and  the  specification  was  as  follows :  **  We,  the 
said  Bichard  Knight  and  Bupert  Kirk,  do  by  these  presents  par- 
ticularly describe  and  *ascertain  the  nature  of  our  said  invention,  [  *873  ] 
and  in  what  manner  the  same  is  to  be  performed,  as  follows ; 
that  is  to  say,"  (They  then  stated  the  inconveniences  resulting 
from  the  common  process  of  boiling  fluids  by  the  too  rapid  access 
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HuLLBTT  of  heat,  and  proceeded  as  follows :)  "To  obviate  this  and  similar 
Hague.  difficulties,  and  also  for  the  purpose  of  facilitating  the  process  of 
evaporation  of  fluids  in  general,  we  declare  this  our  invention  to 
be  peculiarly  adapted,  and  we  do  hereby  set  forth  and  describe 
the  means  by  which  we  effect  the  same ;  that  is  to  say,  we  propel 
a  quantity  of  heated  air  into  the  lower  part  of  the  vessel  con- 
taining the  liquor,  syrup,  or  fluid,  whether  in  a  cold  or  heated 
state,  and  cause  such  heated  air  to  pass  through  the  whole  body 
of  the  liquor  in  finely  divided  streams.  The  means  used  by  us 
for  heating  and  applying  the  air  to  the  fluid  are  as  follows ;  that 
is  to  say,  a  quantity  of  air  is  propelled  (by  means  of  a  blowing- 
engine,  bellows,  or  other  machine  used  for  propelling  air,)  through 
a  pipe  or  pipes  (made  of  lead,  copper,  iron,  or  other  fit  material,) 
into  the  lower  part  of  the  copper  pan  or  vessel  containing  the 
heated  syrup,  liquid,  fluid,  or  other  matter  to  be  operated  on, 
coiled  or  otherwise  shaped  and  accommodated  to  the  nature  or 
form  of  the  vessel ;  the  said  coil  of  pipe  within  and  lying  at  the 
bottom  of  the  said  vessel  being  perforated  with  a  number  of  small 
holes ;  the  heated  air  being  thus  forcibly  driven  out  in  minutely 
divided  currents,  passes  rapidly  through  the  liquid,  and  according 
to  the  quantity  and  temperature  of  the  air  so  passing  through 
the  liquid,  a  greater  or  less  quantity  of  the  liquid  will  be  con- 
verted into  vapour  and  carried  off  with  the  air.  In  lieu  of  the 
perforated  pipe,  a  shallow  metallic  vessel,  of  the  nature  of  a 
£  *874  ]  cullender,  within  the  boiler,  may  be  connected  with  the  ♦air  pipe; 
and  the  cullender  being  perforated  with  small  holes,  the  heated 
air  may  be  driven  through  this  perforated  cullender,  or  any 
similar  contrivance  that  may  best  suit  the  form  of  the  vessel,  or 
the  nature  of  the  fluid  or  material  to  be  acted  upon." 

The  specification  then  described  how  the  heat  might  be  applied, 
and  proceeded  thus:  "We  further  declare,  that  our  invention 
consists  in  the  application  of  currents  of  heated  air,  when  forced 
or  made  to  pass  through  the  body  of  any  fluid  for  the  purpose  of 
producing  or  facilitating  evaporation  ;  and  we  also  declare,  that 
the  same  may  be  advantageously  applied  to  processes  dependent 
upon  the  disengagement  of  aqueous  vapour  during  the  evapora- 
tion, concentration,  and  crystallization  of  various  substances 
when  dissolved  in  fluids,  as  in  the  manufacture  of  sugar,  glue. 
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salt,  alam,  soap,  tallow,  and  similar  processes."  It  was  contended  Hullett 
by  the  defendant's  counsel  that  the  patent  assigned  to  the  plaintiff  haoub. 
was  void :  first,  because  the  assignor  claimed,  according  to  his 
specification,  the  merit  of  the  same  invention  for  which  Knight 
and  Eirk  had  obtained  a  patent  several  years  before ;  the  object 
of  both  patents  being  the  same,  viz.  the  causing  of  evaporation 
by  means  of  streams  of  atmospheric  air  introduced  in  any  vessel 
near  the  bottom  of  the  liquid  ;  and  the  means  also  the  same,  viz. 
forcing  the  air  through  the  liquid  by  bellows  or  other  blowing 
machines.  Secondly,  supposing  that  the  process  described  in 
the  plaintiff's  patent  was  an  improvement  on  that  pointed  out 
in  Knight  and  Kirk's  specification,  it  was  said  that  Kneller  should 
have  confined  his  patent  to  that  improvement  only.  Lord 
Tenterden  was  of  opinion  that  although  the  object  to  be  effected 
by  the  two  patents  was  the  same,  the  means  of  effecting  it  were 
different ;  *and  that  the  patent  granted  to  Kneller  must  be  con-  [  *375  ] 
sidered  as  one  granted  for  effecting  that  object  by  the  particular 
method  described  in  the  specification.  A  verdict  was  found  for 
the  plaintiff,  but  liberty  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Campbell,  on  a  former  day  in  this  Term,  moved  accordingly  : 

First,  the  object  as  well  as  the  means  of  carrying  the  process 
into  effect  are  the  same  in  both  patents.  By  the  specification  of 
the  first  patent,  Knight  and  Kirk  declare  their  invention  to  con- 
sist in  propelling  a  quantity  of  heated  air  into  the  lower  part  of 
the  vessel  containing  the  fluid,  and  causing  such  heated  air  to 
pass  through  the  whole  body  of  the  liquor  in  finely  divided 
streams,  by  means  of  the  perforated  coil  of  pipe  or  cullender, 
particularly  described,  "  or  any  similar  contrivance  that  may  best 
suit  the  form  of  the  vessel  or  the  nature  of  the  fluid."  And  the 
invention  is  further  declared  to  consist  "  in  the  application  of 
currents  of  heated  air,  when  forced  or  made  to  pass  through  the 
body  of  any  fluid  for  the  purpose  of  producing  or  facilitating 
evaporation."  In  Uke  manner,  the  specification  of  the  second 
patent  (Kneller's)  declares  that  invention  to  consist  **in  forcing, 
by  means  of  bellows  or  any  other  blowing  apparatus,  atmospheric 
or  any  other  air,  either  in  a  hot  or  cold  state,  through  the  liquid 
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HuLLKTT     subjected  to  evaporation."     This  Kneller  claims  as  an  original 

Haoue.  invention,  and  not  as  an  improvement  of  a  former  invention. 
He  then  proceeds  in  a  distinct  sentence  to  point  out,  by  way  of 
illustration,  one  method  of  effecting  his  object ;  "  and  this  I  do  by 
means  of  pipes,"  &c. ;  and  he  gives  a  description  of  his  apparatus, 

[  'STd  ]  concluding  by  stating,  that  **  the  form  *of  this  apparatus  may  be 
varied,  provided  its  essential  properties  of  the  air  blowing  through 
all  the  descending  tubes,  and  their  being  so  disposed  as  to  pro- 
duce greatly  divided  and  equally  distributed  currents  of  air  over 
the  whole  bottom  of  the  vessel  at  once,  are  maintained  ;  "  because 
the  invention  consists  in  producing  rapid  evaporation  at  a  lower 
temperature  than  usual  by  the  means  before  described. 

In  both  specifications,  therefore,  the  invention  claimed  is  that 
of  forcing  the  air  through  the  body  of  the  fluid  in  finely  divided 
streams,  for  the  purpose  of  producing  or  facilitating  evaporation. 
Neither  of  them  can  be  considered  as  patents  granted  only  for 
the  particular  apparatus  described  in  each,  for  in  each  specifica- 
tion the  particular  apparatus  described  is  only  given  by  way  of 
illustration  of  the  mode  of  applying  the  principle  of  the  invention, 
and  is  not  confined  to  that  particular  form  of  apparatus.  Knight 
and  Kirk's  specification  describes  the  object  as  to  be  effected  by 
the  coil  of  perforated  pipe,  or  cullender,  "  or  any  other  contrivance 
that  may  suit  the  form  of  the  vessel  or  the  nature  of  the  fluid  to 
be  acted  upon."  And  Kneller's  specification  also,  after  describing 
the  method  of  effectuating  the  invention,  states  it  to  be  that  of 
forcing  air,  either  in  a  hot  or  cold  state,  through  the  liquid  sub- 
jected to  evaporation,  by  means  of  an  arrangement  of  main  pipes 
and  branch  pipes,  descending  or  dipping  into  the  fluid.  And 
here,  too,  the  patentee  does  not  confine  the  invention  to  that 
particular  system  of  apparatus,  but  expressly  states  that  the  form 
of  this  apparatus  may  be  varied,  provided  its  essential  properties 
are  maintained,  "because,"  it  goes  on  to  say,  "my  invention 
consists  in  producing  rapid  evaporation  at  lower  temperatures 

[•377]  than  usual,  by  the  means  *hereinbefore  described."  Kneller 
should  have  stated  his  invention  to  consist  in  having  the  mains 
to  feed  the  smaller  pipes,  and  should  have  described  it  as  an 
improved  method  of  supplying  those  smaller  pipes,  (to  be  intro- 
duced into  the  liquid,)  for  the  purpose  of  producing  evaporation. 
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But  he  has  taken  out  a  patent  for  doing  that  which  might  law-  Hullett 
fully  be  done  by  the  patent  granted  to  Knight  and  Kirk.  He  has  haoue. 
not  confined  himself  by  the  words,  "  and  this  I  do  by  means  of 
pipes/'  to  that  particular  method  there  pointed  out ;  he  claims, 
as  his  invention,  the  principle  of  producing  evaporation  at  a  low 
temperature^  by  forcing,  with  a  blowing  apparatus,  a  stream  of 
air  through  the  liquid. 

But  assuming  that,  after  the  verdict,  Kneller's  patent  must 
be  taken  to  be  an  improvement  upon  the  method  described  in 
Knight  and  Kirk's  patent,  Kneller  ought  to  have  taken  out  his 
patent  for  that  improvement  only:  Lord  Cochrane  v.  Smethurst  (i), 
Boulton  V.  Bull  (2) ,  BovHl  v.  Moore  (3) ,  Hill  v.  Thompson  (4) ,  Campion 
V.  Benyon  (5). 

LoBD  Tenterden,  Ch.  J. : 

We  will  consider  this  case,  and  give  our  judgment  on  a 
future  day.  I  cannot  forbear  saying,  that  I  think  a  great 
deal  too  much  critical  acumen  has  been  applied  to  the  con- 
struction of  patents,  as  if  the  object  was  to  defeat  and  not  to 

sustain  them. 

Cur,  adv.  vult. 

LoBD  Tenterden,  Gh.  J.,  now  delivered  the  judgment  of  the 
Court : 

After  stating  the  patent  granted  to  Knight  and  Kirk,  and  the 
specification,  his  Lordship  proceeded  as  follows  : 

This  was,  in  substance,  an  invention  of  a  process  for  the  more  [  378  ] 
rapid  crystallization  and  for  the  evaporation  of  fluids  at  compara- 
tively low  temperatures ;  this  object  being  effected  by  means  of 
a  coil  of  pipes  lying  at  the  bottom  of  the  vessel,  perforated  with 
email  holes,  and  thus  operating  on  the  liquid,  or  by  a  shallow 
cullender  placed  at  the  bottom  of  the  vessel.  It  was  proved, 
that  a  pipe  employed  and  acted  upon  in  the  manner  described  in 
the  specification,  viz.  by  forcing  the  air  at  the  end  of  it,  would 
accomplish  that  object. 

(1)  18  R.  R.  761  (1  Stark.  205).  (4)  17  E.  R.  156  (3  Mer.  622). 

(2)  3  R.  R.  439  (2  H.  Bl.  463).  (5)  23  R.  R.  549  (3  Brod.  &  B.  o). 

(3)  17  R.  R.  514  (2  Marsh.  211). 
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HuLLETT  The  patent  on  which  the  plaintiff  relied,  and  for  the  infringe- 
Hague.  ment  of  which  this  action  was  breught,  was  for  certain  improve- 
ments in  evaporating  sugar,  which  improvements  were  also 
applicable  to  other  purposes.  By  the  specification,  Kneller 
declares  that  his  invention  consists  in  a  method  or  process, 
and  certain  apparatus  as  thereinafter  described.  He  does  not 
claim  as  his  invention  the  principle,  but  the  apparatus,  by 
which  the  principle  of  causing  evaporation  is  to  be  carried  into 
effect;  for  he  states  that,  by  his  apparatus,  he  is  enabled  to 
evaporate  liquids  and  solutions  at  a  low  temperature.  It  is 
evident  that  the  object  of  the  two  patents  is  the  same.  But 
the  mode  of  effecting  that  object  is  different.  The  specification 
continues,  ''and  I  further  declare  that  my  said  invention  and 
improvement  consists  in  forcing,  by  means  of  bellows  or  any 
other  blowing  apparatus,  atmospheric  or  any  other  air,  either 
in  a  hot  or  cold  state,  through  the  liquid  or  solution  subjected 
to  evaporation."  Now  it  was  said,  that  the  words  which 
immediately  follow,  "and  this  I  do  by  means  of  pipes,"  con- 
stituted a  separate  and  distinct  sentence  from  those  which 
immediately  preceded  them,  and  that  the  patentee  had  stated 
[  *379  ]  his  invention  in  the  preceding  sentence,  and  *had  claimed  the 
same  invention  as  that  described  by  Bjiight  and  Bark  in  their 
specification.  But  we  think  that  the  words,  "  and  this  I  do  by 
means  of  pipes,"  &c.,  must,  in  conjunction  with  those  which 
immediately  precede  them,  be  taken  to  form  one  entire  sentence, 
and  that  they  amount  altogether  to  an  allegation  on  the  part 
of  the  patentee,  that  his  invention  consisted  of  the  method  or 
process  of  forcing  by  means  of  bellows  or  any  other  blowing 
apparatus,  hot  or  cold  air  through  the  liquid  subjected  to 
evaporation,  this  being  effected  by  means  of  pipes  placed  as 
directed  in  the  specification.  Now  the  method  described  in 
Ejiight  and  Kirk's  patent  appears  to  us  to  be  perfectly  different. 
It  is  either  to  have  a  pipe,  accommodated  to  the  form  of  the 
vessel,  or  a  cullender,  placed  at  the  bottom  of  the  vessel.  The 
method  described  in  the  plaintiff's  specification  is  to  have  a 
large  horizontal  tube  (near  the  surface  of  the  liquid),  into  which 
there  are  introduced  a  number  of  small  perpendicular  tubes, 
descending  through  the  liquid  to  the  bottom  of  the  vessel,  and 


VOL.  XXXVI.]       1831.    K.  B-    2  B.  &  AD.  379.  595 

having  their  lower  ends  exactly  on  a  level,  and  parallel  to  the     Hullett 

surface  of  the  fluid.     The  air  is  then  forced  by  the  blowing       haoue. 

apparatus  from  the  open  end  of  the  large  tube  to  the  other  end 

which  is  closed,  and  as  soon  as  the  large  tube  is  filled  the  air 

descends  through  the  smaller  tubes  to  the  bottom  of  the  vessel, 

and  bubbles  up  through  the  liquid,   and  the  evaporation  is 

thereby  kept  up  constantly  and  equally  in  all  parts.    It  appears 

to  us  that  that  is  a  method  or  apparatus  perfectly  distinct  from 

the  other,  and  for  that  method  and  apparatus  the  patent  was 

taken  out.    We  are  of  opinion,  therefore,  that  there  should  be 

no  rule  in  this  case. 

Rule  refused. 


PHILLIPS  V.  HEADLAM.  i83i. 

May  5. 
(2  Bam.  &  Adol.  380—385  ;  S.  C.  9  L.  J.  K  B.  238.)  

r  380  1 
A  ship  insured  at  and  from  Liverpool  to  Sierra  Leone,  arrived  off  the         *-        -' 

river  Sierra  Leone,  where  there  was  a  regular  establishment  of  pilots, 
about  three  o'clock  in  the  evening.  The  captain  hoisted  a  signal  for  a 
pilot ;  but  no  pilot  having  come  on  board,  about  ten  o'clock  at  night  he 
attempted  to  enter  the  river  without  one,  and  in  so  doing  the  ship  took 
the  ground  and  was  lost.  The  Judge  left  it  to  the  jury  whether  the 
captain,  in  entering  without  a  pilot,  did  what  a  prudent  man  ought  to 
have  done  under  the  circumstances.  The  jury  were  of  that  opinion,  and 
found  for  the  plaintiff.  On  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence:  Held,  that  the  underwriters  were 
liable,  and  would  have  been  so  although  the  captain  had  been  wrong  in 
attempting  to  enter  the  port  without  a  pilot ;  he  being  a  person  of  com- 
petent skill,  having  used  reasonable  diligence  to  obtain  a  pilot,  and 
having  exercised  his  discretion  bond  fide  under  the  circumstances. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from 
Liverpool  to  the  ship's  port  or  ports  of  discharge  in  Sierra  Leone, 
and  during  her  stay  there,  and  from  thence  to  her  port  or  ports 
of  discharge  in  the  United  Kingdom.  At  the  trial  before 
Bay  ley,  J.,  at  the  Summer  Assizes  for  the  county  of  Lancaster, 
1829,  it  appeared  that  the  ship  sailed  on  the  voyage  insured, 
and  arrived  at  three  o'clock  in  the  evening  of  the  SOth  of 
January  off  the  river  Sierra  Leone,  where  there  is  a  regular 
establishment  of  pilots;  that  the  captain  then  hoisted  a  signal 
far  a  pilot,  and  that  at  ten  o'clock,  no  pilot  having  come  on 
board,  the  captain  attempted  to  enter  the  river,  and  in  so  doing 

38—2 
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Phillips  the  vessel  struck  the  ground,  and  was  lost.  It  was  proved  to  be 
Hbadlam.  usual  for  vessels,  either  coming  out  of  or  going  into  the  river, 
to  take  a  pilot,  and  the  defendant's  evidence  went  to  shew  that 
it  was  not  necessary  or  proper  for  the  captain  to  enter  the 
river  without  a  pilot.  Upon  this  point  there  was  contradictory 
evidence.  Bayley,  J.,  desired  the  jury  to  find  for  the  plaintiff, 
if  they  thought  that  the  captain,  in  entering  the  harbour  without 
a  pilot,  did  what  a  prudent  man  ought  to  have  done  under  the 
circumstances ;  otherwise  for  the  defendant.  The  jury  having 
found  for  the  plaintiff,  a  rule  nisi  was  obtained  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence. 

[  381  ]  F.  Pollock  now  shewed  cause : 

The  question  left  to  the  jury  was  more  favourable  to  the 
defendant  than  it  ought  to  have  been.  For,  assuming  the 
captain  to  be  a  man  of  competent  skill,  the  underwriters  are 
liable  for  a  loss  arising  immediately  from  a  peril  of  the  sea, 
though  remotely  from  the  negligence  or  mistake  of  the  captain 
or  crew:  Busk  v.  The  Royal  Exchange  Assurance  Company (i). 
Walker  v.  Maitland  (2).  But  here  the  jury  found  that  the  captain 
acted  bond  Jide,  and  as  a  prudent  man  ought  to  do  under  the 
circumstances,  and  the  evidence  fully  warranted  the  finding. 
(He  then  commented  on  the  evidence,  and  observed  that  there 
might  be  circumstances  to  render  it  prudent  for  the  captain 
to  enter  a  port  without  a  pilot  where  the  navigation  usually 
required  one,  and  that  it  was  sufficient  in  this  case  that  the 
measure,  in  his  judgment,  was  necessary  and  proper.) 

Joshua  Evans  J  contra  : 

It  is  clearly  established  law,  that  where  there  are  pilots,  and 
the  navigation  requires  one,  a  ship  going  without  one  is  not 
seaworthy  :  Law  v.  Hollingsivorth  (s).  Lord  Kbnyon  there  says, 
''It  is  one  of  the  things  implied  in  contracts  of  this  kind 
(policies  of  insurance),  that  there  shall  be  some  person  on 
board  the  ship  apparently  qualified  to  navigate  her."     That 

(1)  20  E,  R.  350  (2  B.  &  Aid.  73).      177  (7  B.  &  C.  219). 

(2)  24  R.  R.  320  (5  B.  &  Aid.  171).  (3)  7  T.  R.  160. 
And  see  Bishop  v.  Pentlaud,  31  R.  R. 
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vfSL8  the  case  of  a  ship  entering  a  harbour  where  a  pilot  was      Phillips 

required^  and  is  therefore  in  point.     Lord  Tenterden,  in  his     headlam. 

treatise  on  the  Law  of  Merchant  Ships  and  Seamen  (p.  148), 

speaking  of  pilots  established  at  places  in  this  country,  says 

that,  in  general,  the  master  of  a  ship  engaged  in  a  foreign  trade 

must  put  a  ship  under  the  ^charge  of  such  a  pilot,  both  in  his      [  *^^^  3 

outward  and  homeward  voyage,  within  the  limits  of  every  such 

establishment.    Extreme  necessity  only  could  justify  the  entering 

of  a  port  without  a  pilot.     (He  then  commented  on  the  evidence, 

and  contended  that  the  proceeding  of  the  captain  in  this  respect 

was  neither  necessary  or  proper.) 

Lord  Tenterden,  Gh.  J. : 

The  rule  for  a  new  trial  must  be  discharged.  If  the  loss 
happened  even  in  consequence  of  the  mistake  of  the  master 
(provided  he  were  a  person  of  competent  skill  at  the  time  when 
the  policy  was  effected),  the  underwriters  are  chargeable.  The 
case  therefore  was  left  to  the  jury  most  favourably  for  the 
defendant;  and  at  all  events  he  will  not  be  entitled  to  a  new 
trial,  unless  it  be  on  the  ground  that  the  master  was  bound 
by  law  not  to  enter  the  harbour  without  a  pilot.  Law  v. 
HoUingstcorth  (i)  was  the  case  of  a  ship  homeward  bound  to  the 
port  of  London,  and  which  had  received  a  pilot  at  Orfordness, 
but  dropped  him  before  she  reached  her  moorings  in  the  river 
Thames ;  after  which,  before  she  was  safely  moored,  an  accident 
happened,  and  the  vessel  was  sunk.  It  may  be  conceded,  that  a 
vessel  coming  out  of  a  harbour  must  have  a  pilot,  because  the 
captain  has  it  in  his  power  always  to  procure  one ;  but  it  seems 
to  me  that  if  the  master  of  a  vessel  arriving  off  a  port  use  due 
diligence  to  obtain  a  pilot,  he  does  all  that  can  be  required  by 
law.  Here  the  vessel  arrived  off  Sierra  Leone  about  three  in 
afternoon:  the  captain  hoisted  signals  for  a  pilot;  and  at  ten 
no  boat  or  pilot  had  come  off.  It  seems  to  me  that,  upon  the 
evidence,  the  master  did  use  due  diligence  to  obtain  a  pilot,  and 
having  so  *done,  it  was  competent  to  him  to  exercise  his  [  *3SS  ] 
discretion,  whether  it  were  better  to  run  the  risk  of  entering 
the  harbour  without  one,  or  to  wait  till  the  following  day  for 

(1)  7  T.  R.  160. 
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Phillips  a  pilot.  Here,  acting  to  the  best  of  his  judgment,  he  attempted 
Hbadlam.  to  enter  the  harbour  without  one,  and  in  so  doing  the  vessel 
was  lost ;  and  I  think  that  the  underwriters  are  liable  for  a  loss 
happening  under  these  circumstances.  By  so  holding,  I  think 
we  shall  not  establish  any  rule  which  can  operate  to  the 
prejudice  of  the  public,  assuming,  as  we  do,  that  the  captain 
was  a  person  of  competent  skill. 

LiTTLEDALE,  J.  : 

It  was  the  duty  of  the  master  to  use  due  diligence  to  procure 
a  pilot ;  and  having  done  so  without  effect,  it  was  then  com- 
petent to  him  to  exercise  his  discretion,  whether  it  would  be 
better  to  go  into  the  harbour  without  one  or  remain  where 
he  was.  There  may,  undoubtedly,  be  circumstances  which 
render  it  more  fit  to  run  the  risk  of  entering  a  port  without 
a  pilot,  than  to  remain  outside  of  the  port.  Here  there 
was  contradictory  evidence  as  to  the  propriety  of  the  measure 
adopted  by  the  captain.  But  if  he  was  a  man  of  competent 
skill,  and  acted  bond  fide,  though  erroneously,  in  attempting 
to  enter  the  harbour  without  a  pilot,  and  the  ship  was  thereby 
lost,  the  underwriters  are  not  discharged. 

Parke,  J. : 

The  rule  of  law  is,  that  the  assured  is  bound  to  have  the  ship 
seaworthy  at  the  commencement  of  the  risk.  He  is  bound, 
therefore,  to  have  a  sufficient  crew,  and  a  master  of  competent 
skill  and  ability  to  navigate  her,  at  the  commencement  of  the 
[  •384  ]  voyage ;  and  if  she  sail  from  a  port  where  there  is  an  ♦establish- 
ment of  pilots,  and  the  nature  of  the  navigation  requires  one, 
the  master  must  take  a  pilot  on  board.  So  if  in  the  course  of 
her  voyage  the  master  arrive  in  a  port  or  place  where  a  pilot 
is  necessary,  and  take  one  on  board,  he  ought  not  to  dismiss 
him  before  the  necessity  has  ceased:  Latv  y.  HoUingsworthii), 
But  if  a  vessel  sails  to  a  port  where  the  establishment  is  such 
that  it  is  not  always  possible  to  procure  the  assistance  of  a  pilot 
before  the  vessel  enters  into  the  difficult  part  of  the  navigation, 
then,  as  the  law  compels  no  one  to  perform  impossibilities,  all 

(1)  7  T.  B.  160. 
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that  it  can  require  in  such  a  case  is,  that  the  master  use  all      Phillips 

reasonable  efforts  to  obtain  one.    If  such  efforts  are  used  and  fail     headlam. 

of  success,  I  do  not  think  it  material  that  in  the  exercise  of  his 

discretion  in  the  navigation  of  the  ship,  in  the  absence  of  a 

pilot,  the  master  afterwards  commits  an  error  by  which  a  loss  is 

incurred,  any  more  than  if  he  does  so  in  any  other  part  of  the 

voyage,  always  supposing  that  he  is  a  person  of  competent  skill 

and  ability.    In  this  respect  the  case  falls  within  the  principle 

of  the   decisions  in   Biisk  v.   The  Royal  Exchange  Assurance 

Company  (i)   and    Walker   v.  Maitland  (2).      In   another   action 

on  this  policy,  tried  before  me  at  Lancaster,  at  the   Spring 

Assizes,  1830,  I  left  two  questions  to  the  jury;  first,  whether, 

by  the  law  or  usage  of  Sierra  Leone,  a  pilot  was  required  ?  and, 

secondly,  whether  the  captain  made  all  reasonable  efforts  to 

obtain  one,  and  not  being  able  to  do  so,  conducted  himself  as 

a  man  of  reasonable  prudence,  care,  and  skill,  ought  to  have 

done?     The  jury  found  a  verdict  for  the  plaintiff,  which  the 

Court,  on  a  motion  for  a  rule  nisi  for  a  new  trial,  refused  to 

disturb.     *I  was  by  no  means  satisfied  that,  in  leaving  the       [  *385  ] 

latter  part  of  the  second  question  to  the  jury,  I  did  not  put 

the  case  more   favourably  than  I  should  have  done  for  the 

defendant ;  and  upon  subsequent  reflection  I  was  satisfied  that 

I  did,  for  the  reasons  I  have  before  stated.     In  the  present  case, 

also,  it  seems  to  me  that  the  question  was  left  too  favourably 

for  the  defendant ;  but  at  all  events  there  was  evidence  on  both 

sides,  and  the  jury  having  decided  upon  that  evidence,  I  think 

the  verdict  ought  not  to  be  disturbed. 

Rule  discharged. 


DE  LA  CHAXJMETTE  v.  The  BANK  of  ENGLAND  (3).        i88i. 

May  6, 
(2  Bam.  &  Adol.  385—391 ;  S.  C.  9  L.  J.  K.  B.  239.)  _1. 

A  promissory  note  payable  to  the  bearer,  made  in  England,  is  by  the         l  ^^  J 
statute  of  3  &  4  Anne,  c.  9,  transferable  by  delivery  in  a  foreign  country. 

Tboveb  for  a  Bank  note.     Plea,  not  guilty.     At  the  tria 
before  Lord   Tenterden,  Gh.  J.,  at  the  London  sittings  after 

(1)  20  B.  R.  350  (2  B.  &  Aid.  73).      the  same  parties,  32  B.  B.  643  (9 

(2)  24  B.  B.  320  (5  B.  &  Aid.  171).      B.  &  C.  208). 

(3)  See  the  former  case  between 
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De  la       Michaelmas  Term,  1829,  the  jary  found  a  special  verdict,  setting 
r.  out  the  following  facts :  One  George  Haselton,  on  the  28th  of 

OF^NQLAND.  February,  1826,  was  lawfully  possessed  of  the  Bank  note  in  the 
declaration  mentioned  ;  and  whilst  he  was  so  possessed  thereof, 
some  person  or  persons  to  the  jurors  unknown,  on  the  day  and 
year  last  aforesaid,  feloniously  stole,  took,  and  carried  away 
the  same  from  the  said  George  Haselton.  The  said  Bank  of 
England  note  afterwards  was  in  the  hands  of  M.  Emerigue,  a 
money  changer  of  respectability,  and  of  great  business  at  Paris, 
[  *d%6  ]  in  tijQ  kingdom  of  France.  Messrs.  Odier  &  *Co.,  bankers  at 
Paris,  being  desirous  of  making  a  remittance  of  English  money 
from  Paris  to  the  plaintiff,  L.  A.  De  la  Chaumette,  (who  then 
resided  and  carried  on  the  trade  of  a  merchant  in  London, 
and  to  whom  Odier  &  Co.  were  then  indebted  in  respect  of 
transactions  in  business  between  them,  in  the  sum  of  1,700{.) 
afterwards,  on  the  21st  day  of  May,  1827,  purchased  from  the 
said  M.  Emerigue  for  that  purpose,  among  other  English 
money,  the  said  Bank  note,  in  the  usual  course  of  business, 
and  for  a  valuable  consideration,  computed  at  the  then  rate  of 
exchange  between  Paris  and  London.  Odier  &  Go.  afterwards, 
on  the  22nd  day  of  May  in  the  same  year,  in  the  regular 
course  of  business,  remitted,  on  the  general  account,  the  sum 
of  1,008Z.  in  English  money  and  Bank  notes,  whereof  the 
Bank  note,  so  purchased  as  aforesaid,  was  one,  from  Paris  to 
L.  A.  De  la  Chaumette,  then  being  in  London,  who  received 
into  possession  the  last-mentioned  Bank  of  England  note,  and 
retained  the  same  in  his  possession  from  thence  continually, 
until  and  at  the  time  of  the  conversion  and  disposal  of  the 
same,  hereafter  mentioned.  At  the  respective  times  of  the 
aforesaid  purchase  and  remittance  it  was  the  practice  for  per- 
sons travelling  from  this  country  into  France  to  take,  for  the 
purpose  of  paying  their  expenses.  Bank  notes ;  and  for  persons 
residing  or  domiciled  in  France  to  receive  the  same  in  payment. 
At  the  respective  times  of  the  aforesaid  purchase  and  remittance, 
it  was  also  the  usual  pi-actice  in  Paris  for  bankers  or  other 
persons  to  make  remittances  from  Paris  to  persons  residing  in 
England,  in  English  money  and  Bank  notes;  and  for  the 
purpose  of  making  such  remittances,  to  purchase  of  the  money 
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changers  in  Paris,  at  the  rate  of  exchange  between  Paris  and        Dela 
London  for  *the  time  being,  English  money  and  Bank  notes.  <,. 

After  the  Bank  note  in  the  declaration  mentioned  had  been  so  oJ  ENo^iSro. 
remitted  as  aforesaid,  and  the  said  L.  A.  De  la  Ghaumette  had       [  *ss7  ] 
thereupon  become  possessed  of  the  same  in  manner  aforesaid, 
the  said  Governor  and  Company,  at  the  request  and  instance 
of  the  said  George  Haselton,  converted  and  disposed  of  the  same 
to  their  own  use. 

The  case  was  now  argued  by 

Piatt  for  the  plaintiff: 

The  general  rule  as  to  a  bill  or  note  assignable  by  delivery, 
and  lost  by  theft  or  accident,  is,  that  the  thief  or  finder  may 
confer  a  title  by  transferring  it  (though  if  it  be  assignable  by 
indorsement  he  cannot) :  Miller  v.  Race{i),  Grant  v.  Vaughan{2)^ 
Peacock  v.  Rhodes  (3) ;  and  the  transferree  has  a  good  title  to  it, 
provided  it  came  into  his  possession  hoiidjide,  and  for  a  valuable 
consideration.  Here  it  is  found  that  Odier  &  Go.  took  the 
promissory  note  in  the  ordinary  course  of  transfer. 

(Parke,  J. :  It  is  not  found  that  the  promissory  note  was 
transferred  in  France.) 

That  is  not  disputed.     (He  was  then  stopped  by  the  Goubt.) 

Follett^  contra : 

The  rule  relied  upon  applies  to  negotiable  instruments.  If  this 
was  a  negotiable  instrument  in  France,  and  the  plaintiff  gave 
value  for  it,  he  might  sue  on  it,  notwithstanding  the  fact  of  its 
having  been  stolen.  If  it  was  not  a  negotiable  instrument  there, 
but  a  mere  chattel  or  security,  like  a  bond  or  note  not  negotiable, 
no  property  passed  by  the  delivery,  but  it  remains  in  Haselton, 
from  whom  it  was  stolen,  because  the  property  in  such  *a  chattel  [  *388  ] 
is  not  altered,  except  by  sale  in  market  overt.  Now  a  promissory 
note  is  not  negotiable  by  the  custom  of  merchants,  but  was  made 
so  in  this  country  by  the  statute  8  &  4  Anne,  c.  9.  The  question 
here  is  not,  whether  that  statute  applies  to  render  notes  made  in 
a  foreign  country  transferable  in  England  when  indorsed  in  this 
(1)  1  Burr.  452.  (2)  3  Burr.  1516.  (3)  Doug.  611. 
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country,  as  in  Milne  v.  Graham  {})^  BeniUy  v.  Northome{2) ;  but 
whether  a  promissory  note  made  in  this  country  and  indorsed 
or  delivered  abroad  passes  by  such  indorsement  or  delivery. 
Before  the  statute  of  Anne,  a  promissory  note  was  only  evidence  of 
a  debt,  and  not  a  negotiable  security :  BiiUerw.  Cripps  (3).  It  was 
not  transferable  by  indorsement  or  delivery.  The  preamble  of 
the  statute  of  Anne  shews  that  that  was  the  state  of  the  law. 
That  statute  makes  promissory  notes  negotiable  in  England, 
in  the  same  manner  as  inland  bills  of  exchange.  It  therefore 
makes  them  transferable  by  indorsement  in  England;  but  in 
France,  or  any  other  country,  a  promissory  note  would  continue 
what  it  was  before  the  statute,  a  mere  chattel.  In  Cai-r  v.  Shaw  (4), 
the  Court  intimated  a  strong  opinion  that  the  statute  did  not 
apply  to  foreign  bills.  In  Milne  v.  Graham  (i),  and  in  Bentley  v. 
Northou8e{2),  a  foreign  note  was  held  to  be  negotiable  in  England 
by  indorsement,  because  the  statute  made  all  promissory  notes 
transferable  in  England.  But  the  Act  did  not,  and  could  not, 
make  them  transferable  in  a  foreign  country.  It  is  not  found 
what  the  law  of  France  is ;  and,  in  the  absence  of  proof  to  the 
contrary,  which  the  plaintiff  ought  to  have  given,  it  may  be 
assumed  that  the  law  of  France  does  not  authorize  *the  transfer 
of  a  promissory  note  by  indorsement  or  delivery. 


Lord  Tenterden,  Ch.  J. : 

An  inland  bill  of  exchange  was  transferable  here  before  the 
statute  of  Anne,  by  the  custom  of  merchants,  which  was  part  of 
the  common  law  introduced  into  this  country,  in  consequence 
of  the  practice  in  other  countries.  If  an  inland  bill  of  exchange, 
drawn  and  accepted  in  England,  gets  to  Paris,  it  is  undoubtedly 
negotiable  there  by  the  custom  of  merchants ;  and  if  so,  what  is 
the  effect  of  the  statute  of  Anne  as  to  promissory  notes?  It 
expressly  recites,  that  it  was  passed  to  the  intent  to  encourage 
trade  and  commerce,  which  would  be  much  advanced,  if  such 
notes  should  have  the  same  effect  as  inland  bills  of  exchange, 
and  should  be  negotiated  in  like  manner.     The  object  clearly 


(1)  1  B.  &  C.  192. 

(2)  1  M.  &  M.  66. 

(3)  6  Mod.  29. 


(4)  B.  B,  H.  39  Geo.  IH. ;  Bayley 
on  Bills,  dth  ed.,  p.  26. 
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was,  to  make  promissory  notes  negotiable  like  English  bills.        De  la 
If,  therefore,  English  bills  of  exchange  were  negotiable  when     ^^^mette 
abroad,  these  notes  ought  to  be  so  likewise,  in  order  to  satisfy  qJe^^^^ 
the  mtention  of  the  Legislature;   and  I  find   nothing  in   the 
enacting  part  of  the  statute  to  restrain  their  negotiability  to 
England.     A  note  payable  to  bearer,  therefore,  is  transferable 
abroad  just  as  an  English  bill  of  exchange  drawn  in  England, 
and  remitted  to  a  foreign  country,  would  be.     It  may  be  true 
that  great  injury  has  been  suffered  of  late  by  the  faciUty  enjoyed 
of  sending  stolen  notes  abroad;   but,  on  the  other  hand,  the 
negotiability  of  English  notes  in  foreign  countries  is  a  great 
convenience,  as  it  saves  the  necessity  of  carrying  abroad  specie. 
The  judgment  of  the  Court  must  be  for  the  plaintiff. 

LiTTLEDALB,  J.  :  [  390  ] 

The  statute  makes  promissory  notes  transferable  in  the  same 
manner  as  inland  bills  of  exchange ;  and  it  seems  to  me,  there- 
fore, that  it  makes  them  transferable  in  a  foreign  country  in  the 
same  manner  as  inland  bills  undoubtedly  are  by  the  custom  of 
merchants.  It  follows  that,  since  the  statute,  a  note  made  in 
England,  assignable  by  delivery,  will  pass  as  currency  abroad  as 
well  as  here. 

Parke,  J.: 

The  question  is,  whether  the  plaintiff  had  the  legal  interest  in 
this  promissory  note?  and  I  have  not  the  least  doubt  that  he 
had  by  the  express  words  of  the  statute  of  Anne.  That  statute 
enacts,  that  all  notes  in  writing,  whereby  any  person  promises 
to  pay  to  any  other  person  or  persons,  his,  her,  or  their  order,  or 
unto  bearer,  any  sum  of  money  mentioned  in  such  note,  shall  be 
construed  to  be  by  virtue  thereof  due  and  payable  to  any  such 
person  to  whom  the  same  is  made  payable,  and  also  every  such 
note  shall  be  assignable  or  indorsable  over  in  the  same  manner 
as  inland  bills  of  exchange  are  or  may  be,  according  to  the  custom 
of  merchants.  Here,  therefore,  whoever  was  the  bearer  of  the 
note  may  sue,  unless  it  be  shewn  that  the  note  was  not  obtained 
bond  fide,  and  for  valuable  consideration.  It  was  so  obtained 
here,  and  it  comes,  therefore,  within  the  express  words  of  the 
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v,  would  undoubtedly  be  entitled  to  recover  on  it.     If  the  effect  of 

OF  ENo^fM).  *^®  statute  were  to  make  promissory  notes  transferable  in  England 
only,  the  circulation  of  such  notes  as  this  would  be  much  impeded, 
for  the  property  in  a  Bank  note  (remitted  to  a  foreign  country) 
would  always  remain  in  that  person  who  was  the  last  bearer  in 
[  *39i  ]  England ;  and  *it  might  be  extremely  difficult  to  say  who  he  was. 
I  think  that  this  note  was  transferable  in  France  by  delivery; 
and  it  is  very  beneficial  to  the  Bank  that  that  should  be  so; 
for  it  is  their  interest  that  their  notes  should  have  the  most 
extensive  circulation. 

Pattbson,  J. : 

The  question  between  the  parties  is  reduced  to  this,  whether 
a  note  made  in  England  can  be  transferred  in  a  foreign  country? 
There  is  no  limitation  in  this  respect  by  the  statute  of  Anne,  for 
notes  are  made  transferable  in  the  same  manner  as  inland  bills 
of  exchange.  And  as  an  inland  bill  of  exchange  (remitted  to  a 
foreign  country)  would  be  negotiable  by  the  custom  of  merchants, 
it  follows  that  promissory  notes  are  so  by  the  statute. 

Judgment  for  the  plaintiff. 


1831.  EEX  V.  The  JUSTICES  of  PEMBROKESHIRE. 

May  7. 
(2  Bam.  &  Adol.  391—394 ;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  92.) 

r  391 1 

*-        -*  When  the  Sessions  on  determining  an  appeal  have  granted  a  case,  but 

none  has  been  stated,  the  Court  will,  under  some  circumstanoes,  direct 
a  mandamus  to  the  justices  who  heard  the  appeal,  to  state  a  case. 

But  not  where  it  is  clear  that  such  a  proceeding  could  lead  to  no 
result ;  as  where  the  chairman,  in  consequence  of  his  own  opinion  and 
that  of  the  Court  upon  the  facts,  refused  to  sign  any  statement  but  one 
which  would  have  excluded  the  point  of  law  relied  upon  by  the  party 
demanding  a  case. 

Campbell  had  obtained  a  rule  ni^i  for  a  inandanrns  to  the 
justices  of  Pembrokeshire  to  state  a  special  case  for  the  opinion 
of  this  Court,  pursuant  to  an  order  of  Sessions  made  on  hearing 
an  appeal  against  an  order  of  removal  from  Narberth  to  Llanboidy, 
and  to  return  the  case  so  stated  into  this  Court.  It  appeared 
[  *392  ]      by  the  affidavits  in  support  of  the  rule,  that  the  appeal  *came  on 
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to  be  tried  at  the  Midsummer  Quarter  Sessions  for  Pembrokeshire,         Bex 
in  1880,  when,  after  hearing  contradictory  evidence  on  behalf  of         the 
the  two  parties  on  a  question  of  settlement  by  renting  a  tenement,    p^^bec^b!^ 
the  Court  confirmed  the  order ;  but,  being  requested  to  grant  a       shibe. 
case,  did  so  in  general  terms,  and  withotit  reference  to  any  specific 
point.     The  attorneys  could  not  agree  in  drawing  up  a  case; 
and,  upon  their  waiting  on  the  chairman  in  order  that  he  might 
settle  the  statements  they  had  prepared,  he  said  he  could  not 
sign  any  case  by  which  it  should  not  appear  that  the  Court  had 
decided  in  favour  of  the  respondents  on  the  facts,  independent 
of  the  law.    The  appellants'  attorney  declined  taking  a  case  so 
stated. 

John  Evans  now  shewed  cause;  and  it  appeared  by  the 
affidavits  against  the  rule,  that  the  question  of  law  which  the 
appellants  wished  to  bring  before  this  Court  regarded  the  effect 
of  a  supposed  agreement  between  the  pauper  and  the  landlord  of 
the  tenement,  that  certain  repairs  to  be  done  by  the  pauper  (and 
which  it  was  alleged  he  had  afterwards  done)  should  be  allowed 
in  lieu  of  rent:  but  it  seemed  that  the  justices  at  Sessions, 
although  they  granted  the  case,  had  been  of  opinion,  upon  the 
evidence,  that  the  agreement  had  not  been  made,  nor  the  repairs 
done;  and  the  chairman  would  not  sign  any  statement  to  a 
different  effect. 

Lord  Tekterden,  Ch.  J. : 

The  justices  have  confirmed  the  order,  subject  to  a  case. 
That  is  no  confirmation,  unless  a  case  be  stated.  All  we  can  do, 
under  the  circumstances,  is  to  require  them  to  enter  continuances, 
and  hear  the  appeal.  I  do  not  see  how  we  can  order  them  to 
state  a  case. 

The  rest  of  the  Court  concurred.  [  893  ] 

Rule  discharged. 

On  a  subsequent  day  in  the  Term,  Campbell  mentioned  to  the 
Court  a  case.  The  King  v.  The  Earl  of  Effingham  and  others 
(determined  in  Hilary  Term,  1782),  of  which  he  had  obtained 
a  note  taken  by  the  late  Mr.  Dealtry,  and  in  which  the  Court 
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granted  a  mandamus  to  the  justices  present  at  the  last  Bradford 
(West  Biding  of  Yorkshire)  Sessions,  to  state  a  case. 

Lord  Tenterden,  Ch.  J. : 

I  admit  that  there  may  be  instances  in  which  such  a  mandamm 
may  issue ;  but  not  that  it  ought  to  go  upon  the  present  appli- 
cation. Here  the  case,  if  stated,  could  come  to  nothing.  The 
facts  are  for  the  judgment  of  the  Sessions;  and,  under  the 
circumstances  disclosed^  it  would  evidently  be  useless  to  call 
upon  them  for  a  case(i). 


(1)  The  reporters  have  been  favoured 
by  Mr.  Dealtry  with  a  copy  of  the  note 
above  referred  to,  which  is  in  substance 
[  394,11.  ]      as  follows: 

Rex  v.  The  Right  Hon.  the  Earl 
OF  Effingham  and  Others. 

Michaelmas  Term ,  1781. 

Motion  by  Mr,  J,  P.  Hey  wood  for 
a  mandamus  to  the  Earl  of  Efi&ngham, 
Henry  Wickham,  Esquire,  Henry 
Wood,  D.D.,  Henry  Zouch,  clerk, 
Pemberton  Milnes,  Esquire,  Sir 
Watts  Horton,  Bart.,  and  Joshua 
Horton,  Esquire,  justices,  &c.  for 
the  West  Riding  of  Yorkshire,  com- 
manding them  to  state  a  special  case 
on  an  appeal  between  the  inhabitants 
of  Northowram  and  the  inhabitants  of 
Hipperholme,  determined  by  them  at 
Sessions,  13th  of  July  last ;  on  affidavit 
that,  the  order  being  affirmed,  the 
appellants  desired  a  special  case 
to  be  stated,  which  the  Sessions 
unanimously  consented  to ;  and  Mr, 
Set/wood,  counsel  for  the  appellants, 
drew  the  case  ;  and  in  the  afternoon 
both  counsel  tendered  the  case  to  the 
Sessions  for  their  approbation.  Mr. 
Wickham  and  Mr.  Hoi-ton,  who  joined 
in  making  the  original  order,  and  Sir 
Watts  Horton,  who  had  an  estate  in 
each  parish,  and  therefore  declined 
giving  any  opinion  in  the  morning, 
were  the  only  justices  remaining, 
when  Sir  W.  H.  refused  to  permit 
the  case  to  be  stated ;  and  he  being 


joined  by  Mr.  Horton,  no  case  was 
stated. 

Lord  Mansfield  doubted  whether 
a  mandamus  could  go  to  compel 
justices  to  state  a  case;  but  Mr.  J. 
BxTLLER  saying,  that  in  this  instanee 
the  Court  of  Quarter  Sessions  had 
actually  agreed  to  state  one,  but  Sir 
W.  H.  prevented  it,  a  rule  nisi  was 
granted. 

Hilary  Term,  1782. 

Mr.  Fearnley  and  Mr,  Dunning 
shewed  cause,  on  affidavits,  in  which 
it  was  represented  that  the  case 
had  not  been  regularly  granted,  but 
that  some  of  the  justices  had  said  a 
case  might  be  stated  if  counsel  could 
agree  upon  one;  that  counsel  had 
not  agreed,  and  that  no  directions 
for  a  case  had  been  given  to  the 
clerk  of  the  peace.  The  Attorney ^ 
General  and  Mr,  Heywood  in  reply, 
said,  that  the  case  had  been  properly 
granted,  and  that  the  justices  were 
willing  that  it  should  be  stated ;  and 
the  Attorney-General  mentioned  that 
an  instance  had  occurred  in  which  a 
mandamus  had  been  granted,  when 
the  respondents  would  not  consent  to 
the  stating  of  a  case. 

Lord  Mansfield  ordered  the  case 
annexed  to  the  affidavits  in  support 
of  the  rule  to  be  read ;  and,  it  being 
read,  asked  Mr,  Fearnley  what  facts 
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May  9. 
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The  Statute  of  Limitations  bars  the  remedy  only,. not  the  debt;  and, 
therefore,  where  an  attorney  for  a  plaintiff  had  obtained  judgment,  and 
the  defendant  was  afterwards  discharged  under  the  Lords'  Act,  but  at 
a  subsequent  period  a  fi,  fa,  issued  against  his  goods,  upon  which  the 
sheriff  levied  the  damages  and  costs;  it  was  held,  that  the  attorney 
(though  he  had  taken  no  step  in  the  cause,  or  to  recoyer  the  amount  of 
his  bill  of  costs,  within  six  years)  had  still  a  lien  on  the  judgment  for  his 
bill  of  costs,  and  the  Court  directed  the  sheriff  to  pay  him  the  amount 
out  of  the  proceeds  of  the  goods. 

This  was  an  action  for  an  assault,  commenced  in  the  year  1822. 
One  Hyatt  was  the  attorney  for  the  plaintiff.  Final  judgment  was 
obtained  in  Michaelmas  Term,  1823.  There  were  no  proceedings 
taken  by  Hyatt  in  the  cause,  or  for  the  purpose  of  recovering  the 
amount  ot  his  own  bill  of  costs,  after  Easter  Term,  1824,  when  the 
defendant  was  brought  up  under  the  Lords'  Act,  and  remanded 
on  the  plaintiff's  undertaking  to  pay  the  sixpences,  but  he  failing 
therein,  the  defendant  was  afterwards  discharged.  .In  June,  1830, 
Sk  fieri  facmsy  directed  to  the  sheriff  of  Somersetshire,  commanding 
him  to  levy  the  damages  and  costs,  issued  against  the  goods  of 
the  defendant,  at  the  instance  of  the  plaintiff,  and  the  sheriff 
thereupon  levied  114^.  Hyatt  obtained  a  rule  nisi  calling  on  the 
plaintiff  or  the  sheriff  of  Somersetshire  to  pay  over  to  him  the 
money  levied,  on  the  ground,  that  he  had  *a  lien  to  a  greater  [  *4i4  ] 
amount  on  the  judgment  for  his  bill  of  costs.  On  the  rule 
coming  on  in  Hilary  Term,  it  was  referred  to  the  Master  to 
ascertain  whether  Hyatt  had  any  and  what  lien.     The  Master 

in  the  case  he  could  controvert  ?   Mr,  Lord  Mansfield  : 

Fearnlty  said  he  had  not  seen  the  case  They  must  do  it  in  order  to  know 

attheSessions,  and  was  not  prepared  ^^at  case  to  return,  if  there  is  a 

now  to  go  into  the  truth  of  the  facts,  difference  about  the  facts. 
Mr,  Heywood  observed,  that  though 

the  case  was  annexed  to  Mr,  Parker's  In  Easter  Term,  1782,  a  return 

affidavit,  none  of  the  justices  shewing  was  made,  stating  a  special  case,  and 

cause  had  denied  any  fact  in  it.    Lord  stating  also  that  the  Sessions  had 

Mansfield  said  there  had  been  a  discharged  the  order  of  two  justices ; 

misunderstanding;     there    did    not  and  Mr,  Hrywood  obtained  a  rule 

seem  to  be  any  contrariety  of  facts,  ni»i  for  affirming  this  last-mentioned 

and  the  mandamus  must  go.     Mr,  order  of  Sessions;  which  rule  was 

Fearnley  asked  whether  the  justices  afterwards  made  absolute,  no  eause 

must  re-examine  the  witnesses  ?  being  shewn. 
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HioGiKs      reported  that  he  had  a  lien  to  the  extent  of  92Z.  10«.,  unless  the 

SCOTT.       debt  was  barred  by  the  Statute  of  Limitations.     A  rule  nisi  had 

been  obtained  for  discharging  the  former  rule,  on  the  ground 

that  the  debt  claimed  by  Hyatt  was  barred  by  the  Statute  of 

Limitations. 

Campbell  now  shewed  cause : 

The  Statute  of  Limitations  bars  the  remedy,  not  the  debt; 
and,  therefore,  it  was  held  by  Lord  Eldon  in  Spears  v.  Hartly  (i), 
that  although  the  statute  has  run  against  a  demand,  if  a  creditor 
obtain  possession  of  goods  on  which  he  has  a  lien  for  a  general 
balance,  he  may  hold  them  for  that  demand  by  virtue  of  the  Uen. 

Follettf  contra  : 

The  Master  has  reported  in  favour  of  the  lien,  in  the  event 
only  of  the  debt  not  being  barred  by  the  Statute  of  Limitations. 
Now  it  is  clear  that  if  Hyatt  had  brought  an  action  against  the 
plaintiff  for  his  bill  of  costs,  the  Statute  of  Limitations  would 
have  been  an  answer :  Rothery  v.  Munnings  (2) ;  and  if  the 
remedy  by  action  is  gone,  he  has  no  right  to  enforce  his  claim 
by  taking  from  the  plaintiff  the  benefit  of  the  execution  now 
issued  by  the  plaintiff  himself  against  the  defendant. 

Per  Curiam  : 

The  Statute  of  Limitations  bars  the  remedy,  not  the  debt ;  and 

it  having  been  ascertained  that  Hyatt  has  a  lien  unless  the  debt 

[  •415  ]      be  barred  by  the  *8tatute,  it  follows  that  he  has  a  right  to  the 

satisfaction  of  his  demand  out  of  the  sum  now  levied.     The  rule 

may,  however,  be  made  absolute  on  the  sheriff's  paying  over  to 

Hyatt  the  sum  of  92Z.  IQs. 

Rule  absolute  on  those  terms. 

(1)  6  E.  E.  814  (3  Esp.  81).  (2)  35  B.  E.  202  (1  B.  &  Ad.  15). 
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HELPS  AND  Another  v.  WINTERBOTTOM. 

(2  Bam.  &  Adol.  431—436 ;  S.  C.  9  L.  J.  K.  B.  258.) 

Goods  were  sold  at  six  months'  credit,  payment  to  be  then  made  by  a 
bill  at  two  or  three  months,  at  the  purchaser's  option :  Held,  Parke,  J. 
dubitante,  that  this  was  in  effect  a  nine  months'  credit,  and,  consequently, 
that  an  action  for  goods  sold  and  delivered  commenced  within  six  years 
from  the  end  of  t^e  nine  months  was  in  time  to  save  the  Statute  of 
Limitations. 

Assumpsit  for  goods  sold  and  delivered.  Money  counts.  Plea, 
that  the  action  did  not  accrue  within  six  years.  Beplication,  that 
the  action  did  accrue,  &c.  and  issue  joined.  At  the  trial  before 
Park,  J.,  at  the  Yorkshire  Spring  Assizes,  1880,  a  witness,  named 
Kenworthy,  proved  that  he  had  sold  the  goods  (Spanish  wool  of 
the  value  of  QSL)  to  the  defendant  on  behalf  of  the  plaintiff,  on  the 
20th  of  May,  1828 ;  *and  it  appeared  from  his  evidence  that  the 
agreement  between  him  and  the  defendant  was  for  six  months' 
credit,  payment  to  be  then  made  by  a  bill  at  two,  or  three, 
months  at  the  purchaser's  option ;  and  that  the  parties  had  dealt 
upon  these  terms  before.  Nothing  was  said  in  the  invoice  as  to 
the  time  of  payment.  The  action  was  commenced  on  the  14th 
of  January,  1880,  and  was  therefore  barred  by  the  statute  if  the 
goods  were  to  be  considered  as  having  been  purchased  at  only 
six  months'  credit.  The  learned  Judge,  in  leaving  the  case  to 
the  jury,  said  that  the  goods  must  be  presumed  to  have  been 
sold  upon  the  terms  of  the  former  bargains,  namely,  six  months' 
credit,  and  then  payment  by  a  bill  at  two  or  three.  The  jury 
found  for  the  plaintiff.  In  the  following  Term  a  rule  nisi  was 
obtained  for  a  new  trial,  on  the  ground  that  no  delivery  and 
acceptance  of  the  goods  had  been  proved;  that,  consequently, 
the  terms  of  the  bargain  could  only  be  proved  by  a  note  or 
memorandum  in  writing ;  and  that  the  invoice,  which  was  the 
only  written  memorandum,  said  nothing  of  the  time  of  payment. 
In  Hilary  Term,  1881, 

Wightman  shewed  cause : 

It  is  true  that,  by  inadvertence,  the  delivery  and  acceptance 
were  not  proved ;  but  this  was  not  made  a  point  at  the  trial,  and 
the  objection   ought  not  to  prevail  now.     Then  Kenworthy's 

B.R. VOL.  xxxvi.  89 


1881. 

[481] 


[  -m  ] 


610  1881.     K.  B.     2  B,  &  AD.  432—484.  [r.b. 

Helps       evidence  afforded  suflBcient  ground  for  the  jury  to  presume  that  the 

WiNTEs-     contract  was  for  six  months'  credit,  and  a  bill  afterwards  at  two 

BOTTOM,      months  or  three ;  and  if  so,  the  plaintiff  might  bring  an  action  for 

goods  sold  and  delivered  at  the  expiration  of  the  nine  months,  and 

the  statute  would  not  attach  till  six  years  had  elapsed  from  that  time. 

[  433  ]  Blackbume,  contra  : 

As  no  delivery  was  proved,  either  there  is  no  evidence  of  a 
contract,  to  satisfy  the  Statute  of  Frauds,  or  the  invoice  is  that 
evidence.  But  the  invoice  says  nothing  of  the  time  of  credit, 
and  terms  cannot  be  superadded  to  those  contained  in  the 
written  instrument.  If  they  could,  there  was  no  sufficient  proof 
of  an  agreement  for  six  months*  credit,  and  payment  afterwards 
by  a  bill  at  two,  or  three,  months,  at  the  defendant's  option. 
And  if  this  had  been  the  contract,  the  declaration  ought  to  have 
been  special,  and  not  merely  for  goods  sold  and  delivered. 

Lord  Tenterden,  Ch.  J. : 

It  does  not  appear  that  the  learned  counsel  for  the  defendant 
was  instructed  to  contend  that  there  was  no  delivery.  All  parties 
seem  to  have  taken  it  for  granted  that  the  goods  had  been 
delivered;  and  I  think,  therefore,  it  would  not  be  doing  justice 
to  grant  a  new  trial  on  account  of  the  defect  of  proof  in  this 
particular.  As  to  the  terms  of  the  contract,  whether  they  were 
or  were  not  for  such  credit  as  the  plaintiff  alleged,  was  a  question 
for  the  jury,  and  might  have  been  expressly  left  to  them,  if  it 
had  been  desired  on  behalf  of  the  defendant.  Then,  supposing 
the  agreement  to  have  been  for  six  months'  credit,  and  payment 
at  the  end  of  that  time  Tby  a  bill  at  two,  or  three,  months,  I  think 
the  action  was  properly  brought.  It  is  commenced  in  time, 
whether  the  term  of  credit  be  considered  in  the  whole  as  eight 
or  nine  months ;  and  it  appears  to  me  that  no  action  could  have 
been  maintained  for  goods  sold  and  delivered  till  the  eight  or  the 
nine  months  had  expired.  The  plaintiff  might  have  brought  an 
action  after  the  end  of  the  six  months,  for  not  giving  a  bill 
[  ♦434  ]  pursuant  to  the  contract,  but  then  he  *would  not  have  recovered 
the  whole  price  of  the  goods ;  he  would  only  have  been  entitled 
to  such  damages  as  the  jury  might  have  thought  reasonable  for 
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the  breach  of  contract.    It  was,  indeed,  once  doubted  (by  Lord       help=* 
Alvanley,  Ch.  J.  in  Button  y.  Solomonson  (i) ),  whether  an  action      winter- 
for  goods  sold  and  delivered  would  lie  upon  the  expiration  of      bottom. 
a  contract  of  this  kind,  and  whether  the  declaration  ought  not  to 
be  special ;  but  it  has  been  decided  in  other  cases  that  the  action 
for  goods  sold  will  lie ;  and  I  think  that  on  a  contract  like  the 
present,  a  declaration  at  the  end  of  the  eight  or  nine  months 
stands  upon  the  same  footing  with  a  declaration  at  the  end  of 
six  months  where  the  credit  is  for  that  time  absolutely.    In  each 
case  the  action  for  goods  sold  would  not  lie  before  the  expiration 
of  the  time ;   but  it  may  properly  be  brought  when  the  whole 
credit  has  elapsed. 

LiTTLEDALE,  J.  : 

If  the  contract  was  for  six  months'  credit,  and  then  a  bill  to 
be  given  at  two,  or  three,  this  action  was  in  time.  In  Button  v. 
Solomonson^  and  some  other  cases  decided  about  the  same  period, 
it  was  much  discussed  whether  upon  this  peculiar  kind  of  con- 
tract an  action  for  goods  sold  and  delivered  would  lie  at  the  end 
of  the  six  months;  and  whether  that  was  the  proper  form  of 
action  when  the  time  had  expired  for  which  the  bill  was  to  be 
given.  The  result  of  the  cases  is,  that  at  the  end  of  the  six 
months  an  action  lies  for  not  delivering  a  bill  according  to  the 
contract,  the  party  being  then  entitled,  not  to  payment,  but  to  a 
better  security  *for  his  money.  In  a  suit,  however,  for  this  [  •^So  ] 
cause  of  action,  the  plaintiff  would  probably  not  recover  any 
thing  approaching  to  the  whole  debt ;  and  this  is  not  the  cause 
of  action  to  which  the  Statute  of  Limitations  would  apply,  upon 
a  declaration  for  goods  sold  and  delivered.  It  appears  to  me 
that  such  a  declaration,  after  the  end  of  the  time  for  which 
the  bill  was  to  be  given,  is  correct,  and  that  the  action,  com- 
menced within  six  years  after  the  expiration  of  the  two,  or  three, 
months,  is  not  barred  by  the  statute. 

Parke,  J.: 

It  is  established  now,  that  where,  on  a  sale  of  goods,  credit  is 
given  for  a  certain  number  of  months,  and  payment  to  be  made 
(1)  7  B.  B.  883  (3  Bos.  &  P.  582). 
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Helps  afterwards  by  a  bill  at  so  many  more,  an  action  for  goods  sold 
wiNTKR.  and  delivered  will  lie  at  the  end  of  the  whole  time.  It  was 
BOTTOM,  doubted  by  Lord  Alvanlby,  in  the  case  which  has  been  referred 
to,  whether  such  an  action  did  then  lie,  or  whether  the  declara- 
tion should  not  be  on  the  special  agreement ;  but  it  was  settled 
in  Brooke  v.  White  (i)  that  the  general  form  of  declaration  was 
proper  in  such  a  case.  But,  in  the  present  instance,  I  have 
some  doubt  whether  the  statute  is  not  an  answer,  inasmuch  as 
the  agreement  for  giving  a  bill  is  optional  in  its  form.  The 
ground  on  which  it  has  been  held  that  indebitatus  assumpsit  lies 
at  the  expiration  of  a  credit  of  the  present  description,  has  been, 
that  the  contract  substantially  is  for  so  many  months'  credit, 
payment  to  be  made  at  the  end  of  that  time,  in  cash,  but  security 
to  be  given  for  part  of  the  time  by  the  delivery  of  a  bill  at  a 
certain  stipulated  period  (2).  But  a  difficulty  arises  where  the 
[  *ise  ]  security  to  be  given  is  a  *bill  at  two,  or  three,  months ;  for  I  do 
not  see,  in  such  a  case,  how  it  Can  be  said  that  there  was  any 
certain  credit  (after  the  six  months),  at  the  expiration  of  which 
indebitatus  assumpsit  would  lie  for  the  value  of  the  goods ;  the 
contract,  as  far  as  regards  the  bill,  being  for  a  time  which  is  at 
the  debtor's  option.  I  should  be  rather  disposed  to  say,  here, 
that  the  real  contract  was  to  pay  in  a  bill  at  the  end  of  six 
months,  and  that  if  no  bill  was  given  at  that  time,  the  agreement 
was  broken,  and  the  credit  was  then  at  an  end. 

Pattbson,  J. : 

I  do  not  feel  the  difficulty  which  has  been  suggested  on  account 

of  the  option  given  with  respect  to  the  bill.     It  appears  to  me 

that  the  credit  was,  in  effect,  for  nine  months ;  that  the  Statute 

of  Limitations  would  begin  to  run  from  the  expiration  of  that 

time,  and  that  before  that  period  the  present  action  could  not 

have  been  maintained,  though  the  plaintiff  might  have  declared 

specially  on  the  omission  to  give  a  bill  at  the  end  of  six  months. 

The  rule  must,  therefore,  be  discharged. 

Rule  discharged. 

(1)  1  Bob.  &  P.  (N.  E.)  330.  (2)  Mu$9en  v.  Price,  4  East,  147. 
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LEWIS  V.  BEANTHWAITE(l).  issi. 

(2  Bam.  &  Adol.  437—445 ;  S.  C.  9  L.  J.  K  B.  263.)  [  437  ] 

In  copyhold  lands,  although  the  property  in  mines  be  in  the  lord,  the 
possession  of  them  is  in  the  tenant.  The  latter,  therefore,  may  maintain 
trespass  against  the  owner  of  an  adjoining  colliery,  for  breaking  and 
entering  the  subsoil  and  taking  coal  therein,  although  no  trespass  be 
committed  on  the  surface. 

Tbespabs  for  breaking  and  entering  a  close  of  the  plaintiff, 
called  Twin-y-coUedge,  situate  in  the  parish  of  Monythusloyne, 
in  the  county  of  Monmouth,  and  digging  up  and  subverting  the 
earth  and  soil  of  the  said  close,  and  driving,  digging,  and  sinking 
levels,  mines,  shafts,  and  holes  in,  into,  under,  along,  and  through 
the  said  close  of  the  plaintiff,  and  from  and  out  of  the  said  levels 
so  driven,  &c.  digging  and  getting  large  quantities  of  earth,  soil, 
and  stones.  At  the  trial  before  BoUand,  B.,  at  the  Spring  Assizes 
for  the  county  of  Monmouth,  1830,  it  appeared  that  the  plaintiff 
was  a  copyhold  tenant  of  the  manor  of  Abercame,  in  the  county 
of  Monmouth,  of,  inter  alia,  the  Twin-y-coUedge ;  and  that  the 
defendant  being  in  possession  of  a  colliery  lying  under  land 
adjoining  that  of  the  plaintiff,  opened  a  level  under  Twin-y- 
colledge,  and  took  coal  therefrom.  It  was  contended,  that  as 
there  was  no  evidence  that  the  defendant  had  ever  trespassed 
on  the  surface,  the  plaintiff,  a  copyhold  tenant,  could  not 
maintain  an  action  for  a  trespass  to  the  subsoil,  he  being  in 
possession  of  the  surface  only,  and  the  mines  and  trees  being 
in  the  lord.  The  learned  Judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  but  reserved  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained 
for  that  purpose, 

RtLssell,  Serjt.  and  Bletvitt,  in  Hilary  Term,  shewed  cause :  [  *38  ] 

If  the  position  contended  for  on  the  part  of  the  defendant  were 
correct,  the  lord  might,  by  opening  a  pit  in  some  part  of  his  own 
demesnes  or  in  the  waste,  work  out  the  mines  in  the  manor, 
without  trespassing  on  the  copyholder.  The  lord  has  no  posses- 
sory, but  a  reversionary  interest  only,  as  the  owner  of  the  freehold 

(1)  The  principle  of  this  case  is  Earl  Granville  (1876)  3  Ch.  D.  826, 
explained  and  applied  in  Eardley  v.      45  L.  J.  Ch.  669. — R.  C. 
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LKWI8  and  inheritance;  and  the  copyholder  is  in  possession  of  both 
Dra)^.  mines  and  trees ;  for,  as  the  claim  of  the  lord  to  both  rests 
THWAiTB.  upon  the  same  grounds,  what  is  true  with  respect  to  the  one 
is,  in  general,  true  with  respect  to  the  other.  A  copyhold  was, 
in  its  origin,  a  tenancy  at  will  only.  A  tenant  at  will,  however, 
has  a  possession  of  every  thing ;  for  a  grant  of  land  passes  every 
thing  under  it ;  and  a  demise  of  land  passes  the  same  possessory 
interest  in  every  thing  comprehended  in  that  term,  whether  the 
demise  be  at  will,  for  years,  or  for  life.  It  is  true  that  the  lessor 
of  a  tenant  at  will  may  maintain  trespass  against  him  if  he  cut 
down  the  trees ;  because  the  wrongful  act  of  the  lessee  in  taking 
upon  himself  to  cut  timber  concerns  so  much  the  freehold  and 
inheritance,  that  it  amounts  in  law  to  a  determination  of  the 
will :  1  Boll.  Abr.  860 ;  2  Boll.  Abr.  555 ;  Co.  Litt.  57  a.  Hence 
it  is  clear,  nevertheless,  that  the  possession  of  the  trees,  before 
the  determination  of  the  will,  was  in  the  tenant.  The  will  may 
be  determined  by  any  act  of  the  lessor  which  disturbs  the  posses- 
sion, and  which  would  be  wrongful,  except  as  a  determination  of 
the  will ;  as,  if  the  lessor,  without  consent  of  the  lessee,  enters 
and  cuts  down  the  trees  demised:  Co.  Litt.  55b.  This  also 
implies,  that  before  the  determination  of  the  will  the  tenant 
[  *439  ]  is  in  possession  of  the  trees.  It  is  said,  *also,  that  if  a  stranger 
cut  trees,  the  tenant  at  will  shall  have  trespass :  Hale's  MSS., 
cited  Co.  Litt.  5Tb,  note  878.  That  the  tenant  at  will  has 
the  same  possession  as  tenant  for  years  or  for  life  is  also 
clear  for  this  reason,  that  tenant  at  will  may  take  a  release  of 
the  inheritance,  and  thereby  his  estate  is  enlarged :  Com.  Dig. 
Estates,  (H.  8);  or  a  confirmation  for  his  life,  upon  which  a 
remainder  may  be  dependent  (i). 

That  lessees  for  years  and  for  life  are  in  possession  of  the 
subsoil  cannot  be  questioned;  first,  because  they  may  work 
mines  open  at  the  time  of  the  demise,  though  the  word  mines 
should  not  be  named  therein:  Clavering  v.  Clavering{2)^  Astry 
V.  Ballard  (3) ,  Stough  ton  v.  Leigh  (4) .  Secondly,  because  the  tenant 
of  the  particular  estate  must  be  in  possession  of  every  thing 

(1)  3  Leon.  15.  (4)  11  B.  E.  810  (1  Taunt.  402). 

(2)  2  P.  Wms.  388.  And  see  Saunders's  case,  5  Co.  Bep. 

(3)  2  Mod.  193.  12  b. 
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which  subsequently  passes  to  the  remainder-man.  As  livery  of 
seisin  cannot  be  made  to  him  in  remainder  without  infringing 
the  possession  of  the  lessee,  the  law  allows  livery  made  to  the 
tenant  of  the  particular  estate  to  enure  to  him  in  remainder ; 
but  livery  enures  only  in  respect  of  the  supposed  actual  possession 
of  the  lessee.  Nothing,  therefore,  can  pass  to  the  remainder-man 
but  that  which  is  in  possession  of  the  lessee ;  and  as  the  whole 
estate  does  pass  to  the  remainder-man,  it  follows,  of  course,  that 
the  tenant  of  the  particular  estate  is  in  possession  of  the  whole. 

That  the  tenant  cannot  cut  timber  or  open  mines,  arises,  not 
from  any  exception  or  reservation  out  of  the  grant,  but  because 
the  possession  is  given  to  him  for  a  limited  time  only,  after 
which  the  thing  demised  goes  to  ^another,  who  is  entitled  to 
have  it  in  the  same  state  as  it  was  at  the  time  of  the  grant. 
The  lessee,  therefore,  cannot  diminish  in  quantity  or  alter  in 
its  nature  the  thing  demised,  by  cutting  trees,  digging  for  mines, 
or  changing  arable  into  pasture,  or  vice  versa.  The  only  remedy, 
however,  which  the  remainder-man  has  against  the  tenant, 
further  shews  the  possession  of  the  lessee,  viz.  an  action  of 
waste.  For  it  was  held  in  Goodright  v.  Vivian  (i),  after  con- 
sideration of  the  authorities,  that  waste  lies  not  where  the  place 
in  which,  &c.  is  no  part  of  the  demise. 

Then,  as  a  tenant  at  will  has  the  same  possession  as  a  tenant 
for  years  or  for  life,  and  as  they  are  in  possession  of  the  whole, 
it  follows  that  the  copyholder  is  also  in  possession  of  the  whole. 
For  a  copyhold,  though  originally  a  tenancy  at  will,  is  now  some- 
thing more ;  and  whatever  is  true  of  a  tenancy  at  will,  in  respect  of 
possession,  must  be  true  also  of  a  copyhold.  Copyholds  are  to 
be  governed  by  the  rules  of  the  common  law,  unless  a  particular 
custom  intervenes:  Fisher  v.  Wiggs{2).  And  in  Heydon  and 
Smith's  case  (3),  Foster,  J.  said,  "Without  a  custom,  the  lord 
cannot  fell  the  trees  growing  on  the  copyhold  any  more  than 
upon  a  lease  for  years ;  "  and  it  was  held  there,  that  a  copyholder 
might  maintain  trespass  for  cutting  trees  growing  on  his  copyhold, 
even  against  the  lord.  The  lord  and  the  copyholder,  therefore, 
are  in  the  same  respective  situations  with  regard  to  the  possession 
of  mines  and  trees  as  the  remainder-man  and  the  tenant  for  years. 
(1)  8  East,  190.  (2)  12  Mod.  301.  (3)  Godb.  172. 
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The  only  ground  upon  which  the  position  on  the  other  side 
could  be  supported  is  a  supposed  reservation  *or  exception  out 
of  the  grant.  That  there  is  no  express  exception  is  clear,  and  in 
the  absence  of  custom,  upon  what  principle  can  such  an  exception 
be  implied  ?  From  the  cases  of  Bourne  v.  Taylor  (i),  and  White- 
church  V.  Holworthy  (2),  it  is  clear  that  no  such  implied  exception 
or  reservation  exists ;  for  if  there  were  an  exception,  there  would 
be  a  power  to  enter  upon  the  copyhold  and  open  mines.  But  in 
Bourne  v.  Taylor  it  was  held,  that  the  lord  cannot,  without  a 
custom,  enter  on  the  copyhold  to  bore  and  dig  for  mines ;  and  in 
Whitechurch  v.  Holicorthy,  that  he  cannot,  without  a  custom, 
enter  to  cut  trees.  It  follows,  therefore,  of  course,  that  the 
lord,  merely  as  such,  could  not  claim  the  benefit  of  an  implied 
reservation. 


[  '^^  ] 


Campbell,  contra : 

There  is  no  express  authority  to  shew  that  a  copyholder  may 
maintain  an  action  for  a  trespass  committed  in  the  subsoil.  It 
may  be  conceded  that  a  tenant  at  will  has  the  same  possession 
as  a  tenant  for  life  or  for  years,  and  may  therefore  have  a  release 
of  the  inheritance  or  a  confirmation  for  his  life.  There  is  a  dis- 
tinction, however,  between  a  freehold  and  a  copyhold  interest. 
In  copyholds  the  interest  in  the  soil  belongs  to  the  lord;  the 
tenants  of  the  manor  hold  at  will,  according  to  the  custom  of 
the  manor.  The  interest  of  the  copyhold  tenant  is  analogous 
to  that  of  a  person  holding  under  a  lease,  in  which  there  is  a 
reservation  of  minerals ;  and  it  is  clear  that  the  landlord  may 
demise  to  a  tenant,  reserving  to  himself  minerals,  without  a  right 
of  breaking  the  soil.  So  the  lord,  when  he  originally  granted  the 
surface  to  a  copyhold  tenant,  may  be  considered  as  having  retained 
in  *himself  the  freehold  in  the  soil.  Bourne  v.  Taylor  only  shews 
that  the  lord  of  a  manor  has  no  right  to  enter  upon  the  copyholds 
within  his  manor,  under  which  there  are  mines  and  veins  of  coal, 
in  order  to  bore  for  and  work  the  same,  and  that  the  copyholder 
may  maintain  trespass  against  him  for  so  doing.  There  the  lord 
entered  on  the  surface  of  the  land.  Here  the  defendant  took  the 
coal  from  the  subsoil,  and  committed  no  trespass  on  the  surface. 

(1)  10  E.  E.  267  (10  East,  189).  (2)  16  E.  E.  481  (4  M.  &  S.  340). 
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It  was  observed  by  the  Lord  Chief  Justice  in  Rowe  v.  Brenton  (i), 
that  in  many  manors  the  lord  is  entitled  to  minerals,  though  he 
has  no  right  to  come  upon  the  land  to  take  them.  The  lord  may 
have  demised  the  upper  stratum  of  the  soil,  but  not  certain  strata 
below ;  and  if  so,  they  are  not  in  the  tenant's  possession,  and 
trespass  must  lie  at  the  suit  of  the  lord  for  breaking  and  entering 
into  the  mines  within  them. 


Lewis 

V. 

Bran- 

THWAITE. 


(Lord  Tenterden,  Ch.  J. 
generally  adopted.) 


Trover  is  the  form  of  action  most 


There  the  plaintiff  could  only  recover  the  mercantile  value  of  the 
minerals  taken.  Whitechurch  v.  Ilolworthy  (2)  is  the  authority  which 
presses  most  strongly  against  the  defendant.  There  it  was  decided, 
that  the  lord  of  a  manor  has  no  right  to  enter  on  a  copyhold  of 
inheritance  and  cut  timber  for  his  own  use,  leaving  sufficient  for 
botes  and  estovers,  if  there  be  no  custom  in  the  manor.  But  trees 
differ  in  this  respect  from  minerals.  The  tenant  has  an  interest 
in  the  growing  trees,  in  lop  and  crop  and  shade,  house-bote  and 
plough-bote,  but  he  has  no  interest  in  minerals.  There  is  no 
decision  or  dictum  to  shew  that,  in  the  case  of  copyhold,  the 
possession  of  them  is  in  the  tenant. 

Lord  Tenterden,  Ch.  J. : 

I  am  of  opinion  that  trespass  is  maintainable.  It  is  well 
established  that  property  may  be  in  one  person  and  possession 
in  another.  Although,  therefore,  the  property  in  a  mine  be  in 
the  lord,  it  does  not  follow  that  possession  of  it  may  not  be  in  the 
copyholder.  The  property  in  trees  is  in  the  lord,  yet  the  posses- 
sion of  them  is  in  the  tenant;  and  the  latter  may  maintain 
trespass  even  against  the  lord  for  cutting  down  trees.  Unless, 
therefore,  there  be  a  distinction  between  trees  on  the  surface 
of  the  soil  and  minerals  below,  the  authorities  cited  as  to  trees 
are  in  point.  No  decision  or  dictum  has  been  cited  which  warrants 
any  such  distinction.  The  general  rule  being  that  he  who  has  the 
surface  has  the  subsoil,  it  seems  to  me  that  the  copyholder  has 
possession  of  the  subsoil,  though  he  may  have  no  property  in  it. 

(1)  32  B.  E.  524  (8  B.  &  C.  737).  (2)  16  B.  B.  481  (4  M.  &  S.  340)/ 
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[•444] 


The  authorities  cited  to  shew  that  a  lessee  at  will  may  take  a 
release  of  the  inheritance  whereby  his  estate  is  enlarged,  or  a 
confirmation  for  his  life  npon  which  a  remainder  may  be  depen- 
dent, are  in  favour  of  this  opinion.  As,  then,  the  possession 
of  a  mine  is  in  the  copyholder,  and  not  in  the  lord,  the  former 
may  maintain  trespass  for  an  entry  upon  it.  The  rule  for  entering 
a  nonsuit  must  be  discharged. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  It  is  not  disputed  that  a  freeholder, 
or  one  holding  under  him  for  life,  for  years,  or  at  will,  has  posses- 
sion of  the  soil  from  the  surface  to  the  centre  of  the  earth ;  but  it 
is  said  that  there  is  a  distinction  in  this  respect  between  a  copy- 
holder who  is  the  tenant  at  will  of  the  lord  and  a  tenant  of  a 
freeholder ;  that  as  the  absolute  property  in  *the  freehold  is  in 
the  lord,  the  property  in  the  mine  must  be  in  him ;  and  that  as 
the  plaintiff  could  not  make  use  of  these  minerals,  he  cannot 
maintain  an  action  against  a  wrongdoer  for  committing  a  trespass 
in  the  soil  below  the  surface.  But  if  the  possession  of  the  mine 
were  not  in  the  copyholder,  it  would  be  diflScult  to  say  to  what 
extent  any  portion  of  the  subsoil  belonged  to  him.  I  am  of 
opinion  that  although  the  property  in  the  mine  may  be  in  the 
lord,  he  has  not  such  a  possessory  right  in  it  as  to  entitle  him 
to  maintain  trespass  against  a  wrongdoer ;  and  that  the  copyhold 
tenant  has  such  a  possessory  right ;  and  may  recover  substantial 
damages  for  any  actual  injury  done  to  the  surface,  and  nominal 
damages  for  a  trespass  committed  below  the  surface.  The 
authorities  as  to  trees  are  in  point.  In  Com.  Dig.  tit.  Copyhold, 
(K)  7,  it  is  said,  "  And  if  the  lord  cut  down  trees  where  by  custom 
the  copyholder  shall  have  the  lops,  an  action  on  the  case  lies 
against  the  lord ; "  and  1  EoU.  Abr.  108,  is  cited.  And  after- 
wards, "So  if  a  stranger  cut  down  trees  upon  a  copyhold,  the 
copyholder  shall  have  an  action  upon  the  case  for  the  loss  of 
shade,  fruit,  &c.,  though  it  was  not  the  custom  for  him  to  take 
the  trees,"  to  which  point  Jefferson  v.  Jefferson  (i)  is  cited.  And 
it  is  further  said  that  the  copyholder  in  such  a  case  may  have 
trespass.     It  seems  to  me  that  the  possession  of  the  soil  is  in  the 

(1)  3  Lev.  13L 
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copyholder  from  the  surface  down  to  the  centre  of  the  earth.        L£wib 
Here  it  appears  that  the  defendant  came  into  the  plaintiff's  sub-        bujls- 

soil  by  breaking  through  from  a  shaft  below  the  surface.     That  thwaitb. 
being  so,  I  think  trespass  is  maintainable. 

Taunton,  J.  having  been  counsel  in  the  cause  gave  no  opinion.       [  *^*  ] 

Patteson,  J. : 

There  is  no  distinction  between  a  tenant  holding  under  a  free- 
holder, and  a  copyholder  holding  at  the  will  of  the  lord,  according 
to  the  custom  of  the  manor,  as  far  as  possession  of  the  property 
is  concerned.  Although  the  copyholder  may  have  no  right  to 
make  use  of  the  minerals,  he  has  a  sufficient  possession  to  entitle 
him  to  maintain  trespass  against  a  wrongdoer. 

Rule  discharged. 


MARTHA  RICHARDS  v.  WILLIAM  RICHARDS  (1).        issi. 

June  11. 
(2  Bam.  &  Adol.  447—456;  S.  C.  9  L.  J.  K  B.  319.)  

A  married  woman  being  administratrix  received  a  sum  of  money  in  '-  -> 
that  character,  and  lent  the  same  to  her  husband,  and  took  in  return  for 
it  the  joint  and  several  promissory  note  of  her  husband  and  two  other 
persons,  payable  to  her  with  interest:  Held,  that  although  she  could 
not  have  maintained  any  action  upon  the  note  during  the  lifetime  of  her 
husband,  yet  that  he  having  died,  and  it  having  been  given  for  a  good 
consideration,  it  was  a  chose  in  action  surviving  to  the  wife,  and  that 
she  might  maintain  an  action  upon  it  against  either  of  the  other  makers 
at  any  time  within  six  years  after  the  death  of  her  husband,  and  recover 
interest  from  the  date  of  the  note. 

This  was  an  action  on  a  promissory  note,  dated  the  20th  of 
November,  1817,  for  payment  to  Martha  Richards  of  300i.,  with 
lawful  interest,  for  value  received.  The  defendant  pleaded,  first, 
the  general  issue;  secondly,  the  Statute  of  Limitations.  The 
cause  was  tried  before  Bosanquet,  J.  at  the  Somerset  Spring 
Assizes,  1880.  It  appeared  that  the  note  was  the  joint  and 
several  note  of  Thomas  Richards,  senior,  William  Richards,  and 

(1)  Followed  in  Fleet  v.   Perrins  to  the  property  of  a  wife  married  before 

(Ex.  Ch.  1869)  L.  E.  4  Q.  B.  500,  38  1st  January,  1883,  when  the  Married 

L.  J.  Q.  B.  257.     Of  course  the  ques-  Women's  Property  Act,  1882,  came 

tion  could  only  have  arisen  in  regard  into  operation. — H.  C. 


620  1881.     K.  B.     2  B.  &  AD.  447—449.  [r.r. 

BiGHABDs  Thomas  Bichards.  Martha  Bichards,  the  payee  of  the  note,  and 
Richards,  present  plaintiff,  was,  at  the  time  when  the  note  was  made,  the 
[  •448  ]  wife,  and,  when  the  action  *wa8  brought,  the  widow,  of  Thomas 
Bichards,  senior,  one  of  the  makers  of  the  note ;  he  died  on  the 
11th  of  July,  1827.  The  sum  for  which  the  note  was  given  was 
money  which  belonged  to  the  plaintiff  as  administratrix  of 
Samuel  Beynold,  her  first  husband,  and  arose  from  the  paying 
off  some  securities  given  to  Beynold,  and  which  securities  were 
discharged  and  the  money  paid,  in  the  lifetime  of  Thomas 
Bichards,  the  second  husband.  The  jury  found  a  verdict  for  the 
plaintiff  for  the  principal  money  and  interest  from  the  date  of 
the  note.  In  Easter  Term,  1880,  a  rule  nisi  was  obtained  to 
enter  a  nonsuit  or  reduce  the  damages  to  8002. 

R.  Bayly  in  Easter  Term  shewed  cause  : 

The  promissory  note  was  a  chose  in  action ;  and  not  having 
been  reduced  into  possession  by  the  husband,  it  survived  to  the 
wife.  She,  therefore,  may  now  maintain  an  action  on  it.  The 
Statute  of  Limitations  is  no  answer,  because  the  plaintiff  having 
been  Afevie  covert  at  the  time  the  note  was  given,  no  right  of 
action  accrued  to  her  till  the  death  of  her  husband,  and  she 
commenced  her  suit  within  six  years  after  that  event.  She  is 
entitled  to  recover  interest  from  the  date  of  the  note  by  the 
express  terms  of  the  contract  between  the  parties. 

Erie  and  Folktt,  contra  : 

First,  the  note  is  altogether  void ;  and,  secondly,  if  it  be  valid, 
the  Statute  of  Limitations  is  a  bar  to  this  action.  First,  the 
note  was  void  in  the  first  instance.  No  action  could  be  main- 
tained on  it,  as  the  husband  of  the  present  plaintiff  must  have 
joined  with  her  as  a  plaintiff,  and  he  must  have  been  at  the  same 
time  either  a  defendant  or  liable  to  the  other  defendants,  his 
[  '449  ]  sureties,  for  contribution,  if  the  action  *had  been  brought  against 
them  alone.  No  action  can  be  maintained  where  the  same  person 
is  a  co-plaintiff  and  co-defendant,  or  a  co-plaintiff  and  liable  to 
the  defendant  for  contribution:  Teague  v.  Hubbard (i),  Sparrotcv, 
Cki8man{2).  In  the  latter  case  one  of  the  plaintiffs  undertook  to 
(1)  8  B.  &  C.  345.  (2)  32  R.  R.  664  (9  B.  &  C.  241). 
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the  defendant  to  provide  for  the  note  at  maturity ;  he  was  there-  Richards 
fore  bound  to  indemnify  the  defendant,  and  it  was  held,  conse-  Richards. 
quently,  that  the  plaintiffs  could  not  sue.  If  the  note  was 
originally  such  that  no  action  was  maintainable  on  it,  no  subse- 
quent change  of  circumstances  could  create  a  right  of  action  on 
it.  Besides,  if  a  personal  action  is  suspended  by  the  voluntary 
act  of  the  party  entitled  to  it,  it  is  for  ever  gone  and  discharged. 
Thus  if  an  obligor  is  made  executor  to  an  obligee,  and  administers 
some  of  the  goods,  but  does  not  prove  the  will,  and  dies,  the  debt 
is  extinguished :  Wankford  v.  Wankford(i).  So  if  a  feme  obligee 
marries  an  obligor  it  is  an  extinguishment ;  it  is  a  release  in  law 
of  the  debt,  for  it  is  the  act  of  the  obligee  herself.  Sir  John 
Needham's  case  (2).  Also  where  the  contract  is  joint  and  several, 
and  the  right  of  action  is  suspended,  and  gone,  as  to  one  of  the 
joint  contractors,  it  is  the  same  as  if  it  had  been  a  joint  cause 
of  action  only,  and  it  is  discharged  as  to  all  the  contractors : 
Cheetham  v.  Ward{s).  Here  it  was  the  voluntary  act  of  the  wife 
to  take  a  security  from  her  husbahd ;  and  as  during  coverture 
the  right  of  action  was  thereby  suspended,  it  was  for  ever 
extinguished.  The  note  is  also  void,  because  it  is  payable  on 
a  contingency  only,  and  not  at  all  *events.  If  the  husband  had  [  **50  ] 
survived  the  wife  payment  could  never  have  been  enforced.  The 
time  of  payment  was  uncertain,  and  might  or  might  not  ever 
happen:  Colelian  v.  Cooke  (4).  Further,  the  plaintiff  cannot  main- 
tain her  action,  because  the  note  is  in  the  nature  of  a  chattel ; 
it  therefore  belongs  to  the  executors  of  the  husband,  and  does 
not  survive  to  the  wife.  In  M^Neilage  v.  HoUoway  (6)  it  was  held 
that  a  bill  of  exchange  payable  to  a  feme  sole,  who  married 
before  the  same  was  due,  was  in  the  nature  of  a  personal  chattel, 
and  that  the  husband  might  sue  in  his  own  name  without  joining 
his  wife,  although  the  latter  had  not  indorsed  the  bill.  PhiUiskirk 
V.  PluckiveU  (6)  shews  that  husband  and  wife  may  sue  on  a 
promissory  note  made  to  the  wife  during  coverture. 

But,  assuming  the  note  to  be  valid,  the  right  of  action  is  barred 
by  the  Statute  of  Limitations.    Where  several  have  a  right  of 

(1)  1  Salk.  299.  and  21  Hen.  YII.  29  b,  there  cited. 

(2)  8  Co.  Hep.  268.  (4)  WiUes,  393. 

(3)  4  B.  R.  741  (I  Bos.  &  P.  630),  (5)  1  B.  &  Aid.  218. 
and  the  Year  Books,  21  Edw.  IV.  81  b,  (6)  2  M.  &  S.  393. 
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BicHABDs  action,  and  some  are  under  a  disability,  but  the  statute  begins 
Richards,  to  run  against  one,  it  operates  as  a  bar  to  all :  Perry  v.  Jackson  (i). 
Here  the  statute  began  to  run  against  the  husband ;  it  therefore 
is  a  bar  to  the  right  of  the  present  plaintiff.  At  all  events  interest 
cannot  be  recovered  for  the  time  that  ran  during  the  lifetime 
of  the  husband ;  for  as  no  action  on  the  note  could  have  been 
maintained  during  his  lifetime,  there  was  during  that  time  no 
forbearance  of  the  principal  money.  Besides,  as  there  was  no 
one  in  esse  entitled  to  enforce  payment,  no  interest  would  accrue : 
Muiray  v.  The  East  India  Company  {2). 

Cur.  adv.  vulL 

[  *5i  ]       LoBD  Tenterden,  Ch.  J.  in  the  course  of  this  Term  delivered  the 
Judgment  of  the  Court  (3) : 

After  stating  the  facts  of  the  case,  he  proceeded  as  follows: 
The  money  for  which  the  note  was  given  was  lent  by  Martha 
Bichards,  either  to  her  husband,  by  that  means  rendering  the 
other  two  makers  of  the  note  sureties  for  him,  or  else  it  was  lent 
to  the  three  makers  jointly,  or  else  to  one  of  the  other  two 
makers,  by  that  means  rendering  the  husband  and  the  other 
maker  sureties.  But  for  the  purposes  of  the  present  enquiry, 
it  may  be  taken  to  have  been  lent  to  the  husband,  which  is  the 
least  favourable  state  of  circumstances  for  the  plaintiff's  right  of 
action.  The  case  was  argued  last  Term,  and,  upon  a  considera- 
tion of  it,  we  are  of  opinion  that  the  verdict  should  stand  both 
for  the  principal  and  interest. 

We  consider  that  the  money  was  lent  to  the  plaintiff's  husband, 
and  that  the  other  makers  of  the  note  were  sureties  for  him, 
which,  as  I  before  stated,  is  the  most  unfavourable  state  of 
circumstances  for  the  plaintiff's  right  to  recover.  We  entirely 
concur  in  one  of  the  arguments  urged  for  the  defendant,  that, 
at  the  time  when  the  note  was  given,  no  action  could  be  brought 
upon  it ;  none  could  be  brought  against  the  husband,  because  he 
must  have  joined  the  wife  as  plaintiff,  and  then  he  would  be  both 
plaintiff  and  defendant,  and  none  could  be  brought  against  the 

(1)  2  E.  E.  452  (4  T.  E.  516).  Lord  Tenterden,  Ch.  J.,  Littledale, 

(2)  24  E.  E.  325  (5  B.  &  Aid.  204).      Parke,  and  Patteson,  JJ. 

(3)  The   case  was   argued   before 
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other  makers,  because  they  being  sureties  for  the  husband,  if  he     Bichabds 
and  his  wife  had  recovered  against  them,  they  would  have  had     bichards. 
an  action  against  him  to  recover  the  money  which  they  had  so 
paid. 

But  upon  the  death  of  the  husband  a  new  state  of  things  arose,  [  452  ] 
and  the  question  is,  how  that  affects  the  plaintiff's  rights.  The 
defendant  contends,  that  as  the  note  in  the  first  instance  was 
such  a  one  as  could  not  be  sued  upon  at  law,  it  always  continued 
so,  and  that  no  change  of  circumstances  could  create  a  right  of 
action,  when  none  existed  originally.  But  we  think  that  conclu- 
sion does  not  follow.  The  note  was  not  void  ;  it  was  a  good  note 
in  form,  and  there  was  a  good  consideration  for  it ;  it  was  a 
meritorious  security,  though  the  forms  of  legal  proceedings  would 
not  allow  an  action  to  be  brought  upon  it. 

The  objections  to  proceeding  at  law  are  merely  of  a  technical 
nature,  and  they  only  apply  to  the  mode  of  enforcing  the  security ; 
and  if  these  technical  objections  cease  to  exist,  there  seems  no 
reason  why  the  remedy  on  the  note  should  not  be  put  on  the 
same  footing  as  if  no  such  objection  had  existed  when  the  note 
was  given.  And  that  being  so,  it  is  to  be  considered  whether  the 
plaintiff's  right  to  recover  be  affected  by  any  other  circumstances 
in  the  case. 

The  general  rule  of  law  is,  that  choses  in  action,  which  are 
given  to  the  wife  either  before  or  after  her  marriage,  survive  to 
her  after  the  death  of  her  husband,  provided  he  has  not  reduced 
them  into  possession. 

It  is  material  to  consider,  whether  the  note  be  a  personal 
chattel  or  be  a  chose  in  action ;  if  it  be  a  personal  chattel,  then 
it  belongs  to  the  husband,  and  the  property  in  it  would  vest  in 
the  husband,  and  on  his  death  would  go  to  his  executors,  even 
though  he  died  in  the  lifetime  of  his  wife.  The  case  of  M'Neilage 
V.  Holloway(i)  has  *been  cited  to  shew  that  this  note  is  a  personal  [  *453  ] 
chattel,  and  that  the  property  became  vested  in  the  husband ; 
but  without  considering  whether  the  observations  made  in  that 
case  are  correct,  we  think  the  present  differs  from  it  in  this 
respect,  that  there  the  instrument  existed  before  the  marriage, 
and  the  husband  brought  the  action  in  the  lifetime  of  the  wife ; 
(1)  1  B.  &  Aid.  218. 


624  1881.     K.  B.     2  B.  &  AD.  458—454.  [r.r. 


Richards     and  the  question  was,  what  effect  the  marriage  had  upon  it 


9 


V. 


Richards,  ^^t  here  the  note  was  given  by  the  husband  himself  to  the  wife 
after  the  marriage,  and  the  wife  survived  the  husband ;  and  to 
hold  that  to  be  a  personal  chattel  vesting  absolutely  in  the  husband 
would  be  to  make  the  note  a  nullity  at  the  time  of  its  creation. 
And  we  are  of  opinion  that,  as  a  promissory  note  in  the  ordinary 
course  of  things  is  a  chose  in  action,  there  is  nothing  in  this  case 
to  take  it  out  of  the  common  rule,  that  choses  in  action  given  to 
the  wife  survive  to  her  after  the  death  of  her  husband,  unless  he 
has  reduced  them  into  possession.  In  Co.  Litt.  351  b,  it  is  said 
''the  marriage  is  an  absolute  gift  of  all  chattels  personal  in 
possession  in  her  own  right,  whether  the  husband  survive  the 
wife  or  no  ;  but  if  they  be  in  action,  as  debts  by  obligation,  con- 
tract, or  otherwise,  the  husband  .shall  not  have  them  unless  he 
and  his  wife  recover  them.  And  of  personal  goods  en  autre  droit 
as  executrix  or  administratrix,  &c.  the  marriage  is  no  gift  of  them 
to  the  husband  although  he  survive  his  wife."  In  Garfarth  v. 
Bradley  (i)  Lord  Hardwicke  says,  that  where  a  chose  in  action 
comes  to  the  wife,  whether  vesting  before  or  after  marriage,  if 
the  husband  die  in  the  lifetime  of  the  wife,  it  will  survive  to  the 

[  '454  ]  wife,  with  *this  distinction,  that  as  to  those  which  come  during 
the  coverture,  the  husband  may,  for  them,  bring  an  action  in 
his  own  name,  and  may  disagree  to  the  interest  of  the  wife,  and 
that  recovery  in  his  own  name  is  equal  to  reducing  into  posses- 
sion. Some  cases  are  mentioned  by  Lord  Hardwicke  to  prove 
what  he  states,  and  many  others  might  be  added  to  that  effect. 
The  same  doctrine,  as  to  survivorship,  was  held  by  this  Court 
in  the  course  of  last  Term,  in  a  cause  of  Betts,  Administrator,  v. 
Kimpton  (2).  And  there  is  no  doubt  but  that  if  security  such  as  a 
bond  or  note  be  given  to  a  woman  during  coverture,  the  husband 
may,  if  he  pleases,  reduce  it  into  possession,  and  make  it  his  own. 
In  the  present  case,  the  husband  in  point  of  fact  has  done 
nothing  to  make  the  note  his  own,  or  to  reduce  it  into  possession, 
and  it  is  very  questionable  whether  in  point  of  law  he  could  if  he 
had  wished ;  but  that  need  not  be  considered. 

Then  if  the  property  in  the  note  vested  in  the  wife  on  the  death 
of  her  husband,  the  parties  to  the  note  then  living  were  Martha, 
(1)  2  Ves.  Sen.  675.  (2)  2  B.  &  Ad.  273. 
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the  plaintiff,  the  payee  of  the  note,  and  William  Bichards,  and     Richabdb 
Thomas  Bichards  the  younger,  the  two  surviving  makers  of  the     Richards. 
note :  there  was,  therefore,  no  technical  objection  then  remaining 
to  her  bringing  an  action  at  law  upon  it.     And  there  is  no  objec- 
tion on  the  merits,  because  she  is  beneficially  interested  in  it,  and 
the  surviving  makers  have  given  their  security  for  its  payment. 

It  has  been  said  that  the  note  cannot  be  enforced,  because  it 
is  payable  on  a  contingency.  We  do  not  think  that  it  can  be  so 
considered.  Upon  the  face  of  *it  there  is  no  contingency ;  the  [  *4B5  ] 
contingency  is  only  as  to  the  persons  who  may  have  a  right  to 
enforce  it  under  particular  circumstances.  If  the  husband  die 
in  the  lifetime  of  the  wife,  then  the  right  to  sue  vests  in  the 
wife :  if,  on  the  other  hand,  the  wife  die  first,  then  the  note  vests 
in  the  administrator  of  the  wife,  but  that  does  not  create  such  a 
contingency  as  to  make  the  instrument  void  as  a  note.  The  cases 
of  contingency  were  much  considered  in  the  case  of  Colehan  v. 
Cooke {1),  which  was  referred  to  in  the  argument;  but  there  is 
nothing  in  that  case  to  bring  us  to  the  conclusion  that  it  is  void 
ad  being  payable  on  a  contingency. 

As  to  the  Statute  of  Limitations  :  the  plaintiff  being  a  married 
woman  is  within  the  protection  of  the  stat.  21  James  I.,  and  she 
had  six  years  after  the  death  of  her  husband  to  bring  the  action. 
The  statute  would  have  run  against  the  husband,  but  upon  his 
death  an  action  accrued  to  her  in  her  own  right ;  and  the  rather, 
because  in  her  husband's  lifetime  no  action  at  law  could  have 
been  brought  upon  it. 

Then  as  to  the  amount  of  the  interest.  We  think  it  may  be 
recovered  from  the  date ;  the  note  professes  to  be  payable  with 
interest ;  the  person  to  whom  the  money  was  lent  has  had  the 
benefit  of  it  during  the  whole  time ;  the  husband  was  not  entitled 
to  the  benefit  of  the  interest  in  his  lifetime,  and  the  estate  to 
which  the  plaintiff  was  administratrix  has  been  kept  out  of  the 
money  since  it  was  lent. 

Upon  the  whole  of  the  case  we  think  that  the  rule  *should  be       [  Mse  ] 
discharged,  both  as  relates  to  the  new  trial  and  also  as  to  the 

reduction  of  the  damages. 

Rule  discharged. 
(1)  Willes,  393. 
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1831.  STREET  V.  BLAY(l). 


[456] 


(2  Barn.  &  Adol.  456—464.) 

A  person  who  lias  purchased  a  horse  warranted  sound,  sold  it  again,  and 
then  repurchased  it,  cannot,  on  discovering  that  the  horse  was  unsound 
when  first  sold,  require  the  original  vendor  to  take  it  back  again ;  nor 
can  he,  by  reason  of  the  unsoundness,  resist  an  action  by  that  vendor 
for  the  price.  But  he  may  give  the  breach  of  warranty  in  evidence  in 
reduction  of  damages. 

Semblef  that  the  purchaser  of  a  specific  chattel  under  warranty,  having 
once  accepted  it,  can  in  no  instance  return  the  chattel,  or  resist  an  action 
for  the  price,  on  the  ground  of  breach  of  warranty,  unless  in  case  of  fraud, 
or  express  agreement  authorizing  the  return,  or  consent  of  the  vendor. 

But  where  the  contract  is  executory  only  when  the  chattel  is  received, 
as  where  goods  are  ordered  of  a  manufacturer,  and  he  contracts  to  supply 
them  of  a  certain  quality,  or  fit  for  a  certain  purpose,  the  purchaser  may 
rescind  the  contract  if  the  goods  do  not  answer  the  warranty,  provided 
he  has  not  kept  them  longer  than  was  necessary  for  the  purpose  of  trial, 
or  exercised  the  dominion  of  an  owner  over  them,  as  by  selling  them. 

Assumpsit  for  a  horse  sold  and  delivered.  Plea,  the  general 
issue.  At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  sittings 
in  London  after  Trinity  Term,  1880,  the  following  facts  were 
proved.  The  defendant,  a  horse-dealer,  bought  the  horse  of  the 
plaintiff,  warranted  sound,  at  43Z.,  on  the  2nd  of  February,  1880, 
and  on  the  same  day  sold  him  to  a  customer,  Mr.  Bailey,  for  45/. 
This  purchaser,  after  having  the  horse  in  his  possession  a  day, 
parted  with  him  in  exchange  to  another  person,  who  also  kept 
him  a  day,  and  then  sold  him  again  to  the  defendant  for  80/. 
It  did  not  appear  that  there  was  any  warranty,  except  on  the 
first  sale.  On  the  9th  of  February  the  defendant  sent  the  horse 
back  to  the  plaintiff's  premises,  alleging  that  he  was  unsound, 
and  had  been  so  at  the  time  of  the  purchase  on  the  2nd,  and 
requiring  the  plaintiff  to  receive  him  again.  The  horse,  when 
so  returned,  was  lame.  The  plaintiff  insisted  that  he  was  not 
bound  to  take  the  horse  back,  and  brought  this  action  to  recover 
the  purchase-money,  which  the  defendant  had  never  paid. 
[  ♦457  ]      Lord  Tenterden  told  the  *jury,  if  they  were  of  opinion  that 

(1)  FoUowedmGamjyfrtz  v.  Dt^iton  in  Heilbutt  v.  Ilickson  (1872)  L.  H.  7 

(1832)  1  Cr.  &  Mee.  207;  Kennedy  C.  P.  438,  451,  41  L.  J.  C.  P.  228, 

v.  Panaina  Mail  Co,  (1867)  L.  E.  2  235.     And  see  Sale  of  Goods  Act, 

Q.  B.  580,  36  L.  J.  Q.  B.  260.    Cited  1893  (56  &  57  Vict.  c.  71),  s.  53.— 

and  distinguished  by  Bovill,  Cb.  J.  E.  C. 


VOL.  XXXVI.]     1881.    K.  B.     2  B.  &  AD.  457—458.  627 


the  horse  was  sound  at  the  time  of  the  first-mentioned  sale,  Stbeet 
to  find  for  the  plaintiff,  otherwise  for  the  defendant ;  and  in  case  blay. 
of  their  finding  for  the  defendant,  he  reserved  for  the  opinion  of 
this  Court  the  question  whether  or  not  the  defendant,  after  having 
sold  the  horse,  could,  upon  becoming  possessed  of  him  again, 
return  him  to  the  plaintiff,  and  refuse  payment  of  the  price  by 
reason  of  the  original  unsoundness?  The  jury  found  for  the 
defendant.  A  rule  was  obtained  in  the  next  Term,  calling  on 
the  defendant  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  verdict  entered  for  the  plaintiff  for  482.  In  the 
following  Easter  Term 

John  WiUiarm  shewed  cause  (i): 

The  ground  of  defence  at  the  trial  was,  that  the  horse  was 
unsound  when  sold  to  the  defendant,  and,  consequently,  that  he 
was  entitled  to  rescind  the  contract ;  to  which  it  was  answered 
that  he  had  lost  that  right  by  disposing  of  the  horse  as  his  own 
to  another  purchaser.  But  this  makes  no  alteration  of  rights 
as  between  the  defendant  and  the  plaintiff.  On  the  9th  of 
February,  when  the  defendant  required  that  the  horse  should 
be  taken  back,  there  was  nothing  to  prevent  him  from  recurring 
to  his  bargain  with  the  plaintiff,  and  the  remedies  upon  it :  he 
returned  the  horse,  and  did  so  upon  grounds  which,  according 
to  that  bargain,  the  plaintiff  could  not  resist ;  the  intermediate 
transactions  furnished  no  answer ;  the  plaintiff  was  bound  in  the 
first  instance  to  deliver  a  sound  horse,  and  the  question  was, 
whether  he  had  done  so  or  not  ? 

(Parke,  J. :  According  to  the  general  rules  on  the  subject  of 
warranty,  a  vendee  is  bound  to  *retum  the  article  as  soon  as  he      [  •458  1 
discovers  the  unsoundness ;  and  he  ought  not,  by  letting  it  out 
of  his  hands,  to  delay  the  return.) 

I  If  the  horse  had  continued  out  of  the  defendant's  possession,  so 

I  that  he  could  not  return  him,  the  unsoundness,  when  discovered, 

would  still  have  been  a  ground  for  reducing  the  plaintiff's  demand, 

or,  if  the  price  had  been  paid,  for  recovering  back  such  portion 

I  (1)  Before  Lord  Tenterden,  Ch.  J.,  Littledale,  Parke,  and  Patteson,  JJ. 
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Street  of  it  as  exceeded  the  real  value  of  the  horse.  But  here  it  so 
BlIt.  happens,  that  at  the  time  when  the  question  arises  between  the 
plaintiff  and  defendant,  the  horse  is  in  the  defendant's  hands,  so 
that  he  has  the  power  of  returning  him.  The  dealings  of  the 
defendant  with  other  parties,  and  any  profit  which  he  may  have 
made  by  them,  cannot  alter  the  question,  whether  or  not  tihe 
plaintiff  fulfilled  his  own  contract  with  the  defendant.  The  juy 
have  found  that  he  did  not,  and  there  is  no  reason  for  disturbing 
the  verdict. 

The  Attomey-Oeneral  and  Erie,  contra  : 

The  defendant  could  not  resist  this  action  unless  he  would  have 
been  entitled,  under  the  same  circumstances,  to  sue  the  plaintiff 
for  a  breach  of  warranty.  A  defence  of  this  kind  is  in  the  nature 
of  a  cross  action  upon  the  warranty,  and  is  admitted  in  order  to 
avoid  circuity  of  proceedings.  If,  therefore,  the  facts  be  such 
that  the  defendant,  if  he  had  sued  on  the  warranty,  could  not 
have  made  out  a  claim  to  indemnity,  neither  is  he  entitled  to 
allege,  against  the  present  demand,  that  the  article  furnished  to 
him  was  not  such  as  it  was  represented  to  be.  Now,  in  the 
action  on  a  warranty,  the  plaintiff  is  entitled  to  such  damages 
as  will  indemnify  him  for  his  loss  by  the  difference  in  Taloe 
[  *459  ]  between  the  *thing  bargained  for  and  that  actually  delivered. 
Towers  v.  Barrett  (i)  (by  Buller,  J.),  Fielder  v.  Starkin  (2),  and 
by  Lord  Ellenborough  in  Payne  v.  Whale  (3) ;  and  here  no  los 
had  been  suffered ;  on  the  contrary,  the  defendant  has  gained  bj 
the  transaction.  He  could  not,  therefore,  have  recovered  for  the 
breach  of  warranty,  nor  can  he  make  it  a  defence  to  this  action. 

(Parke,  J. :  As  there  was  a  breach  of  contract,  he  would  have 
been  entitled  to  nominal  damages,  though  it  happened  that  by 
subsequent  circumstances  he  did  not  sustain  the  damage  that 
might  naturally  have  been  expected  from  the  plaintiff *&  de&ult} 

The  attempt  to  return  the  horse  could  not  avail  the  defendant 
as  a  rescinding  of  the  contract.     To  claim  that  right,  a  purchaser 

(1)  1  T.  R.  133.  (3)  7  East,  274. 

(2)  2  E.  E.  700  (1  H.  Bl.  17). 
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ought  only  to  have  used  the  article  so  far  as  was  necessary  to       Strbbt 

give  it  a  fair  trial :  Okell  v.  Smith  {i).    In  Parker  v.  Palmer  (2)  it        blat. 

was  held,  that  the  vendee,  having  put  the  commodity  up  for  sale 

(though  he  bought  it  in  again),  could  not,  after  assuming  such 

dominion  over  the  goods,  return  them  to  the  vendor  on  the 

ground  that  they  did  not  answer  to  the  samples.     Here  the 

defendant  actually  parted  with  the  horse.     If  a  contract  is  to  be 

rescinded,  all  parties  must  be  placed  in  statu  quo :  Hunt  v.  Silk  (3). 

It  is  impossible  here  to  say  that  the  plaintiff  was  restored  to  that 

situation.     The  horse  had  passed  through  several  hands,  in 

which  various  liabilities  may  have  attached  to  it  by  bankruptcy 

or  other  means,  which  would  affect  the  title  of  a  party  into  whose 

possession  it  afterwards  came.     It  is  too  late  for  the  defendant 

to  revert  to  his  right  against  the  plaintiff  under  the  original 

contract :  he  is  now  possessed  of  the  horse  by  a  new  purchase 

*from  a  different  party,  and  he  cannot  avail  himself  of  that      [  '460  ] 

possession  to  rescind  the  former  bargain. 

Cur,  adv,  vult. 

In  the  present  Term  Lord  Tentebden,  Gh.  J.  delivered  the 
judgment  of  the  Goubt  : 

We  have  taken  time  to  consider  of  this  case,  and  are  now  of 
opinion  that  the  rule  ought  to  be  made  absolute  for  a  new  trial, 
unless  the  parties  can  agree  to  enter  a  verdict  for  the  plaintiff 
for  a  sum  less  than  the  full  amount. 

The  facts  of  the  case  were  these :  The  plaintiff,  on  the  2nd  of 
February,  sold  the  horse  to  the  defendant  for  432.,  with  a 
warranty  of  soundness.  The  defendant  took  the  horse,  and  on 
the  same  day  sold  it  to  Bailey  for  452.  Bailey,  on  the  following 
day,  parted  with  it  in  exchange  to  Osborne  ;  and  Osborne,  in  two 
or  three  days  afterwards,  sold  it  to  the  defendant  for  802.  No 
warranty  appeared  to  have  been  given  on  any  of  the  three  last 
sales.  The  horse  was,  in  fact,  unsound  at  the  time  of  the  first 
sale ;  and  on  the  9th  of  February  the  defendant  offered  to  return 
it  to  the  plaintiff,  who  refused  to  accept  it.  The  question  for  con- 
sideration is,  whether  the  defendant,  under  these  circumstances, 

(1)  18  R.  R.  752  (1  Stark.  107).      (3)  7  R.  R.  739  (5  East,  449). 

(2)  23  R.  R.  313  (4  B.  &  Aid.  387). 
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Street       had  a  right  to  return  the  horse,  and  thereby  exonerate  himself 
iii!AY.        irom  the  payment  of  the  whole  price  ? 

It  is  not  necessary  to  decide,  whether  in  any  case  the  pur- 
chaser of  a  specific  chattel,  who,  having  had  an  opportunity  of 
exercising  his  judgment  upon  it,  has  bought  it,  with  a  warranty 
that  it  is  of  any  particular  quality  or  description,  and  actually 
accepted  and  received  it  into  his  possession,  can  afterwards,  upon 
discovering  that  the  warranty  has  not  been  complied  with,  of  his 

[  ♦461  ]  own  will  ♦only,  without  the  concurrence  of  the  other  contracting 
party,  return  the  chattel  to  the  vendor,  and  exonerate  himself 
from  the  payment  of  the  price,  on  the  ground  that  he  has  never 
received  that  article  which  he  stipulated  to  purchase.  There  is, 
indeed,  authority  for  that  position.  Lord  Eldon,  in  the  case  of 
Curtis  V.  Hannay  (i),  is  reported  to  have  said,  that  "  he  took  it  to 
be  clear  law,  that  if  a  person  purchases  a  horse  which  is  warranted 
sound,  and  it  afterwards  turns  out  that  the  horse  was  unsound 
at  the  time  of  the  warranty,  the  buyer  might,  if  he  pleased,  keep 
the  horse  and  bring  an  action  on  the  warranty,  in  which  he  would 
have  a  right  to  recover  the  difference  between  the  value  of  a  sound 
horse  and  one  with  such  defects  as  existed  at  the  time  of  the 
warranty ;  or  he  might  return  the  horse  and  bring  an  action  to 
recover  the  full  money  paid ;  but  in  the  latter  case,  the  seller 
had  a  right  to  expect  that  the  horse  should  be  returned  in  the 
same  state  he  was  when  sold,  and  not  by  any  means  diminished 
in  value ; "  and  he  proceeds  to  say,  that  if  it  were  in  a  worse  state 
than  it  would  have  been  if  returned  immediately  after  the 
discovery,  the  purchaser  would  have  no  defence  to  an  action  for 
the  price  of  the  article.  It  is  to  be  implied  that  he  would  have 
a  defence  in  case  it  were  returned  in  the  same  state,  and  in  a 
reasonable  time  after  the  discovery.  This  dictum  has  been 
adopted  in  Mr.  Starkie's  excellent  work  on  the  Law  of  Evidence, 
part  iv.  p.  645 ;  and  it  is  there  said  that  a  vendee  may,  in  such 
a  case,  rescind  the  contract  altogether  by  returning  the  article, 
and  refuse  to  pay  the  price,  or  recover  it  back  if  paid.     It  is, 

[  '462  ]  however,  extremely  difficult,  indeed  impossible,  to  *reconcile  this 
doctrine  with  those  cases  in  which  it  has  been  held,  that  where 
the  property  in  the  specific  chattel  has  passed  to  the  vendee,  and 

(1)  3  Esp.  83. 
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the  price  has  been  paid,  he  has  no  right,  upon  the  breach  of  the  street 
warranty,  to  return  the  article  and  revest  the  property  in  the  blay. 
vendor,  and  recover  the  price  as  money  paid  on  a  consideration 
T^hich  has  failed,  but  must  sue  upon  the  warranty,  unless  there 
has  been  a  condition  in  the  contract  authorizing  the  return,  or 
the  vendor  has  received  back  the  chattel,  and  has  thereby  con- 
sented to  rescind  the  contract,  or  has  been  guilty  of  a  fraud, 
which  destroys  the  contract  altogether.  Weston  v.  Dowries  {i)^ 
lowers  V.  Bairett{2),  Payne  v.  Whale {s),  Power  v.  Wells {4)y  and 
Emanuel  v.  Dane  (5),  where  the  same  doctrine  was  applied  to  an 
exchange  with  a  warranty,  as  to  a  sale,  and  the  vendee  held  not 
to  be  entitled  to  sue  in  trover  for  the  chattel  delivered,  by  way 
of  barter,  for  another  received.  If  these  cases  are  rightly 
decided,  and  we  think  they  are,  and  they  certainly  have  been 
always  acted  upon,  it  is  clear  that  the  purchaser  cannot  by  his 
own  act  alone,  unless  in  the  excepted  cases  above  mentioned, 
revest  the  property  in  the  seller,  and  recover  the  price  when 
paid,  on  the  ground  of  the  total  failure  of  consideration;  and 
it  seems  to  follow  that  he  cannot,  by  the  same  means,  protect 
himself  from  the  payment  of  the  price  on  the  same  ground.  On 
the  other  hand,  the  cases  have  established,  that  the  breach  of 
the  warranty  may  be  given  in  evidence  in  mitigation  of  damages, 
on  the  principle,  as  it  should  seem,  of  avoiding  circuity  of  action : 
Cormack  v.  Gillis  (6) ,  King  v.  Boston  (7) ;  and  there  is  *no  hardship  [  •463  ] 
in  such  a  defence  being  allowed,  as  the  plaintiff  ought  to  be 
prepared  to  prove  a  compliance  with  his  warranty,  which  is  part 
of  the  consideration  for  the  specific  price  agreed  by  the  defendant 
to  be  paid. 

It  is  to  be  observed,  that  although  the  vendee  of  a  specific 
chattel,  delivered  with  a  warranty,  may  not  have  a  right  to 
return  it,  the  same  reason  does  not  apply  to  cases  of  executory 
contracts,  where  an  article,  for  instance,  is  ordered  from  a 
manufacturer,  who  contracts  that  it  shall  be  of  a  certain  quality, 
or  fit  for  a  certain  purpose,  and  the  article  sent  as  such  is  never 

(1)  1  Doug.  23.  (5)  3  Camp.  299. 

(2)  1  T.  R.  133.  (6)  7  East,  480. 

(3)  7  East,  274.  (7)  7  East,  481,  n. 

(4)  Doug.  24,  «. 
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strkct  completely  accepted  by  the  party  ordering  it.  In  this  and  similar 
BiL^Y.  cases  the  latter  may  retam  it  as  soon  as  he  discover  the  defect, 
provided  he  has  done  nothing  more  in  the  mean  time  than  was 
necessary  to  give  it  a  fair  trial :  Okell  v.  Smith  (i) ;  nor  would  the 
purchaser  of  a  commodity,  to  be  afterwards  delivered  according 
to  sample,  be  bound  to  receive  the  bulk,  which  may  not  agree 
with  it;  nor  after  having  received  what  was  tendered  and 
delivered  as  being  in  accordance  with  the  sample,  will  he  be 
precluded  by  the  simple  receipt  from  returning  the  article  within 
a  reasonable  time  for  the  purpose  of  examination  and  comparison. 
The  observations  above  stated  are  intended  to  apply  to  the 
purchase  of  a  certain  specific  chattel,  accepted  and  received  by 
the  vendee,  and  the  property  in  which  is  completely  and  entirely 
vested  in  him. 

But  whatever  may  be  the  right  of  the  purchaser  to  return 
such  a  warranted  article  in  an  ordinary  case,  there  is  no  authority 
[  *464  ]  to  shew  that  he  may  return  it  where  *the  purchaser  has  done 
more  than  was  consistent  with  the  purpose  of  trial;  where  he 
has  exercised  the  dominion  of  an  owner  over  it,  by  selling  and 
parting  with  the  property  to  another,  and  where  he  has  derived 
a  pecuniary  benefit  from  it.  These  circumstances  concur  in  the 
present  case  ;  and  even  supposing  it  might  have  been  competent 
for  the  defendant  to  return  this  horse,  after  having  accepted  it, 
and  taken  it  into  his  possession,  if  he  had  never  parted  with  it  to 
another,  it  appears  to  us  that  he  cannot  do  so  after  the  re-sale  at 
a  profit. 

These  are  acts  of  ownership  wholly  inconsistent  with  the 
purpose  of  trial,  and  which  are  conclusive  against  the  defendant, 
that  the  particular  chattel  was  his  own ;  and  it  may  be  added, 
that  the  parties  cannot  be  placed  in  the  same  situation  by  the 
return  of  it,  as  if  the  contract  had  not  been  made,  for  the  defen- 
dant has  derived  an  intermediate  benefit  in  consequence  of  the 
bargain,  which  he  would  still  retain.  But  he  is  entitled  to 
reduce  the  damages,  as  he  has  a  right  of  action  against  the 
plaintiff  for  the  breach  of  warranty.  The  damages  to  be 
recovered  in  the  present  action  have  not  been  properly  ascer- 
tained by  the  jury,  and  there  must  be  a  new  trial,  unless  the 
(1)  18  R.  E.  752  (1  Stark.  107). 
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parties  can  agree  to  redace  the'  sum  for  which  the  verdict  is  Street 
to  be  entered ;  and  if  they  do  agree,  the  verdict  is  to  be  entered  b^t. 
for  that  sum. 

Rule  absolute  on  the  above  terms. 


DOE  D.  JOHN  EOGEES  and  MARY  EOGERS,  his         issi. 
Wife,  v.  JOHN  CADWALLADER.  ^!^^" 

(2  Bam.  &  Adol.  473—478.)  ^  *^^  ^ 

In  ejectment  by  a  mortgagee,  the  mere  fact  of  his  haying  receiyed 
interest  on  the  mortgage  down  to  a  time  later  than  the  day  of  the  demise 
in  the  declaration,  does  not  amount  to  a  recognition  by  him  that  the 
mortgagor  or  his  tenant  was  in  lawftd  possession  of  the  premises  till 
the  time  when  the  interest  was  paid,  and  consequently  is  no  defence 
to  the  ejectment. 

Tms  was  an  ejectment  to  recover  land  in  the  county  of  Salop. 
The  demise  was  laid  on  the  1st  of  July,  1880.  At  the  trial 
before  Patteson,  J.,  at  the  Spring  Assizes  for  the  county  of 
Salop,  1881,  it  appeared  that  Mary  Rogers,  before  her  inter- 
marriage with  John  Rogers,  the  other  lessor  of  the  plaintiff, 
became  the  mortgagee  of  the  premises  in  question  by  virtue  of 
a  deed  bearing  date  the  7th  of  May,  1828,  and  that  the  interest 
was  payable  on  the  25th  of  December  in  every  year.  On  the 
part  of  the  defendant  (who  was  tenant  to  the  mortgagor)  it  was 
proved,  that  on  the  15th  of  January,  1881,  John  Rogers  had 
admitted  that  he  and  his  wife  had  been  paid  all  the  interest  up 
to  the  25th  of  December,  1880.  It  was  therefore  contended  on 
the  part  of  the  defendant  that  the  action  was  not  maintainable, 
because  it  was  not  competent  to  a  mortgagee  to  treat  the  mort- 
gagor or  his  tenants  as  trespassers  at  any  time  during  which 
their  lawful  possession  had  been  recognized,  and  that  the 
mortgagee  having  received  the  interest  on  the  mortgage  money 
to  the  25th  of  December,  1880,  had  thereby  acknowledged  that, 
to  that  time  the  defendant,  the  tenant  of  the  mortgagor,  was  in 
lawful  possession  of  the  premises,  and  Doe  dem.  Whitaker  v. 
Hales  (1),  decided  in  the  Common  Pleas  in  *Hilary  Term,  1881,  [  *i7i} 
(but  not  then  in  print,)  was  cited  as  an  authority  to  shew  that 
the  receipt  of  interest  was  a  recognition  by  the  mortgagee,  that 
(1)  33  R.  R.  483  (7  Bing.  322). 
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the  mortgagor  or  his  tenant  was  in  lawful  possession  of  the 
premises,  and  therefore  an  answer  to  the  ejectment.  The  learned 
Jadge,  on  the  authority  of  that  case,  nonsuited  the  plaintiff,  but 
reserved  liberty  to  him  to  move  to  enter  a  verdict  in  his  favour. 

Talfourdy  in  Easter  Term,  moved  for  a  rule  nisi  pursuant 
to  the  leave  given,  on  the  ground  that  the  payment  of  interest 
had  no  effect  on  the  legal  title  to  the  land,  which  in  ejectment 
must  of  necessity  prevail.  The  mortgagee  had  two  securities  for 
his  money,  a  possessory  title  to  the  land,  and  a  personal  covenant 
for  the  payment  of  the  principal  and  interest,  and  he  might 
enforce  his  remedies  on  either,  or  both,  subject  to  his  liability 
to  account  in  equity.  Even  payment  of  the  principal,  unless 
a  surrender  of  the  term  could  be  presumed,  could  be  no  defence 
at  law  to  an  ejectment,  and  much  less  could  the  payment  of 
interest  have  this  operation.  The  Court  of  Common  Pleas  has, 
in  several  instances,  shewn  a  disposition  to  relax  the  strict  rules 
of  law  affecting  the  relations  of  mortgagor  and  mortgagee,  which 
has  not  received  the  sanction  of  this  Court.  But  even  the  case 
of  Doe  V.  Hales  (i),  relied  on  at  the  trial,  did  not  go  so  far  as 
was  necessary  to  sustain  the  verdict,  as  that  was  not  a  mere  case 
of  payment  of  interest,  but  of  the  receipt  of  a  portion  of  rent 
after  a  threat  of  distress,  which  might  possibly  be  held  to  imply 
an  assent  to  a  tenancy. 

Russell,  Serjt.  now  shewed  cause  : 

The  defendant  was  not  a  trespasser  on  the  1st  of  July,  1880. 
The  interest  due  at  Christmas,  1880,  had  then  been  paid.  This 
state  of  facts,  admitted  by  the  mortgagee  in  January,  1831,  was 
a  recognition  by  him  of  a  lawful  and  authorized  possession  by 
the  mortgagor,  and  those  who  represented  him,  in  the  preceding 
July.  It  is  undoubtedly  true,  that  a  mortgagee  may  maintain 
ejectment  against  the  mortgagor  without  a  notice  to  quit  or  a 
demand  of  possession :  Doe  v.  Maisey  (2),  Doe  v.  Giles  (3).  But 
in  those  cases  there  was  no  payment  of  interest  or  recognized 
possession.     It  is  unnecessary  to  contend  that  receipt  of  interest 


(1)  33  E.  R.  483  (7  Bing.  322). 

(2)  32  R.  R.  548  (8  B.  &  C.  767). 


(3)  30  R.  R.  686  (5  Bing.  421). 
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creates  a  tenancy.  It  is  sufficient  to  say  that  it  sanctions  the 
state  of  things  as  between  the  parties  daring  the  time  for  which 
the  interest  is  received.  Suppose  a  mortgagee  to  receive  his 
interest  regularly  for  six  years,  and  then  to  bring  his  ejectment, 
laying  the  demise  six  years  back,  is  the  mortgagor  to  be  treated 
as  a  trespasser  for  the  six  years,  and  liable  to  an  action  for  six 
years'  mesne  profits  ?  So  long  as  a  party  is  in  possession  of  the 
premises  with  the  privity  and  consent  of  the  owner,  he  cannot 
be  treated  as  a  trespasser.  Suppose  the  mortgagor  be  allowed 
to  remain  in  possession,  paying  the  interest  as  the  bailiff  or 
agent  of  the  mortgagee  only,  still  he  would  not,  as  a  person  in 
possession  of  a  farm  as  the  recognized  bailiff  or  agent  of  the 
owner,  be  liable  to  be  treated  as  a  trespasser  by  action  of  eject- 
ment. It  cannot  then  be  less  than  a  permissive  occupation.  The 
mortgagee  entitled  to  possession,  instead  of  taking  it,  chooses 
to  receive  the  ^interest  and  permit  the  mortgagor  to  occupy, 
and  a  permitted  occupation  will  be  a  defence  to  an  ejectment ; 
as  in  Doe  dem.  Foley  v.  Wilson  (i)  where  an  enclosure  from  the 
waste  was  seen  from  time  to  time  by  the  lord's  steward ;  Right 
dem.  Lewis  v.  Beard  (2),  and  Doe  dem.  Netvby  v.  Jackson  (3), 
where  the  party  was  let  into  possession  pending  a  treaty  for  a  pur- 
chase. The  decision  in  Doe  dem.  Whitaker  v.  Hales  (4)  proceeded 
on  this  principle,  that  there  could  not  be  a  trespass  where  there 
was  a  permitted  and  recognized  occupation.  In  a  note  to  Partridge 
V.  Bere  (5)  several  cases  are  collected,  tending  to  shew  that  pay- 
ment of  interest  is  evidence  of  an  agreement  between  mortgagee 
and  mortgagor,  that  the  latter  shall  hold  the  land  as  tenant  at  will. 
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[  •iTd  ] 


Lord  Tentbrden,  Ch.  J. : 

I  think  this  case  is  not  governed  by  that  of  Doe  dem.  Whitaker 
V.  Hales,  There  the  defendant,  in  order  to  shew  that  he  was 
not  a  trespasser  on  the  25th  of  December,  1829,  proved  that  in 
April,  1880,  he  was  in  possession  of  the  premises,  and  that  an 
agent  of  the  lessor  of  the  plaintiff  called  on  him,  demanded 
payment  of  interest  on  a  mortgage  to  the  lessor  of  the  plaintiff. 


(1)  11  East,  56. 

(2)  13  East,  210. 

(3)  1  B.  &  C.  448. 


(4)  33  R.  R.  483  (7  Ring.  322). 

(5)  24  R.  R.  487  (5  B.  &  Aid.  604). 
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and  received  money  eo  nomine  as  interest,  the  defendant  being 
required  to  pay  it  instead  of  rent  to  the  mortgagor.  Lord  Ch.  J. 
TiNDAL,  after  stating  these  facts,  observes,  ''  This,  therefore,  nvas 
a  demand  made  by  the  agent  of  the  mortgagee,  and  with  full 
knowledge  of  all  the  circamstances  of  the  parties,  namely,  that 
the  defendant  was  tenant  to  the  mortgagor,  *and  not  to  the  lessor 
of  the  plaintiff ;  and  if  a  party  employs  an  agent  who  has  full 
knowledge  of  circamstances,  it  must  be  presumed  the  principal 
has  the  same  knowledge.  So  that  the  lessor  of  the  plaintiff 
having  recognised  and  availed  himself  of  the  possession  of  the 
defendant  so  late  as  April,  1880,  cannot  treat  him  as  a  trespasser 
in  1829."  That  case  is  very  distinguishable  from  the  present. 
The  evidence  in  this  case  was  only  that  the  mortgagee  had 
received  interest  on  the  money  advanced  by  him  for  a  period 
covering  the  1st  of  July,  1880,  the  day  of  the  demise  mentioned 
in  the  declaration.  By  so  receiving  the  interest,  he  did  not 
recognise  the  defendant  as  a  person  in  lawful  possession  of  the 
premises,  nor  did  he  avail  himself  of  that  possession  to  obtain 
payment  of  the  interest. 


LiTTLEDALE,  J.  : 

I  cannot  say  that  I  am  prepared  to  go  to  the  length  which 
the  Court  of  Common  Pleas  appears  to  have  done  in  Doe 
V.  Hales  (i).  But  assuming  that  case  to  have  been  properly 
decided,  the  present  is  very  different,  for  the  reasons  already 
stated. 


Pabke,  J. : 

The  proof  was,  that  there  had  been  a  payment  of  interest  in 
respect  of  the  original  debt,  but  that  was  no  recognition  of  the 
right  of  the  mortgagor,  or  his  tenant,  to  hold  possession  of  the 
premises.  Doe  v.  Hales  only  shews,  that  where  the  mortgagee 
recognises  a  party  as  being  in  lawful  possession  of  the  premises 
at  a  given  time,  it  is  not  competent  to  him  to  say  afterwards 
that  at  that  time  he  was  a  trespasser.  Here  the  lessor  of  the 
plaintiff  never  recognised  the  defendant  as  being  in  lawful 
possession. 

(1)  33  R.  E.  483  (7  Bing.  322). 
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Taunton,  J. : 

The  evidence  is,  that  the  mortgagee  had  received  interest  on 
the  money  lent  and  advanced  by  him.  That  is  no  acknowledg- 
ment on  his  part  that  either  the  mortgagor  or  his  tenant  were  in 

lawful  possession  of  the  premises  mortgaged. 

Rule  absolute. 


DoEd. 
Rogers 

r. 
Gadwal- 

LADEB. 

[478] 


MONK  V.  WHITTENBURY(l). 

(2  Bam.  &  Adol.  484-486 ;  S.  C.  at  Nisi  Prius,  1  Moo.  &  Rob.  81.) 

A  wharfinger,  having  received  flour  in  that  capacity,  and  without  any 
authority  to  sell,  disposed  of  it  to  a  purchaser  who  had  no  notice  of  the 
want  of  authority.  The  wharfinger  was  in  the  habit  of  doing  business 
as  a  flour  factor :  Held,  nevertheless,  that  the  Act  6  Geo.  IV.  c.  94,  s.  4  (2), 
which  protects  purchases  made  innocently  and  in  the  ordinary  course 
of  business  from  agents  intrusted  with  goods,  did  not  apply  to  this  case, 
the  wharfinger  not  being  an  agent  within  the  meaning  of  the  statute. 

Trover  for  floar  and  sacks.  At  the  trial  before  Lord 
Tenterden,  Ch.  J.,  at  the  Middlesex  sittings  after  last  Easter 
Term,  it  appeared  that  the  defendant  purchased  the  floar  in 
question  of  one  Cramp,  who  was  a  wharfinger,  and  who  had,  in 
that  capacity,  received  the  flour  from  the  owner,  the  present 
plaintiff,  but  without  any  authority  to  sell  it.  Cramp  was  a  flour 
factor  as  well  as  a  wharfinger ;  which,  it  appeared,  was  not 
unusual.  After  receiving  payment  from  the  defendant  he 
absconded,  and  never  paid  over  the  money  to  the  plaintiff. 
Lord  Tenterden  thought  that  if  the  sale  in  question  was  made 
by  an  agent  in  the  ordinary  course  of  business,  to  a  party  not 
apprized  at  the  time  that  such  agent  was  unauthorized  to  sell, 
the  purchaser  was  protected  by  the  Factor's  Act,  6  Geo.  IV.  c.  94, 
8.  4  (2) ;  and  he  left  it  as  a  question  for  the  jury,  whether  or  not 
the  sale  was  in  the  ordinary  course  of  business.  They  were 
of  opinion  that  it  was  not,  and  therefore  found  a  verdict  for  the 
plaintiff.     On  a  former  day  in  this  Term 


1831. 
May  28. 

[484] 


(1)  Followed  in  Cde  v.  North- 
western Bank  (Ex.  Ch.  1875)  L.  R. 
10  C.  P.  354,  44  L.  J.  C.  P.  233.— 
K.  C. 

(2)  Repealed  by  the  Factors  Act, 


1889  (52  &  53  Vict.  c.  45).  Whether 
the  Act  of  1889  does,  or  does  not, 
apply  to  such  a  case  as  the  aboye,  is 
by  no  means  dear. — B.  C. 
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Monk 

V. 

Whittbn- 

BURY. 


[  '^SS  ] 


[  •486  ] 


Sir  James  Scarlett  moved  for  a  new  trial  (i) : 

The  verdict,  as  to  the  particular  question  put,  was  against 
evidence.  It  is  true  that,  if  that  be  so  held,  a  question  of  law 
must  arise,  whether  or  not  the  vendor  in  this  case  was  an  ''  agent 
intrusted  "  with  the  goods  within  the  meaning  of  6  Geo.  IV. 
c.  94,  s.  4  (2) ;  and  it  may  be  said  on  *the  other  side,  that 
although  the  party  was  agent  for  one  purpose,  that  of  receiving 
and  keeping  the  goods,  he  was  not  thereby  invested  with 
authority  for  another,  namely,  to  sell,  nor  did  it  render  him  such 
an  agent  as  could,  by  selling,  confer  a  good  title  on  a  purchaser 
by  virtue  of  the  statute,  notwithstanding  his  own  want  of 
authority.  But  it  had  been  held  before  the  passing  of  this  Act, 
that  an  owner  of  goods  may  place  them  in  the  hands  of  an 
agent  under  such  circumstances,  that  an  agency  for  the  purpose 
of  sale  may  be  presumed  in  behalf  of  an  innocent  purchaser, 
though  such  agency  was  not  in  fact  contemplated  by  the 
principal.  The  question  in  the  present  case  is,  whether,  if  a 
person,  being  a  factor,  receives  goods  from  a  principal  without 
directions  to  sell,  or  any  intention  on  the  part  of  the  principal 
that  he  should  do  so,  and  chooses,  notwithstanding,  to  dispose 
of  the  goods  in  the  character  of  a  factor,  a  party  purchasing 
in  ignorance  of  the  want  of  authority,  is  not  protected  by  the 
statute.  The  meaning  of  the  statute  is,  that  if  the  buyer  in  such 
a  case  had  not  notice  of  the  want  of  authority,  the  purchase 
shall  not  be  affected.  To  say  that  the  protection  extends  only  to 
cases  where  the  vendor  had  a  general  commission  to  sell,  *but 


(1)  Before  Lord  Tenterden,  Gh.  J., 
Littledale,  Parke,  and  Taunton,  JJ. 

(2)  Which  enacts,  that,  from  and 
after,  &c.  '  *  It  shall  be  lawful  to  and 
for  any  person,  &c.  to  contract  with 
any  agent  or  agents  intrusted  with 
any  goods,  wares,  or  merchandize, 
or  to  whom  the  same  may  be  con- 
signed, for  the  purchase  of  any  such 
goods,  &c.  and  to  receive  the  same 
of,  and  pay  for  the  same  to  such 
agent  or  agents;  and  such  contract 
and  payment  shall  be  binding  upon 
and  good  against  the  owner  of  such 
goods,    &c.    notwithstanding    such 


person,  &c.  shall  have  notice  that 
the  person  or  persons  making  and 
entering  into  such  contract,  or  on 
whose  behalf  such  contract  is  made 
or  entered  into,  is  an  agent  or  agents : 
Provided  such  contract  and  payment 
be  made  in  the  usual  atid  ordinary 
course  of  business,  and  that  such 
person,  &o.  shall  not,  when  such 
contract  is  entered  into  or  pa3rment 
made,  have  notice  that  such  agent  or 
agents  is  or  are  not  authorized  to  sell 
the  said  goods,  &c.  or  to  receive  the 
said  piirchase-money.*' 
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exceeded  it  in  some  particular,  woald  not  answer  the  object  of 

the  statute.    The  case  might  have  been  different  if  Cramp  had 

been  merely  a  wharfinger,  but  it  was  proved  that  he  carried  on 

business  as  a  factor  also. 

Cur.  adv.  vult. 

Lord  Tbntbrden,  Ch.  J.,  now  delivered  the  judgment  of   the 
Court : 

The  material  question  in  this  case  is,  whether  Cramp  was  or 

was  not  an  agent  intrusted  with  the  goods  in  respect  of  which 

the  action  is  brought,  within  the  meaning  of  6  Geo.  IV.  c.  90, 

s.  4.    It  is  difficult  to  say  precisely  what  is  meant  in  this  section 

by  an   "agent  intrusted  with  goods;"  but  we  are  clearly  of 

opinion  that  a  wharfinger  is  not  such  a  person.     If  a  wharfinger 

were  so  considered,  it  would  be  impossible  to  say  that  a  carter,  a 

warehouseman,  or  a  packer  was  not :  and  although  it  is  true 

that  Cramp  transacted  business  as  a  factor  with  some  persons, 

we  do  not  think  that  can  avail  the  defendant  in  the  present  case. 

There  will,  therefore,  be  no  rule. 

Rule  refused. 


Monk 

V. 

Whitten- 

BUBT. 


EEX  V.  JAMES  CORNISH. 

(2  Bam.  &  Adol.  498—503 ;  8.  C.  9  L.  J.  M.  C.  86.) 

An  order  of  justices  directing  A.  to  pay  the  churchwardens  and  over- 
seers of  the  poor  of  a  parish  a  weekly  sum  for  the  maintenance  of  B.  and 
C,  his  grandsons,  as  long  as  they  shaU  be  chargeable  to  the  parish,  is 
good,  without  stating  that  the  father  is  unable,  absent,  or  dead. 

Two  justices  ordered  the  defendant  to  pay  to  the  church- 
wardens and  overseers  of  the  parish  of  Hockworthy,  in  the 
county  of  Devon,  the  weekly  sum  of  2«.  6d.,  for  and  towards  the 
relief  and  maintenance  of  Thomas  Farr  and  William  Farr,  his 
grandsons,  as  long  as  they  should  be  chargeable  to  the  parish. 
A  rule  nisi  had  been  obtained  for  quashing  the  order,  on  the 
ground  that  it  was  not  stated  therein  that  the  father  was  either 
dead  or  unable  to  maintain  the  children. 

Follett  now  shewed  cause : 

By  the  statute  48  Eliz.  c.  2,  s.  7,  it  is  enacted,  "  that  the 
father  and  grandfather,  and  the  mother  and  grandmother,  and 


1831. 
Afay  28. 
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Rex  the  children  of  every  poor,  old,  blind,  lame,  and  impotent 
CoENiBH.  person  or  other  poor  person  not  able  to  work,  being  of  sufficient 
ability,  shall,  at  their  own  charges,  relieve  and  maintain  eveiy 
such  poor  person,  in  that  manner,  and  according  to  that  rate, 
as  by  the  justices  of  the  peace  of  that  county  where  such 
sufficient  persons  dwell,  or  the  greater  number  of  them,  at  their 
General  Quarter  Sessions  shall  be  assessed.'*  By  the  59  Geo.  III. 
c.  12,  s.  26  (1),  any  two  or  more  justices  of  the  peace  for  the  county 
in  which  any  such  sufficient  person  shall  dwell,  are  empowered  ''in 
any  Petty  Session  to  make  such  assessment  and  order  for  the  relief 
[  •499  ]  *of  every  poor,  old,  blind,  lame,  impotent,  or  other  poor  person 
not  able  to  work,  upon  and  by  the  father,  grandfather,  mother, 
grandmother,  or  child  (being  of  sufficient  ability),  of  every  such 
poor  person,  as  may  by  virtue  of  the  said  Act  be  made  by  the 
justices  in  their  General  Quarter  Sessions."  The  question  is, 
whether  the  justices,  by  this  statute,  are  compelled,  in  the  first 
instance,  to  make  an  order  of  maintenance  on  the  father,  if  he 
be  living  and  able  to  maintain  ?  And,  secondly,  if  they  be, 
whether  it  must  appear  on  the  face  of  any  order  upon  the  grand- 
father, that  the  father  is  not  living,  or  able  ?  It  is  undoubtedly 
stated  in  4  Burn's  Justice,  p.  166  (26th  edit.),  on  the  authority 
of  The  Queen  v.  Joyce,  16  Vin.  Ab.  tit.  Poor  (C)  pi.  8,  that 
'*  though  the  father  be  living,  yet  if  he  be  unable,  the  grand- 
father, being  of  ability,  may  be  compelled  to  keep  the  grandchild, 
and  also  to  pay  so  much  money  as  the  justices  shall  think 
reasonable  for  the  time  past."  And.  Mr.  Nolan,  in  his  Treatise 
on  the  Poor  Laws,  vol.  ii.  p.  268  (4th  edit.),  upon  the  authority 
of  the  same  case,  lays  down  the  same  position.  The  question, 
however,  must  turn  on  the  construction  of  the  Act  of  Parliament, 
by  which  the  legal  obligation  on  a  grandfather  to  maintain  his 
grandchildren  is  created.  The  enactment  of  the  statute  of 
48  Eliz.  c.  2,  s.  7,  is  not  merely  that  the  grandfather  shall  be 
liable  to  maintain  his  grandchildren  in  case  the  father  is  not 
able,  but  it  is  absolute  that  the  father  and  grandfather,  if  of 
sufficient  ability,  shall  maintain  such  poor  persons.  And  this 
is  not  varied  by  59  Geo.  III.  c.  12,  s.  26.  But  assuming  the 
true  construction  of  the  statutes  to  be,  that  the  grandfather  is 
(1)  Varied  by  31  &  32  Vict.  c.  122,  s.  36.— B.  C. 
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not  to  be  called  apon  unless  the  father  be  unable,  still  it  is  not  Bex 

necessary  that  that  inability  should  be  stated  on  the  face  of  the  cobnibh. 

order.     The  justices  are  *only  bound  to  set  out  such  facts  as  [  'soo  ] 
are  necessary  to  give  them  jurisdiction. 

Rogers,  contra  : 

If  the  justices  are  bound  to  inquire  into  the  circumstances  of 
the  father  before  they  rate  the  grandfather,  and  if  their  power 
to  rate  the  grandfather  only  arises  upon  the  father's  inability, 
then  they  are  bound  to  shew  that  inability  upon  the  face  of  the 
order  as  a  necessary  step  to  found  their  jurisdiction.  Now  it 
may  be  admitted  that  the  statute  does  not  seem  in  terms  to 
require  that  such  a  statement  should  appear  on  the  order ;  but 
looking  at  its  object  and  spirit,  such  will  be  found  to  be  the  most 
reasonable  construction.  The  duty  of  providing  for  children  was 
a  duty  of  imperfect  obligation,  and  the  statute  was  made  to 
enforce  it.  In  Rex  v.  Munden{i)  Pratt,  Ch.  J.  says,  "There 
being  no  temporal  obligation  to  enforce  the  law  of  nature,  it  was 
found  necessary  to  establish  it  by  Act  of  Parliament,  and  that 
can  be  extended  no  further  than  the  law  of  nature  went  before." 
If,  therefore,  the  object  of  the  Act  was  merely  to  enforce  the  law 
of  nature,  it  is  to  that  law  we  must  look  for  the  right  construc- 
tion of  the  Act.  Now,  by  the  law  of  nature,  the  duty  of  pro- 
viding for  a  child  falls,  in  the  first  instance,  upon  a  parent,  and 
a  more  remote  relation  cannot  be  chargeable  with  it,  unless  the 
parent  is  unable,  or  dead,  or  absent.  Were  this  otherwise,  it 
would  lead  to  the  monstrous  conclusion,  that  a  father  might  be 
living  in  affluence  and  splendour,  and  have  deserted  his  children, 
and  a  magistrate  might,  nevertheless,  pass  him  over,  and  charge 
the  grandfather  with  their  maintenance  ;  if  a  *magistrate  may  [  •sui  ] 
do  this,  the  present  order  is  good,  but  if  not,  then  he  must 
account,  in  some  way,  why  he  does  not  charge  the  father  before 
he  proceeds  to  make  an  order  on  the  grandfather.  The  authorities 
on  this  point  are  certainly  scanty ;  but  it  does  happen,  that  in  all 
the  reported  cases,  where  an  order  has  been  made  on  a  more 
remote  relation,  and  the  order  is  set  out,  the  reason  for  not 
making  the  order  on  the  person  immediately  chargeable  has  been 

(I)  1  Stra.  190. 
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Rex         always  stated,  viz.  too  poor,  dead,  or  beyond  sea.    In  Regina  v. 

Cornish.  Joyce  (i)  the  order  stated  that ''  the  grandfather  should  keep  the 
grandchild,  the  father  being  living  but  unable  to  do  it."  In  a 
case  cited,  Vin.  Abr.  Poor,  (C)  pi.  6  in  marg.,  "a  father  was 
ordered  to  allow  a  maintenance  to  a  son's  wife,  he  being  beyond 
sea."  And,  although  this  order  would  be  now  held  bad  on  another 
ground,  namely,  that  the  statute  only  extends  to  natural  relations 
{Rexv.  Mund€n{2)),  yet  it  shews  the  practice,  that  where  a  remote 
relation  is  to  be  charged,  the  reason  why  the  order  is  not  made 
upon  the  person  immediately  liable  must  be  assigned.  So  also 
in  Rex  v.  Robinson  (s),  which  was  an  indictment  for  disobeying  an 
order  of  this  description.  Sir  James  Burrow,  who  was  a  great 
Sessions  lawyer,  in  the  marginal  note  says,  "  The  order  recites 
the  death  of  the  father  of  the  children,  their  being  destitute  of 
subsistence,  the  complaint  of  the  parish,  the  ability  of  the  grand- 
father to  maintain  them,  and  other  proper  foundations  for  such 
an  order."  So  also  Mr.  Nolan  (4),  speaking  of  Regina  v.  Joyce, 
says,  that  although  the  father  be  living,  yet  if  he  be  unable,  the 
grandfather,  being  of  sufficient  ability,  may  be  compelled  to  keep 

[  '502  ]  the  *grandchildren.  Upon  the  authority,  therefore,  of  precedents 
and  practice,  as  well  as  upon  the  reasonable  construction  of  the 
statute,  this  order  is  bad,  being  made  per  saltum  on  the  grand- 
father, and  no  reason  stated  why  the  father  is  not  charged. 

Lord  Tenterden,  Ch.  J. : 

The  question  is,  whether  the  magistrates,  to  justify  the  making 
a  charge  upon  the  grandfather,  were  bound  to  state  on  the  face 
of  their  order  that  the  father  was  dead,  or  unable  to  support  his 
children  ?  There  is  nothing  in  the  Act  of  Parliament  to  shew 
that  the  obligation  of  the  grandfather  is  absolute  only  in  the 
event  of  the  father  being  unable ;  and  that  being  so,  I  think  the 
justices  who  made  this  order  were  not  bound  to  assign  on  the 
face  of  it  any  reason  why  they  made  it  on  the  grandfather. 

LiTTLBDALE,  J.  : 

I  think  it  was  not  necessary  that  the  justices  should,  in  their 

(1)  16  Vin.  Abr.  423,  tit.  Poor,  C.  (3)  2  Burr.  799. 

pi.  3.  (4)  2  Nokn,  263,  264. 

(2)  1  Stra.  190. 
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order  apon  the  grandfather,  account  for  the  father.    It  seems  to        Rbx 
me  that  the  statute  gives  the  justices  a  discretionary  power,  and     coimiBH. 
if  the  grandfather  be  a  rich  man  and  the  father  a  poor  man, 
they  may,  in  the  exercise  of  that  discretion,  make  an  order  on 
the  former  to  maintain  his  grandchildren. 

Pabee,  J. : 

I  am  disposed  to  agree  upon  the  construction  of  the  statute  in 
what  has  been  laid  down :  and  at  all  events,  I  think  the  magis- 
trates were  not  bound  to  state  in  the  order,  that  the  father  was 
either  ,dead  or  unable  to  maintain  his  children. 

Taunton,  J. : 

I  am  also  of  opinion  that  it  was  not  necessary  for  the  justices 

to  state  in  their  order  that  the  *father  was  not  of  sufficient      [  *503  ] 

ability  to  support  his  children ;  for  in  the  case  of  an  order  the 

Court  will  intend  that  the  justices  have  done  right,  if  the  contrary 

does  not  appear  on  the  face  of  it. 

Ride  refused. 


WHAETON,  Esquire,  v.  KING.  issi- 

'                      '                                                             May  31. 
(2  Bam.  &  Adol.  528—542;  S.  C.  9  L.  J.  K.  B.  271;  S.  C.  at  Nisi  Prius,  

1  Moo.  &  Rob.  96.)  [  528  ] 

Declaration  stated,  that  differences  had  arisen  between  the  plaintiff 
and  defendant  respecting  certain  liabilities  of  the  plaintiff  on  account 
of  the  defendant,  in  respect  of  bills  of  exchange  to  which  the  plaintiff 
had  put  his  name,  and  which  the  defendant  had  negotiated;  that  the 
plaintiff  had  commenced  an  action  against  the  defendant  on  account  of 
his  haying  negotiated  the  same,  and  also  for  the  recovery  of  the  bills ; 
and  that  by  an  order  made  in  the  said  action,  the  cause  and  all  matters 
in  difference  between  the  parties  were  referred  to  arbitration.  That  the 
arbitrator  made  his  award,  whereby  he  directed  the  defendant  to  pay  the 
plaintiff  109.,  and  that  the  defendant  should,  at  the  same  time,  deliver 
up  to  the  plaintiff  a  bill  of  exchange  for  300^,  therein  particularly 
described,  or  give  the  plaintiff  a  bond  of  indemnity ;  and  further,  that 
the  defendant  should,  at  the  same  time,  pay  the  plaintiff  343^,  unless 
he,  the  defendant,  should  then  pay  what  remained  due  upon  a  judgment 
recovered  by  A.  and  others  against  the  defendant,  in  a  certain  action 
brought  by  the  said  A.  and  others  against  the  plaintiff,  as  the  drawer  of 
a  certain  bill  of  exchange  for  300/.,  bearing  date  the  18th  of  May,  1826, 
drawn  by  defendant  upon,  and  accepted  by,  one  C.  N.,  and  payable  to 
the  order  of  the  defendant,  and  by  him  indorsed  to  the  said  A.  and 
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Whabton  others,  and  likewise  cause  satisfaction  to  be  entered  on  the  judgment* 

V.  roll  in  such  action;  and  likewise  deliver  up  to  the  plaintiff  the  last- 

mentioned  bill  of  exchange :  And  the  arbitrator  further  awarded,  that 

on  performance  of  the  award  as  aforesaid,  the  plaintiff  and  defendant 

should  execute  mutual  and  general  releases. 

Plea,  first,  that  a  bill  of  exchange,  therein  particularly  described,  had 
been  drawn,  indorsed  by  the  plaintiff,  and  by  him  delivered  to  the  defen> 
dant :  and  that  the  liability  of  the  plaintiff,  in  respect  of  the  same,  was 
a  matter  in  difference  submitted  to  the  arbitrator,  and  that  he  had  not 
awarded  concerning  it. 

Secondly,  the  like  as  to  an  action  which  was  depending  between  the 
plaintiff  and  defendant  at  the  time  of  the  reference,  and  to  divers  other 
pecuniary  matters,  claims,  and  demands. 

Thirdly,  the  like  as  to  a  judgment  recovered  by  A.  and  others  against 
the  plaintiff,  which  was  unsatisfied  at  the  time  of  making  the  award,  and 
which  it  was  disputed  whether  the  plaintiff  or  defendant  ought  to  satisfy. 

Fourthly,  that  there  never  was  any  judgment  recovered,  or  action 
brought,  by  A.  and  others  against  the  defendant  on  any  such  bill  of 
exchange  drawn  by  the  defendant,  as  was  mentioned  in  the  award,  and 
that  performance  of  the  award  as  to  such  judgment  was  impossible. 

Fifthly,  that  the  defendant  never  had  any  authority  from  A.  and  others 
to  cause  satisfaction  to  be  entered  on  the  judgment-roll,  in  such  last- 
mentioned  action,  and,  therefore,  that  it  was  wholly  out  of  his  power  to 
do  so ;  nor  was  it  in  his  power  to  deliver  up  to  the  plaintiff  the  bills 
of  exchange  in  the  award  mentioned,  and  which  were  indorsed  to  and 
outstanding  in  the  hands  of  other  persons. 

Upon  demurrer ;  it  was  held. 

That  the  first  three  pleas  were  bad,  because  the  arbitrator,  by  having 
awarded  mutual  and  general  releases,  must  be  deemed  to  have  adjudged 
and  finally  decided  upon  the  matters  in  those  pleas  respectively  mentioned, 
and  the  general  release  would  be  an  answer  to  any  actions  or  claims 
founded  upon  them : 

And,  that  the  fourth  and  fifth  pleas  were  bad,  because,  although  it 
might  be  impossible  for  the  defendant  to  perform  certain  parts  of  the 
award  therein  mentioned,  yet  the  award  in  each  instance  gave  an  alter- 
native which  he  could  perform. 

Declaration  stated  that  differences  had  arisen  between  the 
plaintiff  and  the  defendant,  respecting  certain  liabilities  of  the 
plaintiff,  for  and  on  account  of  the  defendant,  in  respect  of  certain 
[  *529  ]  bills  of  exchange  *to  which  the  plaintiff  had  put  his  name  without 
any  consideration,  and  which  the  defendant  had  negotiated ;  that 
the  plaintiff  had  commenced  an  action  in  the  King's  Bench 
against  the  defendant,  for  damages,  on  account  of  his  having  so 
negotiated  the  said  bills,  and  also  for  the  recovery  of  the  said 
several  bills  of  exchange,  which  action,  at  the  time  of  making 
the  order  next  mentioned,  was  depending ;  and  that  afterwards, 
by  an  order  of  the  Honourable  Mr.  J.  Littledale,  the  said  cause. 
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and  all  matters  in  difference  between  the  parties,  were  referred     Whabton 
to  the  arbitrament  of  A.  B.,  Esquire,  so  as  he  should  make  and        kino. 
publish  his  award  in  writing,  of  and  concerning  the  matters 
referred  on  or  before  a  day  therein  mentioned. 

The  declaration  then  stated  mutual  promises  to  perform  the 
award,  and  averred  that  on  the  8th  of  January,  1880,  the  arbi- 
trator made  and  published  his  award  of  and  concerning  the 
matters  referred  to  him,  whereby  he  awarded  that  the  defendant 
should  pay  to  the  plaintiff  10«.  on  the  1st  of  February  then 
next,  and  that  the  defendant  should,  at  the  same  time,  deliver 
up  to  the  plaintiff  a  certain  bill  of  exchange  for  800Z.,  bearing 
date  the  7th  of  July,  1826,  drawn  by  the  defendant  upon,  and 
accepted  by  the  plaintiff,  payable  six  mon&s  after  date  to  the 
defendant's  order,  and  by  him  delivered  before  the  same  became 
due  to  one  A.  Hunter ;  or  instead  thereof  should,  at  the  same 
time,  give  the  plaintiff  his  bond  for  600Z.,  conditioned  to  indemnify 
the  plaintiff  against  all  demands,  loss  or  damage,  by  reasoii  of  the 
last-mentioned  bill ;  and  also  that  the  defendant  should,  at  the 
same  time,  pay  to  the  plaintiff  the  further  sum  of  8482.  10«. 
unless  he,  the  defendant,  should,  on  the  said  1st  of  February, 
pay  and  satisfy  *what  remained  unpaid  upon  a  certain  judgment  [  *630  ] 
theretofore  recovered  by  W.  Tottie,  J.  Richardson,  and  M.  Gaunt, 
against  the  defendant  (i),  in  the  Court  of  King's  Bench,  in  a 
certain  action  brought  by  the  said  Tottie,  Richardson,  and  Gaunt 
against  the  plaintiff,  as  drawer  of  a  bill  of  exchange  for  800Z., 
bearing  date  the  18th  of  May,  1826,  and  drawn  by  the  said 
defendant  upon,  and  accepted  by  one  Conyers  Norton,  payable 
six  months  after  date  to  the  order  of  the  said  defendant,  and  by 
him  indorsed  and  paid  away  to  the  said  Tottie,  Richardson,  and 
Gaunt ;  and  likewise,  at  his  own  costs,  cause  satisfaction  to  be 
entered  on  the  judgment-roll  in  such  action ;  and  likewise  deliver 
up  to  the  said  plaintiff  the  last-mentioned  bill  of  exchange. 
(There  was  a  similar  clause,  which  it  is  unnecessary  to  notice 
further,  respecting  a  judgment  in  another  action  on  bills  of 

(1)  The  arbitrator  by  mistake  in-  order,  indorsed  by  him  to  the  defen- 

aeited  the  word  **  defendant  **  instead  dant,  and  by  the  defendant  to  Tottie, 

of  "  plaintiff."    The  bill  was  drawn  E.,  and  G.,  who  obtained  judgment 

by  the  plaintiff,  payable  to  his  own  upon  it  against  the  plaintiff. 
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Whabton  exchange.)  And  it  was  farther  awarded,  that  on  the  performance 
^Q,  of  the  said  award  as  aforesaid,  the  plaintiff  and  defendant  should, 
at  the  costs  of  the  party  requiring  the  same,  execute  and  deliver 
to  each  other  mutual  and  general  releases  of  all  actions,  causes 
of  action,  and  claims  and  demands  whatsoever,  down  to  the  day 
of  the  said  order  of  reference : — of  which  award  the  defendant 
afterwards  had  notice.  Breach,  first,  nonpayment  of  the  l(k. ; 
secondly,  that  the  defendant,  although  requested,  did  not  deliver 
to  the  plaintiff  the  bill  of  exchange  for  800L,  or  give  his  bond  to 
indemnify  the  plaintiff ;  thirdly,  that  the  defendant  did  not  pay 
or  satisfy  what  remained  unpaid  upon  the  judgment  recovered 
[  *53i  ]  *by  Tottie  and  others  against  the  plaintiff  as  the  drawer  of  the 
bill  for  3002.,  nor  cause  satisfaction  to  be  entered  on  the  judg- 
ment-roll in  such  action,  nor  deliver  up  to  the  plaintiff  the  said 
last-mentioned  bill;  and  that  although  the  defendant,  on  the 
said  1st  of  February,  was  requested  to  pay  the  sum  of  348Z.  l(te. 
in  the  award  mentioned,  yet  he  did  not  do  so. 

Fleas,  first,  that  a  certain  bill  of  exchange,  bearing  date  the 
18th  of  May,  1826,  had  been  drawn  by  the  plaintiff  on  one 
Conyers  Norton,  for  the  payment,  six  months  after  date,  to  the 
plaintiff's  order,  of  3002.,  and  had  been  indorsed  and  delivered 
by  the  plaintiff  to  the  defendant,  and  that  the  liability  of  the 
plaintiff  as  the  drawer  of  such  bill  was  a  matter  in  difference 
between  the  plaintiff  and  defendant,  referred  and  submitted  to 
the  arbitrator,  and  upon  which  he  was  requested  by  the  defen- 
dant to  award,  but  that  he  had  not  done  so.  Second  plea,  that 
a  certain  action  commenced  by  the  plaintiff  against  the  defen- 
dant and  depending  in  the  King's  Bench,  and  also  divers  other 
pecuniary  matters,  claims,  and  demands  in  law  and  in  equity 
between  the  said  parties,  were  matters  in  difference  referred  and 
submitted  to  the  arbitrator,  and  upon  which  he  was  requested  hy 
the  defendant  to  award,  but  that  he  had  not  done  so.  Third 
plea,  that  a  judgment  had  been  recovered  by  Tottie,  Bichardsen,. 
and  Gaunt,  in  E.  B.  against  the  plaintiff,  which  was  unsatisfied 
at  the  time  of  making  the  award ;  that  whether  the  plaintiff  or 
defendant  should  pay  the  money  so  recovered,  and  unsatisfied^ 
was  a  matter  in  difference  referred  to  the  arbitrator,  and  upon 
which  he  was  requested  by  the  defendant  to  award,  but  he  did 
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not  do  so,  nor  had  he  by  his  award  ascertained  the  sum  recovered  Whabton 
by  or  ^remaining  unsatisfied  upon  the  said  judgment.  Fourth  king. 
plea,  that  there  never  was  any  judgment  recovered  or  action  [  *582  ] 
brought  by  Tottie,  Bichardson,  and  Gaunt  against  the  defendant 
on  any  bill  of  exchange  drawn  by  the  defendant,  bearing  date 
the  18th  of  May,  1826,  nor  was  there  ever  any  such  bill  drawn 
by  the  defendant,  and  in  those  respects  the  award  is  founded  on 
error ;  and  the  performance  of  those  parts  thereof  which  relate 
to  such  supposed  bill  and  judgment  is  impossible.  Fifth  plea, 
that  the  defendant  never  had  any  lawful  authority  from  Tottie, 
Bichardson,  and  Gaunt,  or  either  of  them,  to  cause  satisfaction 
to  be  entered  on  the  judgment-roll  in  the  said  action  in  the  award 
mentioned  to  be  brought  by  them;  and  that  at  the  time  of 
making  the  award,  and  ever  before  and  since,  it  was  wholly  out 
of  the  power  of  the  defendant  to  cause  satisfaction  to  be  entered 
on  such  judgment-roll,  or  to  procure  or  deliver  up  to  the  plaintiff 
either  of  the  said  several  bills  of  exchange  in  the  award  mentioned, 
and  which  had  been  and  were  respectively  indorsed  to  and  out- 
standing in  the  hands  of  other  persons.    Demurrer. 

Miller,  in  support  of  the  demurrer : 

The  first  plea  is  bad,  because  the  matter  therein  stated  was 
disposed  of  by  the  award  of  general  releases.  It  is  immaterial 
whether  the  bill  of  exchange  therein  mentioned  be  specifically 
arbitrated  on,  provided  the  matter  was  under  the  arbitrator's 
notice,  (which  the  plea  admits,)  and  the  award  be  sufficiently 
comprehensive  to  dispose  of  it:  Shelling  v.  Farmer  {i).  Birks 
V.  Trippet  (2)  is  expressly  in  point.  Every  intendment  is  to  be 
made  in  favour  of  an  award,  *and  none  against  it.  Here  the  [  *533  ] 
plea  states  that  the  bill  had  been  drawn  in  May,  1826,  by  the 
plaintiff  on  C.  Norton  for  the  payment,  six  months  after  date,  to 
the  order  of  the  plaintiff,  of  the  sum  of  8002.,  and  that  it  was 
indorsed  and  delivered  by  the  plaintiff  to  the  defendant.  According 
to  the  plea,  therefore,  it  was  overdue  three  years  in  the  defendant's 
hands.  No  possible  legal  liabiliiy  could  arise,  except  between 
these  parties,  and  that  would  be  extinguished  by  a  general  release. 
Then,  as  to  the  second  plea,  the  action  in  which  the  present  order 

(1)  1  Stra.  646.  (2)  1  Saund.  32. 


648  1881.     K.  B.     2  B.  &  AD.  683—584.  [b.r. 

Wharton  of  reference  was  made,  is  stated  to  have  been  brought  in 
:kino.  respect  of  certain  bills  indorsed  away  by  the  defendant,  and  the 
award  directs  10«.  to  be  paid  to  the  plaintiff^  and  then  certain 
judgments  recovered  on  bills  of  exchange  against  the  plaintiff 
are  to  be  satisfied,  or  sums  equal  to  the  respective  debts  and 
costs  are  to  be  paid,  and  the  plaintiff  is  to  give  the  defendant  a 
release  of  all  actions  and  causes  of  action,  <bc.  There  is  enough, 
therefore,  looking  through  the  award,  to  shew  that  the  whole  has 
been  determined,  which  is  suflScient :  Jackson  v.  Yabsleyii),  The 
third  plea  is  bad,  because  it  tenders  an  immaterial  issue.  It 
is  perfectly  irrelevant  whether  the  matter  there  mentioned  be 
expressly  and  specifically  disposed  of  or  not,  if  the  words  of  the 
award  are  sufficient  to  comprehend  it.  Now,  first  of  all,  the 
question  as  to  the  liability  of  the  defendant  to  satisfy  a  judgment 
recovered  against  the  plaintiff  is  disposed  of  by  the  award  of 
mutual  and  general  releases.  The  judgment  recovered  is  against 
the  plaintiff  alone.  He  alleges  against  the  defendant  that  he  is 
bound  to  pay  off  this  judgment.  The  arbitrator  says  that  the 
[  *584  ]  defendant  shall  discharge  *the  plaintiff's  liability  in  respect  of 
the  judgment  (which  was  evidently  upon  one  of  the  bills  of 
exchange  in  question) ;  and  that  the  plaintiff  shall  give  him  a 
release  from  all  claims.  That  release  extinguishes  for  ever  any 
claim  on  this  judgment,  and  no  assignment  of  it  can  raise  any 
other  liability.  Secondly,  the  question  as  to  the  liability  on 
these  judgments  is  disposed  of,  because  they  are  included  in  the 
present  action.  The  declaration  shews  that  the  action  was 
brought  to  recover  damages  for  the  consequences  to  the  plaintiff 
of  the  defendant  having  negotiated  certain  bills ;  and  the  award 
shews  that  some  of  those  consequences  were  actions  upon  those 
bills,  in  which  judgments  were  recovered.  The  Court,  therefore, 
may  reasonably  intend  these  judgments  to  be  included  in  the 
grounds  of  action.  Then,  as  to  the  fourth  plea,  that  there  never 
was  any  such  judgment  recovered  by  Tottie,  B.  and  G.  against 
the  defendant  as  stated  in  the  award,  and,  therefore,  that  the 
performance  of  the  award  as  to  such  judgment  was  impossible : 
that  plea  is  bad,  because,  as  the  award  gives  the  defendant  an 
alternative  option  of  doing  two  things;  the  plea  raises  an 
(1)  5  B.  &  Aid.  848. 
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immaterial  and  irrelevant  issue,  and  puts  in  issue  matter  of  law.     Whaston 

The  award  in  reality  does  not  mean  to  say  that  there  were  any        eino. 

such  judgments  recovered,  or  any  action  against  the  defendant, 

or  any  bills  drawn  by  the  defendant;  that  is  a  mere  clerical 

error.     And,  suppose  this  direction  to  be  an  impossible  thing,  it 

does  not  vitiate  the  remainder  of  the  award :  Alder  v.  SaviUii) ; 

and  as  the  plea  goes  to  the  whole  count,  it  is  bad ;  but  besides, 

there  is  an  alternative  which  is  both  possible  and  certain,  namely, 

*the  payment  of  the  MSI.  10«. ;  and  if  an  award  direct  one  of      [  'bss  ] 

two  things  to  be  done,  and  either  of  the  two  is  uncertain  or 

impossible,  it  is  incumbent  on  the  party  to  perform  the  other : 

Lee  V.  Elkin8i2)y  Siminonds  v.  Sivayne{s),     This  last  answer 

applies  also  to  the  fifth  plea. 

Lawes,  Serjt.  contra : 

The  first  three  pleas  are  good.  Here  it  was  a  condition  of 
submitting  to  the  award,  that  it  should  be  made  on  all  the  points 
referred.  The  pleas  allege  that  the  matters  therein  mentioned 
were  matters  submitted  to  and  not  decided  by  the  arbitrator,  and 
that  allegation  is  admitted  by  the  demurrer.  Those  pleas, 
therefore,  shew  that  the  award  is  not  final :  Bradford  v.  Bryan  {4), 
Randall  v.  Randall {b)^  Ingrain  v.  Milnes  (6), Mitchell  v.  Staveley  (7). 

(Lord  Tbnterden,  Ch.  J. :  In  Birks  v.  Trippet{s)  the  Court  was 
of  opinion  that  the  arbitrator  by  awarding  mutual  releases  had 
adjudicated  upon  matters  not  mentioned  specifically  in  his 
award.) 

That  was  not  the  point  decided,  for  the  plaintiff  in  that  case 
having  demurred  to  a  plea  which  called  in  question  the  validity 
of  the  award,  Saunders  for  the  defendant  objected  to  the  declara* 
tion,  that  the  promise  being  to  pay  a  collateral  sum  on  request^ 
an  actual  request  was  necessary  before  action  brought,  and  should 
have  been  specially  averred ;  and  upon  that  ground  judgment 
was  given  for  the  defendant.    The  case  is  always  cited  for  that 

(1)  15  E.  R.  651  (5  Tdunt.  454).  (5)  8  E.  R.  601  (7  East,  81). 

(2)  12  Mod.  585.  (6)  8  East,  445. 

(3)  1  Taunt.  549.  (7)  14  E.  E.  287  (16  East,  58). 

(4)  Willes,  268.  (8)  1  Saund.  32. 
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Whabton  point,  and  not  to  shew  that  an  award  of  general  releases  is  a 
Kino.  decision  of  every  ^specific  matter  submitted  to  the  arbitrator. 
[  *536  ]  Besides,  in  that  case  the  releases  were  to  be  executed  upon  the 
payment  of  a  specific  sum  of  money  by  the  defendant  to  the 
plaintiff.  Here  the  arbitrator  directs  that  on  the  performance  of 
his  award  as  aforesaid,  the  parties  shall  execute  to  each  other 
mutual  and  general  releases.  Either  party's  title  to  require  a 
release  might  depend  upon  what  remained  unsatisfied  upon 
Tottie*s  judgment,  and  that  is  left  uncertain  by  the  award. 
Would  a  plea  of  full  payment  and  satisfaction  by  payment  of  a 
certain  sum  upon  the  judgment  have  been  good  in  this  case  as  to 
the  8482.  10«.?  and  might  not  the  plaintiff  have  replied  that 
more  was  due ;  and  if  so,  the  award  is  not  rendered  final  in  this 
respect  by  the  releases.  Or,  suppose,  in  an  action  brought  by 
the  defendant  against  the  plaintiff  for  not  giving  a  release  on 
request,  performance  of  the  award  by  the  defendant  was  averred, 
and  payment  of  a  specific  sum  as  being  all  that  was  due  upon 
the  judgment,  could  not  the  present  plaintiff,  in  defence  to 
such  an  action,  plead  that  more  was  due  ?  Besides,  the  perform- 
ance of  some  parts  of  the  award  is  impossible.  The  defendant, 
therefore,  never  could  entitle  himself  to  a  release.  The  matter 
omitted  by  the  arbitrator,  as  stated  in  the  third  plea,  was  not 
respecting  a  mere  debt  from  one  party  to  the  other,  as  in  Birks 
V.  Trippet{i),  but  regarded  the  liability  of  the  defendant  to  satisfy 
a  judgment  recovered  against  the  plaintiff. 

(Parke,  J. :  The  defendant  could  only  be  bound  to  satisfy  a 
judgment  recovered  against  the  plaintiff  by  reason  of  some 
contract,  and  a  general  release  would  discharge  him  from  any 
action  on  that  contract.) 

[  •537  ]  The  plaintiff  being  priind  *facie  liable  on  the  judgment,  the 
question  submitted  to  the  arbitrator  was,  whether  the  defendant 
was  bound  to  indemnify  him. 

(Fabee,  J. :  If  the  plaintiff  had  executed  a  release  of  all 
actions  and  causes  of  action,  suits,  bills,  bonds,  debts,  covenants, 

(1)  1  SauEd.  32. 
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claims,  and  demands  whatsoever,  could  there  be  a  doubt  that  it     Whabton 
would  have  put  an  end  to  every  claim  upon  the  defendant  as  to        Kmo. 
these  judgments?) 

In  Pope  V.  Brett  (i),  an  award  directed  that  A.  should  pay  B.  the 
money  due  for  "task-work  and  day-work;  "  that  B.  should  pay 

A.  25Z. ;  and  thereupon  that  general  releases  should  be  given 
mutually ;  and  it  was  held  that  the  uncertainty  of  that  part  of 
the  award  which  had  reference  to  the  task-work  and  day-work 
vitiated  the  whole ;  since  from  its  being  void  in  that  particular, 

B.  would  be  deprived  of  what  was  to  form  a  consideration  for 
the  25Z.  to  be  paid,  and  the  general  release  to  be  executed  by 
him.  So  in  this  case,  the  releases  are  only  to  be  given  on  the 
performance  of  the  award  as  aforesaid,  that  is,  on  performance 
of  every  part  of  the  award  ;  and  a  part  of  the  award  is,  that  the 
defendant  shall  pay  the  plaintiff  343{.  lOs.  unless  he  shall  before 
the  1st  of  February  pay  what  remains  unsatisfied  upon  a  judg- 
ment recovered  by  Tottie,  and  likewise  cause  satisfaction  to  be 
entered  on  the  judgment-roll.  It  would  not  have  been  sufficient, 
therefore,  if  the  defendant  had  got  satisfaction  entered  on  the 
roll,  unless  it  could  be  shewn  that  he  had  paid  what  was  due  on 
the  judgment ;  and  what  that  was,  might  afterwards  be  a  matter 
of  dispute. 

(Lord  Tekterden,  Ch.  J. :  If  he  had  got  satisfaction  entered, 
that  would  have  been  evidence  that  he  had  paid  what  was  due. 

Parke,  J. :  At  any  rate,  *he  might  release  himself  from  all      [  •MS  ] 
uncertainty  by  paying  848Z.  10«.) 

That  might  be  inserted  as  a  penalty;  the  debt  might  be  less 
than  that  sum.  The  fourth  plea  is  good,  because  it  shews  that 
the  award  is  not  according  to  the  submission,  and  that  there  is 
an  error  of  fact  on  the  face  of  it,  which  renders  performance 
impossible.  If  this  were  a  mere  clerical  mistake,  it  should  have 
been  so  stated  in  the  declaration.  An  award  which  is  legally 
impossible  is  void:    Alder  v.  Savill   and  others (2),  Harris  v. 

(1)  2  Saund.  292.  (2)  15  B.  E.  551  (5  Taunt.  4M). 
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Whabton     Cumow  (i) ;  and  the  impossibility  affects  any  claim  to  releases. 
KtNo.       ^^6  fifth  plea  is  good  for  the  same  reasons. 

Miller,  in  reply : 

The  demurrer  admits  those  facts  in  the  plea  only  which  are 
>¥ell  pleaded.  If  the  award  of  general  releases  amount,  in  point 
of  law,  to  a  decision  by  the  arbitrator  of  the  several  matters 
mentioned  on  the  pleas,  then  it  is  not  well  pleaded  that  there 
were  matters  submitted  which  the  arbitrator  has  not  decided.  The 
demurrer,  therefore,  does  not  admit  the  truth  of  that  allegation. 

Lord  Tbnterdbn,  Ch.  J. : 

I  am  very  glad  that  the  case  of  Birks  v.  Trippet  (2)  enables  us 
to  give  judgment  in  favour  of  the  plaintiff  according  to  the  law, 
as  it  undoubtedly  will  be  according  to  the  justice  of  this  case. 
The  first  plea  states,  that  a  certain  bill  of  exchange,  bearing  date 
the  18th  of  May,  1826,  had  been  drawn  by  the  plaintiff  on  one 
C.  Norton  for  payment,  to  the  order  of  the  plaintiff,  of  3002.,  and 
that  that  had  been  indorsed  and  delivered  by  the  plaintiff  to  the 
defendant,  and  that  the  liability  of  the  plaintiff  as  drawer  of  the 
[  •639  ]  *bill  to  pay  it,  was  a  matter  in  difference  between  the  plaintiff 
and  defendant,  and  referred  and  submitted  to  the  arbitrator,  and 
that  he  had  not  made  any  award  on  the  subject.  To  this  plea, 
there  is  a  general  demurrer,  and  it  is  said  that,  by  that  demurrer, 
the  plaintiff  has  admitted  the  fact  alleged  in  the  plea,  that  the 
arbitrator  had  not  awarded  concerning  that  matter  in  difference. 
Now,  in  Birks  v.  Trippet,  which  was  an  action  of  assumpsit  upon 
an  award,  whereby  the  arbitrator  directed  the  defendant  to  pay 
61.  to  the  plaintiff,  and  that  upon  payment  of  that  sum  the 
parties  should  execute  to  each  other  general  releases,  the  defen- 
dant pleaded  in  bar  ''  that  the  plaintiff  was  indebted  to  him» 
being  an  attorney,  in  42.  for  fees  and  expenses,  and  before  the 
making  of  the  award  he  gave  notice  thereof  to  the  arbitrator, 
and  offered  to  make  it  appear  to  him,  and  prayed  he  would  allow 
it  in  his  award ;  but  the  arbitrator  made  his  award  without  any 
allowance  or  consideration  of  the  said  41. ,  notwithstanding  such 
notice  and  proof ;  "  and  to  this  plea  there  was  a  demurrer,  as  in 
(1)  2  ChiUy,  594.  (2)  1  Saund.  32. 


VOL.  XXXVI.]     1881.    K.  B.    2  B.  &  AD.  589—540.  663 

the  present  case.    The  argument  was,  ''that  the  award  was  good,     Whabton 

because  the  arbitrator  had  awarded  general  releases  from  both        kino. 

parties ;  and  although  the  defendant  had  notified  his  debt  to  the 

arbitrator,  yet  the  arbitrator  was  not  bound  to  allow  it,  for 

perhaps  he  did  not  deem  it  to  be  a  just  debt,  and  therefore  did 

not  allow  it ;   and  the  arbitrator  was  the  judge  of  it,  and  had 

given  his  judgment  that  the  plaintiff  should  be  released  by  the 

defendant,  and  so  he  had  made  his  award  thereof,  and  of  all 

other  differences  whatsoever;  and  of  such  opinion  was  the  Court." 

The  opinion  so  given  by  the  Court  is  an  authority  to  shew,  that 

by  the  award  of  general  releases  in  this  case,  the  arbitrator  must 

be  deemed  to  *have  taken  into  consideration  the  matter  mentioned       [  *540  ] 

in  the  first  plea,  and  that  the  defendant  is  entitled  to  judgment 

on  the  demurrer  to  that  plea.      The  same  observation  applies  to 

the  second  plea.     The  award  has  undoubtedly  put  an  end  to  the 

action ;  for  the  arbitrator  has  not  only  ordered  money  to  be  paid, 

but  a  general  release,  which  would  clearly  put  an  end  to  it.     As 

to  the  third  plea,  the  liability  of  the  defendant  to  satisfy  any 

judgment  recovered  against  the  plaintiff  could  only  arise  from 

contract,  and  a  general  release  would  be  an  answer  to  any  action 

on  such  contract.    Then,  as  to  the  fourth  plea,  which  states  that 

the  performance  of  a  part  of  the  award  is  impossible,  supposing 

that  to  be  so,  the  answer  is,  that  the  alternative  is  possible  and 

certain,  viz.,  the  payment  of  a  sum  of  money,  and  that  being  the 

case,   the  defendant  is  bound  to  perform  the  thing  which  is. 

possible.     The  same  observation  applies  to  the  fifth  plea.     The 

plaintiff  is  therefore  entitled  to  judgment  on  all  the  pleas. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  Birks  v.  Trippet{i),  shews  that, 
the  award  of  releases  amounts  to  a  determination  by  the  arbitrator 
as  to  the  bill  mentioned  in  the  first  plea,  and  the  action  mentioned 
in  the  second.  As  to  the  question  whether  the  plaintiff  or  defen^ 
dant  were  liable  upon  the  judgment  mentioned  in  the  third  plea ; 
considering  the  nature  of  this  reference,  and  that  the  differences 
had  arisen  (as  is  said  in  the  declaration)  respecting  liabilities  of 
the  plaintiff  on  account  of  the  defendant,  in  respect  of  certaiu 

(1)  1  Saund.  32. 
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Wharton  bills  of  exchange  to  which  the  plaintiff  had  pat  his  name,  and 
King.  which  the  ^defendant  had  negotiated;  and  that,  the  judgment 
[  *54i  ]  mentioned  in  that  plea  having  been  given  against  the  plaintiff, 
the  question  was,  whether  the  plaintiff  should  satisfy  that 
judgment,  or  the  defendant,  for  him  ;  we  must  intend  that  there 
was  some  contract  to  render  the  defendant  liable  to  satisfy  the 
judgment  so  recovered  against  the  plaintiff,  and  whatever  that 
was,  a  general  release  would  operate  as  a  discharge  from  it.  As 
to  the  objection  taken  to  the  award  on  the  fourth  and  fifth  pleas, 
that  it  was  impossible,  or  out  of  the  power  of  the  defendant,  to 
perform  it,  the  answer  is,  that  he  may  relieve  himself  from  all 
uncertainty  by  payment  of  a  stated  sum. 

Parke,  J. : 

I  am  also  of  opinion  that  there  ought  to  be  judgment  for  the 
plaintiff.  Many  of  the  objections  to  this  award  are  founded  upon 
that  which  is  manifestly  a  clerical  mistake,  the  insertion  in  the 
award  of  the  word  "defendant**  instead  of  "plaintiff."  The 
objection  taken  to  the  award  by  the  first  plea  is,  that  a  question 
as  to  the  liability  of  the  plaintiff  as  drawer  of  the  bill  therein 
mentioned,  was  submitted  to  and  not  decided  by  the  arbitrator ; 
but  the  award  of  mutual  and  general  releases  is  a  final  decision 
of  that  question,  and  a  complete  adjudication  upon  it  in  point 
of  law.  That  was  the  first  point  decided  in  Birks  v.  Trippet  (i). 
Then  as  to  the  second  plea,  the  same  answer  applies:  the 
arbitrator  by  the  award  of  general  releases  has  put  an  end  to 
the  action  there  mentioned,  and  all  other  claims  and  demands 
both  at  law  and  in  equity.  The  general  release  might  be  pleaded 
to  the  action  either  in  bar  or  puis  darrein  continuance,  or  taken 
[  *542  ]  advantage  of  *by  audita  querela.  Then  as  to  the  third  plea,  the 
question  submitted  whether  the  defendant  was  bound  to  indemnify 
the  plaintiff  against  the  judgments  mentioned  in  the  said  plea 
could  only  arise  from  some  contract  by  the  latter  to  indemnify. 
If  so,  a  general  release  would  put  an  end  to  all  questions  upon 
such  contract;  for  it  would  operate  as  a  discharge  from  all 
contracts,  executory  or  executed.  The  award  therefore  decides 
that  question.      Then  as  to  the  fourth  plea.     If  there  never  was 

(1)  1  Saund.  32. 
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any  such  judgment  recovered  against  the  defendant  as  is  therein  Whabton 
mentioned,  that  was  not  a  matter  referred,  but  still  the  award  EiNa. 
would  only  be  bad  as  to  that.  Then  it  is  said  that,  as  there  was 
no  such  judgment  as  that  mentioned  in  the  award,  it  was 
impossible  for  the  defendant  to  pay  any  sum  due  on  such 
judgment,  or  cause  satisfaction  to  be  entered  on  that  judgment- 
roll.  Assuming  that  to  be  so,  he  might  have  paid  the  sum 
awarded  by  the  arbitrator.  That  disposes  of  the  fourth  as  well 
as  of  the  fifth  plea.  The  decision  of  the  Court  as  to  mutual 
releases  in  Birks  v.  Trippet  (i),  appears  not  to  have  been  adverted 
to  in  Mitchell  v.  Staveley  (2) ;  and  in  the  latter  case  it  did  not 
clearly  appear,  by  the  seventh  plea  on  which  the  judgment 
proceeded,  that  mutual  releases  were  awarded,  and,  at  all  events, 
the  attention  of  the  Court  was  not  directed  to  that  point.  Birks 
V.  Trippet  does  not  decide  that  an  award  of  mutual  releases 
would  be  an  adjudication  of  a  collateral  matter  not  arising  out 
of  any  contract  between  the  parties  to  the  submission,  but  that 
it  is  an  adjudication  of  any  claim  resulting  from  such  contract. 
The  judgment  of  the  Court  must  be  for  the  plaintiff. 

Taunton,  J.  concurred. 

Judgment  for  the  plaintiff. 


SIMSON  V.  MOSS.  1831. 

Jun£  1. 
(2  Barn.  &  Adol.  543.)  

A  hawker's  licence  does  not  give  the  privilege  of  selling  goods  in  a         i-  ^     ^ 
borough,  where,  by  a  bye-law  mode  pursuant  to  charter  and  ancient 
custom,  strangers  are  not  permitted  to  trade. 

This  was  an  action  of  debt  brought  by  the  chamberlain  of  the 
borough  of  Hertford,  against  the  defendant,  for  trading  in  the 
said  borough  without  being  free  of  the  same,  or  authorized  or 
empowered  by  Act  of  Parliament  so  to  do,  contrary  to  a  bye-law  of 
the  borough,  made  agreeably  to  ancient  custom  and  by  virtue  of  a 
charter  granted  to  the  burgesses  and  inhabitants  by  King  Charles 
the  Second.  The  defendant  pleaded  a  licence  duly  obtained  by 
him,  under  the  several  statutes  in  that  case  made  and  provided, 
to  trade  as  a  hawker  and  pedlar.  Demurrer  and  joinder. 
(1)  1  Saund.  32.  (2)  14  E.  R.  287  (16  East,  58). 


656  1881.    K.  B.     2  B.  &  AD.  548.  [e.b. 

SiMBON  F.  PoUock  was  now  to  have  supported  the  plea.    But, 

V. 

Per  Curiam  : 

This  plea  cannot  be  maintained.  The  Act  8  &  9  Will.  III.  c.  25, 
which  was  the  first  statute  for  licensing  hawkers,  contained  an 
express  provision  (s.  17)  that  nothing  in  that  Act  should  extend 
to  give  power  to  any  hawker  to  sell  wares  or  merchandizes  in  any 
city,  borough,  town  corporate,  or  market  to¥m  within  this  realm, 
otherwise  than  might  have  been  done  before  the  Act  passed. 
That  clause  has  been  omitted  in  subsequent  Acts,  and  it  was  not 
necessary  it  should  have  been  inserted ;  for  the  Legislature 
could  not  be  supposed  to  intend  that  the  granting  of  a  hawker's 
licence  should  give  the  franchise  of  trading  in  all  corporate  towns 
throughout  the  realm. 

Judgment  for  the  plaintiff. 


[644] 


1831.         HILL  V.  The  Proprietors  of  the   MANCHESTEE 
'^*"^'*  AND  SALFOED  WATEE  WOEKS(l). 

(2  Born.  &  Adol.  544—554;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  230.) 

An  obligor  sued  on  a  bond  reciting  a  certain  consideration,  is  estopped 
from  pleading  that  the  consideration  was  different,  unless  he  can  make> 
it  appear  by  his  plea  that  the  real  transaction  was  fraudulent  or  unlawful. 

Where  a  Company,  authorized  by  Act  of  Parliament  to  raise  money 
for  certain  purposes,  has  given  a  bond  purporting  to  be  for  a  sum 
borrowed  and  advanced  conformably  to  the  Act,  it  is  not  sufficient  for 
them  to  plead  to  an  action  on  such  bond,  that  it  was  executed  colour- 
ably,  and  that  the  money  was  not  in  fact  borrowed  or  lent  for  the  purposes, 
of  the  statute,  as  the  obligee  well  knew ;  the  pleas  not  disclosing  any 
fraud,  or  injury  done  to  the  shareholders  in  the  Company. 

Debt  on  two  bonds,  each  in  the  penal  sum  of  200Z.,  bearing 

date  the  ISth  of  August,  1818,  and  21st  of  December,  1814.     By 

the  condition  of  the  first-mentioned  bond,  which  was  set  out 

on  oyer,  it  was  recited  that  the  Company  were,  by  an  Act  of 

Parliament  (53  Geo.  III.  c.  xx.),  authorized  to  raise,  in  additionto 

certain  monies  already  raised  by  them    under  a  former  Act 

(49  Geo.  III.  c.  cxcii.),  any  sum  or  sums  of  money  not  exceeding 

100,000/.,  in  such  proportions  as  they  should  think  fit,  and  for 

(1)  Cited  and  distinguished  in  In      57  L.  J.  Q.  B.  609,  610,  59  L.  T.  40K 
re  Sheffield  Building  Society,  Ex  parte      — E.  C. 
Watson  (1888)  21  Q.  B.  D.  301,  302, 
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such  purposes  as  in  the  first-mentioned  Act  were  expressed,  by  Hill 
mortgage  on  the  undertaking,  or  annuities  to  be  charged  thereon,  the 
or,  if  they  should  think  it  more  expedient,  by  bonds  or  promts-  ^^^^gf  ^f  ^ 
sory  notes  under  the  seal  of  the  Company,  payable  with  interest,  ^^^g,  watek 
and  with  or  without  power  in  the  holder  to  have  an  option  of  Company. 
being  admitted  to  hold  a  share  of  1001.  in  lieu  of  their  principal 
money  or  such  part  thereof,  not  less  than  lOOL,  as  should  be 
agreed  on.  The  condition  then  stated  a  resolution  of  the  Com- 
pany, for  the  purpose  of  raising  part  of  the  money  authorized  to 
be  raised  by  58  Geo.  III.  c.  xx.,  to  issue  bonds  for  lOOZ.  each, 
bearing  interest,  and  payable  in  five  *years,  with  option  to  the  [  •545  ] 
holder,  at  the  end  of  that  time,  to  take  a  share  of  1002.  in  the 
stock  of  the  Company  in  redemption  of  his  bond,  or  to  be  paid 
in  money.  It  then  proceeded,  '*  And  whereas  the  said  Samuel 
Hill"  (the  plaintiff)  **hath  this  day  paid  and  advanced  to  the 
said  Company  of  Proprietors  the  sum  of  1002.,  upon  the  terms  in 
the  said  resolution  mentioned,  as  they  do  hereby  admit,  now  the 
condition  of  the  above-written  obligation  is  such,"  &c.  The  con- 
dition was,  that  at  the  end  of  five  years  the  plaintiff  should,  at 
his  option,  be  repaid  his  principal,  or  admitted  a  proprietor  of 
one  share  of  1001, ;  and  that  in  the  mean  time  he  should  be 
paid  51,  a  year  interest.  The  condition  of  the  second  bond  was 
similar,  except  that  this  bond  was  given  for  eighteen  months  only. 
The  defendants  pleaded,  as  to  the  first  bond,  several  pleas. 
The  fifth  stated,  in  substance,  that  the  Company  was  incorporated 
by  the  Act  49  Geo.  III.  c.  cxcii.,  for  the  purposes  in  that  Act 
mentioned,  and  for  no  other,  and  was  the  same  Company  as  is 
mentioned  in  58  Geo.  III.  c.  xx. ;  and  that  the  bond  was  made 
and  executed  by  them  under  colour  of  borrowing  thereupon  the 
sum  of  lOOZ.  for  the  purposes  in  the  last-mentioned  Act  specified 
in  that  behalf,  pursuant  to  the  provisions  in  the  same  relative 
to  the  borrowing  of  money  by  the  Company  on  bond ;  but  that, 
in  fact,  they  did  not  borrow  the  said  sum  of  lOOZ.,  or  any  other 
sum,  upon  the  said  bond  from  the  said  Samuel  Hill,  or  from  any 
other  person,  for  the  purposes  in  the  same  Act  contained,  as  the 
said  Samuel  Hill  at  all  times  hitherto  well  knew ;  nor  did  the 
said  Samuel  Hill,  or  any  other  person,  lend  the  Company  the  said 
sum  of  100/.,  or  any  other  sum,  upon  the  said  bond,  for  the 
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Hill        purposes  in  the  last-mentioned  Act  specified,  as  the  *8aid  Samuel 
Thr         Hill  at  all  times  hitherto  well  knew  ;  wherefore  the  said  writing 

^^iTIiL^  in  the  said  declaration  first  mentioned  was  and  is  wholly  void. 

FORD  Watbb  The  sixth  plea,  relating  to  the  same  bond,  stated,  that  it  was 
CoMPANT.  made  and  executed  by  the  Company,  with  the  intent  of  borrowing 
[  ♦546  ]  iQQi  thereupon  for  the  purposes  specified  in  the  Act  68  Geo.  111. 
c.  XX.,  pursuant  to  the  provisions  in  that  Act  as  to  raising  money 
on  bond ;  that  the  Company  did  borrow  of  the  plaintiff  the  said 
lOOZ.  on  the  security  of  the  said  bond,  and  executed  and  delivered 
the  same  to  secure  that  sum  and  interest,  as  in  the  condition 
was  mentioned;  and  thereupon  the  plaintiff  became,  and  still 
was,  entitled  to  all  the  privileges'  and  benefits  of  a  claim  or  lien 
on  the  rates  and  sums  of  money  in.  the  last-mentioned  Act 
referred  to;  that  the  Company  had  in  like  manner  })orrowed 
divers  large  sums  of  money  from  other  persons  on"  bond,  for  the 
purposes  of,  and  pursuant  to  the  last-mentioned  Act,  which 
bonds  were  still  unsatisfied,  and  which  persons  were  also  entitled 
to  a  lien  on  the  said  rates  and  sums  in  the  Act  mentioned  ;  and 
that  the  Company  had  also  executed  mortgages  on  their  under- 
taking and  works  to  a  large  amount,  pursuant  to  the  last- 
mentioned  statute,  and  that  the  sums  borrowed  on  such  mort- 
gages were  still  due.  There  were  two  pleas,  the  tenth  and 
eleventh,  as  to  the  other  bond,  precisely  similar  to  these. 

The  fifth  and  tenth  pleas  were  specially  demurred  to,  on  the 
ground  that  the  defendants  were  estopped  from  pleading  the 
matter  therein  alleged,  by  their  own  acknowledgments  in  the 
conditions  of  the  respective  bonds.  To  the  sixth  and  eleventh 
pleas  there  were  general  demurrers.  The  defendants  joined  in 
demurrer. 

By  the  stat.  49  Geo.  III.  c.  cxcii.  the  Company  was  incorporated 
[  ♦647  ]  *for  the  purpose  of  making,  completing,  improving,  and  main- 
taining water  works,  aqueducts,  reservoirs,  and  other  works 
necessary  for  affording  a  suflBcient  supply  of  water  to  the  inhabi- 
tants of  Manchester  and  its  neighbourhood,  as  in  the  recital  of 
the  Act  was  particularly  mentioned ;  and  they  were  authorized 
(by  sect.  3)  to  raise  money  for  putting  the  Act  in  force.  The 
Act  53  Geo.  III.  c.  xx.  s.  1  (reciting  the  former  statute),  provided 
as  follows : 
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"  That  it  shall  and  may  be  lawful  to  and  for  the  Company  of        Hill 

Proprietors  of  the  Manchester  and  Salford  Water  Works  to  raise         the 

and  contribute  among  themselves,  for  the  purposes  of  the  said  Manchbster 

recited  Act,  in  addition  to  the  money  which  has  already  been  ford  Water 

Works 
raised  by  them  under  the  powers  of  the  said  recited  Act,  for  the     company. 

purposes  thereof,  any  sum  or  sums  of  money,  not  exceeding  in 

the  whole  the  sum  of  one  hundred  thousand  pounds,  in  such 

proportions  as  they  shall   think  fit;  and  which  said  sum  of 

money,  when  raised,  shall  be  laid  out  and  applied  by  the  said 

Company  of  Proprietors,  in  the  first  place,  in  discharging  the 

expenses  of  obtaining  and  passing  this  Act,  and  reimbursing  to 

the  proprietors  of  the  said  undertaking  all  such  sum  and  sums 

of  money"  as  shall  have  been  advanced  and  paid  by  them,  or  any 

of  them^  for  the  purposes-  of  carrying  the  said  recited  Act  into 

execution,  aiid  paying  all  such  sum  and  sums  of  money  as  the 

said  Company  of  Proprietors  are  now  liable  to  pay,   or  to  be 

called  on  for  the  like,  purpose,  and  for  otherwise  carrying  the 

purposes  of  the  said  recited  Act  and  of  this  Act  into  execution." 

The  said  sum  of  100,0002.  was  to  be  raised  by  new  shares,  or 
by  mortgage  or  annuities ;  and  with  respect  to  such  mortgages 
it  was  provided  by  sect.  S,  that  all  ^mortgagees  should  be  equally  [  *o48  ] 
entitled  to  the  respective  portions  of  the  monies  and  premises 
assigned  to  them,  according  to  the  sums  advanced,  to  secure  the 
re-payment  of  such  sums  and  interest,  without  any  preference  by 
reason  of  priority  of  mortgages,  or  on  any  other  account. 

By  sect.  10  of  the  same  Act,  the  Company  were  also  empowered 
to  raise  money  by  bonds  or  promissory  notes,  as  stated  in  the 
condition  of  the  bond  first  mentioned  in  this  case.  With  respect 
to  these  it  was  provided  as  follows :  '*  And  the  rates  and  sums  of 
money  authorized  to  be  taken,  and  which  shall  arise  and  be 
taken  by  virtue  of  this  Act,  shall  be  security  for  any  sum  or  sums 
of  money  so  to  be  borrowed  as  last  aforesaid,  with  interest,  to 
the  person  or  persons  who  shall  from  time  to  time  be  entitled  to 
such  securities,  and  the  principal  money  and  interest  thereby 
secured ;  and  all  persons  to  whom  any  such  securities  as  afore- 
said shall  be  given,  shall  be  equally  entitled  to  a  claim  or  lien  on 
the  said  rates  and  sums  of  money,  in  proportion  to  the  respective 
sums  mentioned  thereby  to  be  secured  and  advanced,  as  if  the 

4a— 2 
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Hill  .      same  were  advanced  upon  mortgages  or  assignments  of  the  said 

The         rates,  or  in  the  purchase  of  annuities  in  pursuance  or  by  virtue  of 

^ANif^L^"  this  Act,  and  without  any  preference  by  reason  of  the  priority  of 

FORD  Water  date  of  any  such  securities,  or  on  any  other  account  whatsoever." 

WORKS 

Company. 

Butt  in  support  of  the  demurrers : 

The  fifth  and  tenth  pleas  are  bad,  because  the  defendants  are 
estopped,  by  their  own  recitals  in  the  bonds  to  which  those  pleas 
relate,  from  alleging  that  the  sums  in  question  were  not  lent  to 
r  •549  ]  them  by  the  plaintiff  for  the  purposes  of  the  Act  *58  Greo.  III. 
c.  XX.  In  Shelley  v.  Wright  (i),  an  obligor,  who  in  the  recital  of 
a  bond  had  admitted  the  receipt  of  monies  due  to  the  plaintiff, 
the  obligee,  was  held  to  be  estopped  from  j^eading  that  he  had 
not  received  such  monies  as  due  to  the  plaintiff.  The  same 
doctrine  was  held  in  Rowntree  v.  Jacob  (2),  though  a  strong 
suspicion  was  raised  of  fraud  in  the  obligee.  Hosier  v.  Searle  (3), 
Lavipon  v.  Cork  (4),  and  Baker  v.  Dewey  (5),  also  shew  that 
where  a  party  has  expressly  admitted  a  fact  under  his  hand  and 
seal,  he  is  estopped  from  disputing  that  fact.  So  in  Com.  Dig. 
Estoppel  (A  2),  it  is  said  that  in  all  cases  where  the  condition  of 
a  bond  has  a  reference  to  any  particular  thing,  the  obligor  shall 
be  estopped  to  say  that  there  is  no  such  thing.  Authorities  to 
the  same  effect  are  given  in  1  Wms.  Saund.  215,  n.  2.  In  the 
present  case  the  condition  of  each  bond  does  expressly  state  a 
particular  fact,  and  the  obligors  cannot  now  contradict  it.  As  to 
the  sixth  and  eleventh  pleas,  the  argument  on  the  other  side 
must  be,  that  no  action  at  all  can  be  brought  upon  the  bonds,  so 
as  to  give  one  obligee  precedence  of  the  others.  This  must  be 
collected,  if  at  all,  from  the  tenth  section  of  58  Geo.  HI.  c.  xx. 
But  by  that  section  the  bonds  may  be  given,  payable  at  such 
times  as  the  Company  think  fit ;  and  if  one  be  payable  in  the 
present  year,  and  another  ten  years  hence,  it  cannot  be  the 
meaning  of  the  Act  that  the  first  shall  not  be  put  in  force  till 
the  second  is  due.  Doe  dem.  Banks  v.  Booth  (6)  is  the  same  in 
principle  with  this  case.     There  it  was  provided,  by  a  Turnpike 

(1)  Willes,  9.  (4)  24  E.  E.  488  (5  B.  &  Aid.  606). 

(2)  2  Taunt.  141.  (5)  1  B.  &  C.  704. 

(3)  2  Bos.  &  P.  299.  (6)  5  E.  E.  575  (2  Bos.  &  P.  219). 
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Act,  that  all  mortgagees  of  the  tolls,  &c.,  should  be  creditors        Hill 
upon  them  *in  equal  degree,  and  should  have  no  preference  in         the 
respect  of  the  priority  of  any  money  advanced  :  and  it  was  held,  ^l^^gf^* 
that  a  mortgagee  of  part  of  the  tolls,  and  of  the  toll-houses,  might  ^^^  Watbb 

WOBKB 

bring  ejectment  for  the  toll-houses,  in  order  to  recover  interest     Company. 
due  to  him,  though  there  were  other  mortgagees  unsatisfied.       C  *^^^  ^ 
The  lien  given  by  53  Geo.  III.  c.  xx.  s.  10,  is  only  an  additional 
security,  and  does  not  interfere  with  the  right  of  action. 

(Pabke,  J. :  The  lien  is  upon  the  rates  and  sums  of  money  to 
be  taken  by  virtue  of  the  Act.  The  Company  might  have  other 
property  liable  in  case  the  plaintiff  should  recover  in  an  action.) 

ColtmaUf  contra  : 

The  cases  undoubtedly  establish  that  where  a  fact  is  once 
agreed  upon  between  two  parties  by  their  solemn  act  and 
acknowledgment  under  seal,  it  shall  not  afterwards  be  called 
in  question  by  either.  But  an  exception  must  be  made  if  the 
effect  of  such  estoppel  would  be  the  accomplishment  of  a  purpose 
which  the  law  does  not  allow.  Since  the  case  of  Collins  v. 
Blantern  (i)  it  has  always  been  held  (as,  particularly,  in  Paxton 
V.  Popham  and  Macarthur(2),)  that  an  obligor  may  plead  facts 
inconsistent  with  what  appears  on  the  condition  of  the  bond,  to 
shew  that  it  was  given  upon  an  illegal  consideration.  The 
question,  therefore,  in  this  case,  is,  whether  the  Company  could 
legally  borrow  money  under  colour  of  fulfilling  the  purposes  of 
the  Act  which  authorizes  such  borrowing,  but  really  for  other 
purposes. 

(Lord  Tentebden,  Ch.  J. :  The  plea  does  not  state  that.  It 
merely  puts  the  negative,  that  the  money  was  not  borrowed  for 
the  purposes  of  the  Act.) 

The  averment  that  the  plaintiff  did  not  lend,  *nor  the  Company       [  •sei  ] 
borrow,  the  money  for  the  purposes  of  the  Act,  as  the  plaintiff 
well  knew,  is  sufficiently  precise.    The  material  allegation  is  the 
negative  one,  that  the  money  was  not  raised  for  the  legitimate 
(1)  2  Wils.  347.  (2)  9  East,  408. 
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Hill        purposes.     To  state  the  objects  for  which  it  was  raised  woald 

The         only  have  been  an  argumentative  denial.    Enough  appears  on 

^*AN?fsAL^**  the  pleas  to  shew  a  fraud  which  will  vitiate  the  bonds.     The 

FORD  wateb  powers  acquired  by  a  Company  under  such  an  Act  as  this,  and 

Company,     the  terms  upon  which  they  are  to  be  exercised,  are  a  bargain 

between  the  proprietors  and  the  public :  and  if  the  Company 

violate  that  bargain  to  the  injury  of  those  who  have  advanced 

money,  and  look  to  the  undertaking  for  payment,  it  is,  so  far,  a 

fraud  upon  the  public. 

(Lord  Tentebden,  Ch.  J. :  It  should,  then,  have  been  stated 
or  shewn  by  the  pleas  that  the  borrowing  was  in  fraud  of  those 
who  had  previously  advanced  money  on  the  undertaking. 

Pabee,  J. :  The  argument  for  the  defendants  must  be,  that 
the  bonds  were  illegal  unless  given  in  actual  re-payment  of 
money  advanced.  Suppose  they  had  been  given  by  way  of 
securing  payment  to  a  person  who  had  to  do,  or  who  had  done, 
work  under  the  provisions  of  the  new  Act.  If  the  proprietors 
had  given  the  bonds  at  once  for  these  purposes,  instead  of  giving 
them  to  raise  money  to  be  applied  to  such  purposes,  it  could  not 
have  been  said  to  be  a  fraud  upon  the  Act.  And  this  is  not 
inconsistent  with  the  pleas.  To  make  out  fraud,  it  ought  to 
have  been  shewn  that  the  bonds  were  given  without  considera- 
tion, or  for  a  consideration  quite  beside  the  purposes  of  the  Act. 

Lord  Tentebden,  Ch.  J. :  Neither  fraud  nor  injury  appears  by 
these  pleas.) 

As  to  the  sixth  and  eleventh  pleas,  the  Act  58  Geo.  III.  c.  xx. 
s.  10,  puts  these  bonds  upon  the  same  footing  with  the  mort- 
[  *552  ]  gages  mentioned  in  sects.  2  and  8,  *and  clearly  expresses  the 
intention  that  no  person  shall  obtain  a  preference  by  the  priority 
of  date  of  any  security  held  by  him.  This  would  be  defeated,  if 
the  bonds  could  at  any  time  be  enforced  by  action.  The  effect 
of  the  clause  is,  that  all  parties  holding  the  bonds  or  notes  there 
mentioned  shall  equally  have  a  lien  on  the  rates  and  monies  to 
be  raised,  and  that  shall  be  their  security. 
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Lord  Tbnterdbn,  Ch.  J. :  Hill 


c. 


I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  on         The 
both  the  points  raised  by  these  demurrers.     As  to  the  fifth  and      akd  sal- 
tenth  pleas,  I  am  not  prepared  to  say  that  the  Company  might  ^^^vobks^^ 
not  have  been  liable  upon  these  bonds,  even  if  they  had  been     Company. 
given  without  any  view  to  the  purposes  expressed  by  the  Act ; 
but   the  pleas   do  not  raise  that  question.     If  the  defendants 
meant  to  insist  that  the  bonds  were  given  for  purposes  unsanc- 
tioned by  the  Act,  and  also  prejudicial  to  the  shareholders  and 
mortgagees,  that  ought  to  have  been   shewn.     The  pleas,   as 
framed,  lay  no  sufficient  ground  for  the  argument  of  illegality. 
For  that  purpose  they  ought  to  have  gone  much  farther. 

LiTTLEDALE,  J.  : 

These  pleas  might  have  been  an  answer  to  the  plaintiff's 
action,  if  they  had  shewn  that  the  bonds  were  given  in  considera- 
tion of  some  act  which  was  immoral,  or  contrary  to  Act  of  Parlia- 
ment or  public  policy ;  as  in  the  cases  of  Collins  v.  Blantem  (i) 
and  Paxton  v.  Popham{2),  or  where  defendants  have  shewn  the 
consideration  of  a  bond  to  be  usurious.  So  here,  if  it  had 
appeared  that  the  bonds  were  given  to  *the  plaintiff  fraudulently  [  *558  ] 
and  with  intent  to  place  in  his  hands  a  better  security  than  he 
was  by  law  entitled  to,  and  that  the  plaintiff  conspired  for  that 
purpose  with  the  parties  executing  the  bonds,  they  would  have 
been  bad,  and  the  ground  of  action  would  have  failed.  But  this 
defence  does  not  arise  upon  the  pleas.  As  to  the  effect  of  the 
tenth  section  upon  the  plaintiff's  right  to  recover,  it  is  true  that 
section  gives  a  lien  to  holders  of  bonds ;  but  still  the  bond  is  a 
security  of  itself,  and  may  be  so  enforced. 

Parke,  J. : 

I  am  also  of  opinion  that  the  pleas  are  insufficient.  To 
establish  a  case  of  fraud,  much  more  should  have  been  stated. 
It  was  for  the  Company,  if  they  disputed  their  liability,  to  open 
the  estoppel  arising  from  their  own  admissions,  by  shewing  that 
the  consideration  of  the  bonds  was  illegal,  or  inconsistent  with 

(1)  2  Wils.  347.  (2)  9  East,  408. 
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Hill        the  statutes  under  which   they  acted ;    or  that  there  was  no 

The         consideration.    But  that  would  not  be  so,  if,  for  instance,  the 

^^D^sfl-'*  Company  had  given  these  bonds  by  way  of  payment  to  a  person 

jf\>RD  Water  ^ho  had  executed  works  for  them  under  the  second  statute. 
Works 
CoMPAKT.     instead  of  raising  money  by  bonds  for  the  purpose  of  paying  such 

person.    And  this  case  is  not  excluded  by  the  fifth  and  tenth  pleas. 

As  to  the  sixth  and  eleventh,  the  lien  given  by  53  Geo.  III.  c.  xx. 

s.  10.  is  an  additional  security  to  the  holders  of  bonds,  but  does 

not  convert  the  bond  into  a  mortgage. 

Tai'Nton,  J. : 

I  am  of  the  same  opinion  as  to  all  the  pleas.     Shelley  v. 

Wright  (i)  is  a  clear  authority  to  shew  that  a  party  is  estopped  by 

[  *:»^4  ]      his  own  recital  of  a  particular  *fact  in  a  deed ;   and  although 

there  is  an  exception  where  fraud  or  an  illegal  purpose  can  be 

shewn,  the  pleas  here  do  not  bring  the  case  within  it. 

Judgment  for  the  plaintiff. 


[  r>54  ] 


1831.       DOE  D.  WILLIAM  KEEN  v.  MATTHEW  WILLIAM 
^!!!l!-        WALBANK  AND  SUSAN  AEABELLA,  his  Wife  (2). 


(2  Barn.  &  Adol.  554—564 ;  S.  C.  9  L.  J.  K.  B.  276.) 

A  testator  devised  to  trustees  and  their  heirs,  certain  premises  described 
in  his  will,  upon  trust  to  permit  his  daughter  to  enjoy  the  same,  and 
take  the  rents  duiing  her  life  exclusively  of  her  husband ;  and  from  and 
after  her  decease,  upon  trust  to  the  use  of  such  child  or  children,  and  for 
such  estate  as  she,  notwithstanding  her  coverture,  should  by  any  deed  or 
will  appoint ;  and  for  want  of  such  appointment,  then  to  the  use  of  the 
heirs  of  her  body ;  and  for  default  of  such  issue,  to  his  own  right  heirs 
for  ever.  Then,  after  devising  several  other  lands  to  the  trustees  in  the 
like  terms,  he  concluded  thus :  '*  And  I  hereby  will,  &c.  that  the  said 
trustees,  and  each  of  them,  shall,  may,  and  do,  in  every  respect,  give 
receipts,  pay  money,  and  demise  the  aforesaid  premises,  or  any  part 
thereof,  as  shall  be  consistent  with  their  duty  and  trust,  or  otherwise :  '* 
Held,  that  the  trustees  took  a  fee  simple  in  the  lands  devised  to  them. 

Ejectment.    At  the  trial  before  Littledale,  J.  at  the  Spring 
Assizes  for  the  county  of  Devon,  1829,  a  verdict  was  found  for 

(1)  Willes,  9.  252,  258;  and  see  In  re  Tovnumd'i 

(2)  Eeferred  to  by  Jessel,  M.R.      Contract,  '95,  1  Ch.  716,  64  L.  J.  Ch. 
Colh'er  v.  Waltere  (1873)  L.  B.  17  Eq.      334,  72  L.  T.  321. 
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the  lessor  of  the  plaintiff,  subject  to  the  opinion  of  this  Court  on       Dob  d. 
the  following  case :  i*. 

Edward  Whitefield,  late  of  Moretonhampstead,  in  the  county  Walbank. 
of  Devon,  attomey-at-law,  the  great  grandfather  of  the  lessor  of 
the  plaintiff,  being  before  and  at  the  time  of  his  death  seised  in 
fee  of  a  messuage  called  Steward,  and  several  fields  and  closes 
called  Northmore,  Langhills,  Pitt  Parks,  Ditch  Parks,  Beera,  and 
a  messuage  in  Ford  Street,  in  which  the  said  Edward  Whitefield 
lived  at  the  time  of  his  death,  devised  (amongst  other  things)  as 
follows :  "  Also  I  give  and  bequeath  unto  Catherine  Whitefield,  my 
wife,  and  her  assigns,  for  and  during  the  term  of  her  natural  life,  all 
that  my  messuage  and  tenement,  with  the  appurtenances,  called 
Steward,  and  the  fields  called  Northmore,  Pitt  Parks,  and  Ditch 
Parks,  with  their  appurtenances,  and  the  rents  and  profits  thereof, 
^situate  in  the  parish  of  Moretonhampstead  aforesaid  ;  and  from  [  *656  ] 
and  after  the  death  of  my  said  wife  Catherine  Whitefield,  I  give, 
devise,  and  bequeath  unto  Henry  Bundle  the  younger  and 
W.  Tozer,  and  their  heirs,  all  that  the  said  messuage,  tenement, 
fields,  and  premises  last  mentioned,  with  their  appurtenances, 
and  the  reversions  and  remainders  thereof,  and  all  my  estate  and 
interest  therein ;  to  hold  to  them,  their  heirs  and  assigns,  upon 
the  trusts  and  for  the  purposes  following ;  i.e.  upon  trust  and  to 
the  intent  that  they,  my  said  trustees,  shall  permit  Ann  Whitbom, 
my  daughter,  to  hold  the  said  premises,  and  take  and  receive  the 
rents  and  profits  thereof  to  and  for  her  own  use  and  benefit 
during  her  natural  life,  exclusive  of  Thomas  Whitbom,  her 
husband  ;  and  from  and  after  her  decease,  upon  trust  and  to  the 
use  of  such  child  or  children  of  the  body  of  my  said  daughter, 
Ann  Whithorn,  or  6f  such  grandchild  or  grandchildren  of  my  said 
daughter,  and  his ,  her,  or  their  heirs,  and  for  such  estate  and 
estates  as  she  the  said  Ann  Whitbom,  notwithstanding  her 
coverture,  and  whether  sole  or  married,  shall  by  any  deed  or  will 
which  it  shall  and  may  be  lawful  for  her  to  make  (her  coverture  not- 
withstanding) appoint ;  and  for  want  of  such  appointment,  then  to 
the  use  of  the  heirs  of  the  body  of  my  said  daughter,  Ann  Whitbom ; 
and  for  default  of  such  issue,  to  my  own  right  heirs  for  ever." 

The  testator  then  devised  to  the  same  trustees  and  their  heirs 
his  houses  in  Ford  Street  in  Moretonhampstead,  and  a  messuage 
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Doe  d.       called  Willway,  and  his  moiety  of  Langhills,  upon  the  trusts  and 

^.  for  the  purposes  following ;  i.e.  upon  trust  to  permit  his  daughter, 

Walbank.    ^jjjj  Whithorn,  to  receive  the  rents,  &c.  exclusively,  during  her 

[  's^e  ]  life ;  and  *after  her  decease,  to  the  use  of  the  children  of  her 
body,  or  of  such  children  or  grandchildren  as  she  should  by  deed 
or  will  appoint ;  and  in  default  of  appointment,  to  the  use  of  the 
heirs  of  her  body  ;  and  in  default  of  such  issue,  to  his  own  right 
heirs  for  ever.  Then  followed  a  similar  devise  to  the  same 
trustees  and  their  heirs,  of  the  premises  called  Beera ;  but  in 
default  of  issue  of  the  body  of  Ann,  to  the  use  of  W.  Tozer,  his 
heirs  and  assigns,  for  ever.  He  then  devised  to  his  wife  and  her 
assigns  for  her  life,  and  for  one  year  after  her  decease,  a  house 
in  Ford  Street,  Moretonhampstead,  then  in  his  possession,  (she 
permitting  his  daughter,  Ann  Whithorn,  to  live  therein,  and 
enjoy  part  thereof,)  and  other  premises  in  the  will  described; 
and  after  her  decease,  he  devised  the  same  to  the  said  Henry 
Bundle  the  younger  and  W.  Tozer,  their  heirs  and  assigns, 
upon  the  same  trusts  as  before,  and,  for  want  of  issue  of  the 
body  of  Ann,  to  the  use  of  H.  Bundle  and  the  heirs  of  his  body, 
and,  in  default  of  such  heirs,  to  the  testator's  right  heirs  for  ever. 
The  will  concluded  with  these  words:  **And  I  hereby  will, 
order,  and  direct  that  the  said  trustees,  and  each  of  them,  shall, 
may,  and  do,  in  every  respect,  give  receipts,  pay  money,  and 
demise  the  aforesaid  premises,  or  any  part  thereof,  as  shall  be 
consistent  with  their  duty  and  trust,  or  otherwise." 

Edward  Whitefield,  the  testator,  died  in  August,  1781,  without 
having  altered  or  revoked  his  will,  leaving  the  said  Catherine  his 
wife,  Ann  Whithorn  his  daughter,  Thomas  Whithorn,  Henry 
Bundle,  and  William  Tozer,  him  surviving,  the  said  Ann 
Whithorn  being  his  only  child  and  heiress-at-law.      Catherine, 

[  •557  ]  the  widow,  continued  *in  possession  of  the  estate  called  Steward, 
&c.  until  the  26th  of  March,  1791,  when  she  died,  leaving  the 
said  Ann  Whitborn  and  Thomas  Whithorn,  her  husband,  her 
surviving.  Upon  her  death  the  said  Ann  Whitborn  was  possessed 
or  in  receipt  of  the  rents  and  profits  of  the  said  estate  called 
Steward  ;  and  she  also,  immediately,  upon  the  death  of  her  father 
(the  said  Edward  Whitefield)  entered  into  and  was  possessed  of 
all  the  other  premises  whereof  the  said  Edward  Whitefield  had 
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beiBii  so  seised  as  aforesaid,  until  her  death  on   the  SOth  of       Dosd. 
August,  1827.  ^. 

By  indenture,  bearing  date  the  20th  of  January,  1792,  Thomas  Walbank. 
Whithorn  and  his  wife  covenanted  to  levy  a  fine  as  to  part  of  the 
premises,  and  to  suffer  a  recovery  as  to  other  parts,  which  were 
to  enure  to  the  use  of  trustees,  their  heirs  and  assigns,  upon 
trust  for  Ann  Whitbom  for  life  ;  and  after  her  decease,  for  such 
persons  as  she  should  by  will  or  deed  appoint.  In  the  same  year 
a  fine  was  levied  and  a  recovery  suffered  pursuant  to  the  covenants 
in  that  deed. 

In  1802  Thomas  Whithorn  died,  leaving  Ann  Whithorn  his 
wife,  and  said  Ann  W.  Keen  their  only  child  and  his  heiress-at- 
law,  and  Bobert  Keen  her  husband,  him  surviving.  The  case 
then  stated  an  appointment  made  by  Ann  Whitbom  on  the 
6th  of  July,  1816,  through  which  appointment  the  defendants 
claimed  ;  that  in  August,  1827,  Ann  Whitbom  died,  leaving  Ann 
W.  Keen  her  surviving,  who  had  six  children,  William  Keen,  the 
lessor  of  the  plaintiff,  and  five  daughters.  One  of  these  was 
Susan  Arabella  Walbank,  married  to  Matthew  Walbank  ;  and  she 
and  her  husband  were  the  defendants  in  this  suit.  In  May,  1828, 
the  said  Ann  W.  Keen  died,  leaving  her  husband  Bobert  Keen, 
and  her  said  six  ^children,  her  surviving,  and  leaving  the  said  [  *558  ] 
W.  Keen  her  heir-at-law.  The  said  six  children,  and  the  said 
Matthew  William  Walbank,  are  still  Uving. 

This  case  was  argued  during  the  last  Term  (i)  by 

Coote  for  the  plaintiff : 

The  trustees  under  the  will  of  Edward  Whitefield  took  only  a 
legal  estate  pur  autre  vie,  that  is,  during  the  life  of  Ann  Whitbom. 
The  power  given  to  her  to  appoint  was  a  legal  power,  and  the 
remainder  over  in  default  of  appointment  to  the  use  of  the  heirs 
of  her  body  was  a  legal  remainder:  she  was,  therefore,  equitable 
tenant  for  life,  with  a  legal  power  of  appointment,  and  a  legal 
remainder  to  the  heirs  of  her  body  which  would  not  unite  with 
her  preceding  equitable  life  estate,  so  as  to  give  her  an  estate  tail. 
The  power  was  destroyed  by  the  fine,  and  the  subsequent  appoint- 
ment took  no  effect ;  and  if  that  be  so,  the  lessor  of  the  plaintiff, 

(1)  Before  Lord  Tenterden,  Ch.  J.,  Littledale,  Parke,  and  Fatteson,  J  J. 
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Doe  d,       as  the  eldest  son  of  Mrs.  Keen,  is  now  entitled,  as  tenant  in  tail, 

t;.  to  all  the  lands  devised  by  his  grandfather's  will.     It  is  a  general 

Walbank.    j.^jg  ^  |.jj^  construction  of  wills,  that  where  there  is  a  devise  to 

trustees  for  particular  purposes,  the  law  will  vest  the  legal  estate 

in  them  as  long  as  the  execution  of  the  trust  requires  it,  and  no 

longer ;  and  as  soon  as  the  trusts  are  satisfied,  the  legal  estate 

vests  in  the  persons  who  are  beneficially  entitled  to  it :  Jones  v. 

Lord  Say  and  Sele  (i).  Doe  d.  White  v.  Simpson  (2),  Doe  d.  Pratt  v. 

rwwm«(3).  Doe  d.   Woodcock  v.  Barthrop(4),  Doe  d.  Player  v. 

[•659]      Nicholls  (5),  Hatchery.  Hawker  {6).    Here  the  execution  of  *the 

trusts  required  no  more  than  that  the  trustees  should  take  the 

estate  during  the  life  of  Ann  Whithorn.     That  being  so,  (and 

supposing  that  she  did  not  execute  her  power  of  appointment,) 

on  her  death  the  legal  estate  vested  in  the  lessor  of  the  plaintiff, 

as  legal  tenant  in  tail. 

Assuming  that  the  trustees  took  only  an  estate  pur  autre  vie,  the 
power  of  appointment  reserved  to  Mrs.  Whithorn  is  destroyed  by 
the  fine  levied ;  for  the  power  was  a  power  in  gross,  and  not 
simply  collateral,  and  might,  therefore,  be  destroyed  by  the  fine. 
A  power  simply  collateral,  i.e.  a  power  given  to  a  person  who 
has  no  estate  in  the  land,  and  to  whom  no  estate  is  given,  to 
dispose  of  the  estate  in  favour  of  another  person,  undoubtedly 
cannot  be  extinguished  by  a  fine,  because  it  is  but  an  authority 
and  no  interest :  Digges's  case  (7).  But  a  power  in  gross,  viz. 
one  given  to  a  person  who  had  an  interest  in  the  estate  at  the 
execution  of  the  deed  (or  other  instrument  creating  the  power), 
or  to  whom  an  estate  is  given  by  it,  but  which  enables  the  donee 
to  create  such  estates  only  as  will  not  attach  on  the  interest 
limited  to  him,  may  be  destroyed  by  a  fine.  Albany* s  case  (8), 
Digges's  case  (7),  and  Edwards  v.  Slater  (9),  shew  that  if  tenant 
for  life,  with  a  power,  levies  a  fine,  all  his  interest  and  power  are 
extinguished,  and  he  gains  a  new  estate  by  wrong.  It  is  true 
that  modern  decisions  have  established  that,  although  a  fine  alone 

(1)  8  Vin,  Ab.  Devise,  0.  b.  pi.  19.  (6)  22  E.  R.  471  (3  B.  &  Aid.  537). 

(2)  o  East,  162.  (7)  ]  Co.  Eep.  173. 

(3)  1  B.  &  Aid.  530.  (8)  1  Co.  Rep.  111. 

(4)  15  R.  R.  530  (5  Taunt.  382).  (9)  Hardres,  410. 

(5)  25  R.  R.  398  (1  B.  &  0.  336). 
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will  have  the  effect  of  extinguishing  a  power  appendant  or  in        Dosd. 
gross,  yet,  if  it  appear  clearly  from  the  deed  leading  the  uses  that  f^, 

the  intent  was  to  preserve  the  power,  it  will  continue  :  Tomlinson  W-^^^^-^^^- 
*v.  Deighton  (i).  Herring  v.  Brown  (2),  The  Earl  of  Jersey  v.  [  •660] 
Deitne  (3),  Tyrrell  v.  Marsh  (4).  But  here  no  such  intent  appears, 
for  the  deed  declaring  the  uses  gave  a  power  to  appoint  in  favour 
of  any  person ;  whereas  the  power  created  by  the  will  was  only 
in  favour  of  children  of  the  body  of  Ann  Whitbom,  or  grand- 
children and  their  heirs.  The  intention,  therefore,  was  not  to  save 
the  power  given  by  the  will,  but  to  create  an  entirely  new  one. 

Preston^  contra : 

The  trustees  under  the  will  of  Edward  Whitefield  took  the  whole 
legal  fee.  First,  the  words  ''  to  them  and  their  heirs  "  are  suffi- 
ciently large  to  carry  the  whole  inheritance,  and  must  have  that 
effect,  unless  a  contrary  intention  can  be  shewn  from  the  other  parts 
of  the  will :  Doe  v.  Willan  (5).  And  the  intention  of  the  testator 
will  be  best  answered  by  construing  the  will  so  as  to  give  the 
trustees  a  fee.  Jones  v.  Lord  Say  and  Sele  (6)  was  determined 
on  the  peculiar  expressions  used  m  the  will.  It  was  a  case  sui 
generis.  The  subsequent  cases  have  undoubtedly  established  that, 
under  a  devise  to  trustees,  they  are  to  take  no  larger  estate  than 
is  useful  or  necessary  in  order  to  effectuate  the  intention  of  the 
testator.  But  here,  the  purposes  of  the  will  require  that  the 
trustees  should  take  the  fee,  for  they  are  to  give  receipts,  pay 
money,  and  demise  the  premises,  or  any  part  thereof,  as  shall  be 
consistent  with  their  duty  and  trust,  or  otherwise.  Now,  as  there 
is  no  restriction  on  the  direction  given  to  the  trustees  to  demise 
the  land,  except  that  which  a  court  of  equity  will  *impose,  they  [  •561  ] 
must,  for  that  purpose,  have  the  fee,  otherwise  all  the  leases 
must  be  determinable  on  the  death  of  Mrs.  Whitbom.  Besides, 
the  reasoning  of  Batley,  J.  in  Doe  v.  Willan  (5)  applies  here ; 
because,  as  they  are  to  demise  for  any  term  they  think  proper, 
the  true  construction  of  the  will  is,  that  they  are  to  create  a  term 
out  of  their  interest ;  and  if  so,  they  must  have  a  reversion  after 

(1)  10  Mod.  71.  (4)  28  R.  R.  577  (3  Bing.  31). 

(2)  2  Show.  185.  (5)  20  R.  R.  355  (2  B.  &  Aid.  84). 

(3)  5  B.  &  Aid.  569.  (6)  8  Vin.  Ab.  Devise,  C.  b.  pi.  19. 
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Doe  d.       that  term  ceases.     Then,  if  the  trustees  took  the  fee,  the  lessor 
^,  of  the  plaintiff  has  no  title  at  law  ;  and  it  will  be  unnecessary  to 

Walbank,  decide  whether  the  fine  destroyed  the  power.  But,  supposing 
even  that  the  trustees  took  an  estate  only  pur  autre  rte,  the  power 
was  not  extinguished  by  the  fine.  There  is  no  authority  to  shew 
that  such  a  power  of  appointment  as  this,  given  to  a  person 
having  only  an  equitable  estate  for  life,  can  be  so  extinguished. 
It  was  not  an  interest  in  the  estate,  but  only  an  authority. 
Smith  V.  Death  (i)  may  perhaps  be  relied  upon  on  the  other  side  ; 
but  that  has  not  been  followed  up  in  subsequent  cases.  The 
power  of  appointment  here  was  a  power  in  the  abstract ;  the 
person  who  is  the  object  of  such  a  power  has  the  interest,  and 
may  release  it ;  but  not  so  the  donee  of  the  power.  Upon  first 
principles  an  interest  is  releasable,  but  a  power  in  the  abstract 
is  not.  In  Diggea's  case  (2)  and  Albany's  case  (3),  the  releasor  had 
an  interest.  Here,  too,  by  the  deed  to  lead  the  uses,  it  appears 
manifestly  to  have  been  the  intent  of  the  parties  to  the  fine  not 
wholly  to  destroy  the  power,  but  to  preserve  it  (4). 

[  562  ]  Coote,  in  reply  : 

The  direction  given  by  the  will  of  Edward  Whitefield  to  the 

trustees  to  demise  the  land,  may  be  construed  as  creating  a  power ; 

and  then  the  leases  to  be  granted  by  them  might  take  effect  out 

of  the  power,  and  not  out  of  the  estate.     In  Doe  v.  Willan  (6)  it 

seems  to  have  been  conceded  that  such  a  clause  might,  except  for 

the  particular  expressions  in  that  devise,  have  been  treated  either 

as  a  trust  or  a  power.     In  Doe  v.  Simpson  (6)  the  trust  was  not 

only  for  raising  an  annuity,  but  for  the  payment  of  800/.,  and  yet 

it  was  held  not  suflficient.     It  is  now  clearly  settled,  that  a  power 

in  gross  may  be  extinguished,  Sugden  on  Powers,  chap.  i.  sect.  5, 

5th  ed. 

Cur.  adv.  rult. 

(1)  21  R.  E.  314  (5  Madd.  371).  whether   it   was   or   was   not   duly 

(2)  1  Co.  Kep.  174.  executed ;    but  the  judgment  does 

(3)  1  Co.  Eep.  111.  not  proceed  on  these  points,  and  it 

(4)  Two  other  points  were  raised  has  not  been  deemed  necessary  to 
in  the  case,  viz.  first,  whether,  at  all  notice  them  in  the  text. 

events,  Mrs.  Keen's  husband  was  not  (5)  20  R.  R.  355  (2  B.  &  Aid.  84). 

tenant  by  the  curtesy ;  and,  secondly,  (6)  5  East,  162. 

if    the    power   was    not   destroyed, 
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Lord  Tbntbrdbn,  Ch.  J.  now  delivered  the  judgment  of  the       DoEd. 
^  •*      ^  Keen 

Court  :  v. 

Walbank. 
This  case,  which  arises  upon  the  will  of  Edward  Whitefield, 

was  argued  before  us  last  Term.    The  first  question  made  was, 

whether  the  devisees  in  trust  under  that  will  took  the  whole  legal 

fee  ?     We  are  of  opinion  that  they  did  ;  and  as  that  defeats  the 

claim  of   the  lessor  of  the  plaintiff  in  a   court  of  law,  it  is 

unnecessary  to  notice  the  other  points  or  questions  that  were 

discussed  at  the  Bar. 

By  the  will  the  testator  gives  to  Bundle  the  younger  and  Tozer, 

and  their  heirs,  the  tenements  in  question,  and  the  reversion  and 

remainder  thereof,  and  all  his  estate  and  interest  therein,  to  hold  to 

them,  their  heirs  and  assigns.     These  words  are  sufficient  to  carry 

the  whole  fee,  unless  it  can  be  clearly  collected  from  *other  parts  of       [  •563  ] 

the  will  that  the  testator  intended  that  the  estate  given  to  them 

should  cease  at  some  certain  time  or  event.     The  trusts  are,  to 

permit  a  married  woman  to  enjoy  the  premises,  and  receive  the 

rents  for  her  own  separate  use  during  her  life;  and  after  her 

decease,  upon  trust  and  to  the  use  of  such  of  her  children  or 

grandchildren  as  she  may  appoint ;  and  in  default  of  appointment, 

to  the  use  of  the  heirs  of  her  body  ;  and  for  default  of  such  issue, 

to  his  own  right  heirs.     This  part  of  the  will  relates  to  some 

particular  lands.     It  is  followed  by  other  parts  precisely  of  the 

same  tenor,  but  relating  to  other  lands ;  and  then  concludes  thus, 

''  And  I  hereby  will,  order,  and  direct  that  the  trustees  and  each 

of  them  shall,  may,  and  do  in  every  respect  give  receipts,  pay 

money,  and  demise  the  aforesaid  premises,  or  any  part  thereof, 

as  shall  be  consistent  with  their  duty  and  trust  or  otherwise." 

Now  if  leases  made  in  pursuance  of  this  direction  would  take 

effect  out  of  the  estate  of  the  trustees,  they  must  take  the  fee ; 

and  it  was  therefore  contended  for  the  plaintiff  that  this  direction 

should  be  considered  as  a  power,  and  leases  might  have  effect 

as  an  execution  of  the  power.     The  language  of  this  clause  is 

unlike  that  of  any  will  by  which  a  leasing  power  has  been  given, 

and  it  specifies  no  limit  or  qualification  as  to  duration,  rent;  or 

other  matter;    but  seems  evidently  intended   to  authorize  any 

lease  that  would  not  be  considered  in  a  court  of  equity  as  a 

violation  of  the  duty  of  a  trustee.    It  is  in  this  respect  more  large 


r. 

Walbank. 
[  •664  ] 
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Doe  d.  and  general  than  the  trust  contained  in  the  will  of  Packington 
Tomkyns,  upon  which  the  case  of  Doe  d.  Tomkyns  v.  Willan  (i) 
arose,  and  in  which  it  was  held  that  the  trustees  took  '*'the  whole 
fee.  It  is  true  that  in  that  case  the  devise  relating  to  leases  was 
the  first  clause  and  trust  in  the  will ;  but  the  position  of  a  clause 
in  a  will  is  in  itself  an  immaterial  circumstance,  because  the 
construction  is  to  be  made  upon  the  whole  instrument  taken 
together.  We  consider  that  case  as  a  direct  authority  for  the 
present ;  and  it  is  sufficient  to  refer  to  it,  and  the  opinions  of  the 
Judges  as  reported,  without  repeating  them. 

The  defendant,  therefore,  is  entitled  to  the  postea. 

Jydgnient  for  defendant. 


1831.  DOE  ON  THE  SEVERAL  DEMISES  OF  FKEDERICK  BOOTH 

'^—'  AND  THOMAS  HOUSE  v.  JOHN  FIELD. 

^  ^^  ^  (2  Bam.  &  Adol.  564—570;  S.  C.  9  L.  J.  K.  B.  274.) 

A  testator  devised  all  his  lands,  &c.  unto  and  to  the  use  of  trustees, 
their  heirs  and  assigns  for  ever,  upon  trust  to  pay  the  rents  and  profits 
to  the  separate  use  of  his  eldest  daughter  for  life,  and  after  her  decease, 
upon  trust  to  convey  the  same  to  the  use  of  such  person,  and  for  such 
estates,  as  she  by  her  will  should  appoint,  and  in  default  of  such  appoint- 
ment,  to  the  use  of  her  right  heirs :  Held,  that  the  trustees  took  an  estate 
in  fee  simple  in  the  lands  devised. 

Ejectment  for  a  messuage  and  land  in  the  parish  of  Mitchani, 
Surrey.  The  demises  were  laid  on  the  20th  of  April,  1827-  At 
the  trial  before  Alexander,  G.  B.,  at  the  Spring  Assizes  for  the 
county  of  Surrey,  1829,  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  on  the  following  case  : 

The  late  Harry  House  of  Pall  Mall  being  seised  in  fee  of  the 
premises  in  question,  devised  them  unto  and  to  the  use  of  William 
Devaynes  and  John  Leggatt,  their  heirs  and  assigns  for  ever, 
upon  trust  to  pay,  apply,  and  dispose  of  the  rents,  issues,  and 
profits  to  and  for  the  separate  use  and  benefit  of  the  testator's 
eldest  daughter  Dorothy  Comer,  during  her  life,  separate  and 
apart  from  John  Corner,  her  then  husband,  and  from  any  future 
I  •565  1       *husband,  and  not  subject  to  the  debts  or  control  of  such  husband, 

(1)  20  E.  B.  355  (2  B.  &  Aid.  84). 
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and  with  full  power  to  the  said  Dorothy  Comer,  whether  covert       dob  d. 

Booth 
or  sole,  and  notwithstanding  her  coverture,  to  give  receipts  for  the  v. 

rents,  issues,  and  profits  of  the  said  premises,  which  should  be  a       Fib^»« 

discharge  to  the  trustees  ;  and  from  and  after  the  decease  of  the 

said  Dorothy  Corner,  upon  trust  to  convey  the  same  to  the  use  of 

such  person  and  persons,  and  for  such  estate  and  estates,  intents 

and  purposes,   and  in  such  manner  as  she,  the  said  Dorothy 

Comer,  by  her  last  will  and  testament  in  writing,  duly  executed, 

should,  whether  covert  or  sole,  and  notwithstanding  her  coverture, 

limit,  direct,   or  appoint;   and  in  default  of  such  limitation, 

direction,  or  appointment,  to  the  use  of  the  right  heirs  of  the  said 

Dorothy  Comer  for  ever. 

In  1802  the  testator  died  seised  of  the  premises,  and  thereupon 
Dorothy  Corner,  being  then  married  to  the  said  John  Corner, 
entered  into  the  receipt  of  the  rents  and  profits.  In  1808 
John  Comer,  and  Dorothy  his  wife,  sold  the  estate  to  William 
Pontifex,  but  part  of  the  purchase-money  was  to  remain  in 
mortgage  on  the  estate ;  and  in  Trinity  Term,  1804,  a  fine  with 
proclamations  was  levied  of  the  premises  by  the  said  John  Corner, 
and  Dorothy  his  wife,  with  other  parties,  to  Eobert  Comer  ;  and 
it  was  declared  by  the  deed  to  lead  the  uses,  that  the  fine  should 
enure  to  the  use  of  Devaynes  and  Leggatt  (the  trustees  of  the 
will),  and  their  heirs,  subject  to  redemption  by  Pontifex.  The 
latter  afterwards  agreed  to  sell  the  estate  to  Wells  Orton ;  and 
it  having  been  objected  on  his  part  that  D.  Comer  had  no  power 
to  appoint  by  deed,  but  by  will  only.  She,  in  1816,  being  still 
married,  made  her  will,  whereby  she  gave,  devised,  limited, 
directed,  and  appointed  unto  and  to  the  use  of  *the  said  [  *566  ] 
Wells  Orton  the  said  premises  (with  others)  to  hold  the  same 
unto  the  said  Wells  Orton,  his  heirs  and  assigns  for  ever,  and  to 
be  conveyed  and  assured  as  he  or  they  should  direct,  limit,  or 
appoint.  In  the  same  year  Dorothy  Corner  died  without  having 
had  any  issue,  and  leaving  the  said  John  Comer  her  husband 
her  surviving. 

Leggatt,  one  of  the  devisees  in  trust  named  in  the  will  of 
Harry  House,  disclaimed  by  deed.  Devaynes,  the  other  trustee, 
died,  having  first  devised  all  his  estates  to  Booth  and  two  other 
persons,  and  they  joined  in  a  deed  with  Orton,  axid  conveyed  to 
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Doe  d.       the  defendant  all  their  estate  in  the  premises  mentioned  in  the  \nll 
Booth 

of  Harry  House.    Dorothy  Corner  was  an  illegitimate  child  of  the 


r. 
Field. 


said  Harry  House.  Thomas  House,  one  of  the  lessors  of  the  plain- 
tiff, was  his  heir-at-law.  Booth,  the  other  lessor  of  the  plaintiff, 
was  the  surviving  devisee  in  trust  of  the  real  estates  of  the  said 
W.  Devaynes.    This  case  was  argued  in  the  last  Easter  Term  (i)  by 

Talfourd  for  the  plaintiff : 

The  plaintiff  can  recover  only  on  the  demise  of  House,  as 
Booth,  the  other  of  the  lessors  of  the  plaintiff,  was  a  party  to 
the  conveyance  to  the  defendant.  If  Dorothy  Corner  died 
without  having  executed  the  power  of  appointment  given  to  her 
.by  her  father^s  will,  the  estate  of  the  trustees  was  at  an  end  (the 
purposes  of  the  trust  being  determined),  and  then  the  heir-at-law 
of  the  testator  was  entitled.  The  questions  then  are,  1st,  what 
was  the  effect  of  the  fine  ?  2ndly,  if  nothing  passed  by  the  fine, 
whether  it  so  operated  as  to  vitiate  the  subsequent  execution  of 
r  •667  1  *^®  power  by  the  will  ?  As  to  the  first  question,  it  is  *clear  that 
under  the  will  Mrs.  Corner  took  only  an  estate  for  life  with  a 
power  of  disposition  by  will,  and  that  the  appointment  otherwise 
than  by  will  was  void.  Doe  dem.  Thorley  v.  Thorley  (2)  is  in  point. 
That  was  an  ejectment  by  the  heir-at-law  of  John  Thorley,  who 
had  devised  to  his  wife  all  his  freehold  estate  during  her  natural 
life,  "  and  also  at  her  disposal  afterwards,  to  leave  it  to  whomsoever 
she  pleased."  The  defendant  claimed  under  a  feoffment  made 
by  Mary  Thorley  in  her  lifetime,  and  it  was  held,  the  disposal  of 
it  by  the  feoffment  in  her  lifetime  was  void.  Here  the  words 
are  express,  that  D.  Corner  is  to  appoint  by  her  last  will  and 
testament.  The  fine  had  no  operation  on  the  legal  estate  which 
was  in  the  trustees ;  and  the  only  question  is,  did  it  operate  so 
as  to  extinguish  the  power  ?  because,  if  it  did,  then  she  must  be 
considered  as  never  having  executed  it,  and  the  premises  vest  in 
the  heir-at-law  of  the  testator.  (He  then  contended  that  this  was 
such  a  power  as  might  be  extinguished  by  a  fine,  to  which  point 
he  cited  Digges's  case  (3) ,  Penne  v.  Peacock  (4) ,  and  King  v.Mellingi^) . 

(1)  Before  Lord  Tenterden,  Ch.  J.,  (3)  1  Co.  Rep.  175  a. 
Littledale,  Pai*ke,  and  Patteson,  JJ.          (4)  Cases  temp.  Talb.  41. 

(2)  10  R.  R.  352  (10  East,  438).  (5)  1  Yent.  225. 


Field. 


VOL.  XXXVI.]     1831.     K.  B.    2  B.  &  AD.  567—568.  675 

Coote^  contra :  Doe  d. 

Booth 
By  this  will  the  trustees  took  an  absolute  estate  in  fee-simple, 

and  Dorothy  Comer  took  an  equitable  estate  for  her  separate 
use  for  life  with  an  equitable  power  to  appoint  by  will,  and  an 
equitable  remainder  in  fee  to  her  own  right  heirs,  which,  by  the 
rule  in  Shelley's  case,  united  with  her  prior  estate  for  life,  and 
gave  her  the  equitable  inheritance,  which  passed  by  the  fine 
levied  by  her  and  her  husband  to  the  parties  under  whom  the 
defendant  claims.  And  a  conveyance  *having  also  been  made  [  'ses  ] 
to  the  defendant  of  the  legal  estate  by  Booth,  (who  was  the 
surviving  devisee  of  W.  Devaynes,  the  surviving  trustee  of 
Harry  House,)  the  title  of  the  defendant  is  perfect  both  at  law 
and  in  equity.  The  question  as  to  the  extinction  of  the  power 
by  the  fine  does  not  arise  if  Dorothy  Corner  had  only  an  equitable 
power  of  appointment,  because  the  legal  estate  which  was  in  the 
trustees  is  now  in  the  defendant ;  and  to  say  that  Dorothy  Comer 
had  an  equitable  interest  for  life,  with  a  legal  power  of  appoint- 
ment, would  be  cutting  down  the  estate  of  the  trustees  to  an 
estate  for  life.  The  rule  of  law  undoubtedly  is,  that  an  estate 
will  not  be  raised  by  implication  in  trustees  beyond  what  is 
necessary  for  the  performance  of  their  trusts :  Doe  d.  White  v. 
SimpsaniX),  Doe  d.  Woodcock  v.  Barthrop(2),  Doe  d.  Player  v. 
NichoUs{z)y  Doe  d.  Covipere  v.  Hicks  {4) ,  and  that  an  express 
estate  in  fee  will  be  cut  down  if  it  be  inconsistent  with  the 
testator's  manifest  intention ;  but  this  rule  has  been  established 
in  favour  of  right  and  in  furtherance  of  the  will  of  testators. 
Here  the  trustees,  in  order  to  effectuate  the  intention  of  the 
testator,  must  take  an  estate  in  fee,  for  they  could  not  otherwise 
convey  to  such  person  and  for  such  estate  as  Dorothy  Comer 
might  by  her  will  appoint.  Besides,  the  very  words  of  the  devise 
''unto  and  to  the  use  of  the  trustees,  their  heirs  and  assigns  for 
ever,"  amount  to  an  express  gift  of  the  fee:  Doe  d.  Lloyd  v. 
Pas8ingham(5).  Here  the  plaintiff  seeks  to  strike  out  of  the 
devise  to  the  trustees  the  express  words  "for  ever,"  and  to 
introduce  in  their  stead  the  words  "for  the  life  of  Dorothy  Comer." 

(1)  5  East,  162.  (4)  7  T.  E.  433. 

(2)  15  R.  R.  530  (5  Taunt.  382).      (5)  30  E.  E.  327  (6  B.  &  C.  305). 

(3)  25  R.  R.  398  (1  B.  &  C.  336). 
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DoBd.       Penne  v.  Peacock  (i)  *shew8  that  the  trustees  have  the  legal 

Booth 

V.  estate,  for  it  was  there  assumed  that  the  fine  operated  on  the 

Field.  ^^^^^  estate  alone.  Secondly,  supposing  it  admitted  that  the  legal 
estate  did  not  vest  absolutely  in  the  trustees,  but  determinably 
on  the  death  of  Dorothy  Corner  without  executing  the  power, 
still  the  power  was  well  executed ;  the  interest  of  the  appointees 
has  been  conveyed  to  the  defendant,  and  the  result  is  the  same. 
(He  then  proceeded  to  contend  that  the  power  in  this  case  was 
not  extinguished  by  the  fine,  for  that,  if  it  was  a  legal  power,  it 
was  simply  collateral,  in  which  respect  this  case  was  distinguish- 
able from  Penne  v.  Peacock.) 

Talfourdf  in  reply : 

The  estate,  in  default  of  appointment,  is  to  go  to  the  right 
heirs  of  Dorothy  Corner.  If  she  left  heirs  the  estate  would  be 
in  them.  The  trustees,  therefore,  did  not  take  an  absolute  fee 
at  all  events  to  them  and  their  heirs,  because  that  was  not 
necessary  to  enable  them  to  effectuate  the  testator's  intention. 

Cur.  adv.  vult. 

Lord  Tbnterden,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 
In  this  case,  which  was  argued  before  us  last  Term,  one  of  the 
questions  was,  whether  the  devisees  in  trust  under  the  will  of 
Harry  House,  on  which  the  case  arose,  took  the  fee?  it  was  clear 
that  if  they  did,  the  lessor  of  the  plaintiff  could  not  recover ;  we 
are  of  opinion  that  they  did,  and  it  is  therefore  unnecessary  to 
notice  the  other  points.  In  this  case  it  is  perfectly  clear  upon 
reading  the  will,  and  without  reference  to  any  authorities  or 
[  *570  ]  decisions,  that  the  trustees  must  take  *the  fee,  in  order  to  give 
effect  to  all  the  directions  of  the  will. 

The  testator  gives  all  his  freehold  lands,  tenements,  and 
hereditaments  in  the  parish  of  Mitcham,  and  all  his  estate, 
right,  title,  and  interest  therein,  unto  and  to  the  use  of 
William  Devaynes  and  John  Leggatt,  their  heirs  and  assigns 
for  ever.  The  effect  of  those  words  alone  would  probably  be  to 
give  a  fee,  on  the  ground  that  a  use  cannot  be  limited  on  a  use, 
but  the  declaration  of  the  trusts  leaves  no  room  for  doubt,  for 
(1)  For.  41 ;  temp.  Talb.  41. 
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these  are,   upon  trust  to  apply  the  rents  and  profits  to  the       Doad. 
separate  use  of  his  eldest  daughter,  a  married  woman,  for  her       _  «. 
life,  and,  after  her  decease,  upon  trust  to  convey  the  same  to  the 
use  of  such  persons,  and  for  such  estates,  as  she  may  appoint ; 
and  in  default  of  appointment,  to  the  use  of  her  right  heirs.    By 
the  very  words,  therefore,  of  this  will  the  devisees  in  trust  are, 
after  the  death  of  the  testator's  daughter,  to  convey  the  fee,  and 
this  they  cannot  do  unless  they  take  the  fee  under  the  will. 
The  defendant,  therefore,  is  entitled  to  the  poatea. 

Jvdgmentfor  the  defendant. 


DRAX  V.  SCEOOPE  (1).  isai. 

June  2. 
(2  Bam.  &  Adol.  581—584 ;  S.  C.  9  L.  J.  K.  B.  291 ;  1  DowL  P.  C.  69.)  

An  agreement  entered  into  by  a  client  with  hie  attorney,  to  pay  him         •-        ^ 
at  a  certain  specified  rate  for  business  to  be  done,  is  not  binding ;  but  the 
charges  made  according  to  the  agreement  may  be  allowed  on  taxation, 
if  the  Master,  on  enquiring  into  them,  considers  them  proper. 

Where  such  charges  had  been  allowed  on  taxation  and  paid,  the  Court 
(on  application  about  four  months  after)  refused  to  order  a  review  of  the 
taxation,  it  not  being  shewn  that  the  Master  had  forborne  to  exercise 
his  judgment  on  the  charges,  in  consequence  of  the  agreement  between 
attorney  and  client. 

A  RULE  was  obtained  in  Easter  Term,  calling  on  an  attorney 
of  this  Court  to  shew  cause  why  it  should  not  be  referred  to  the 
Master  to  review  his  taxation  of  the  attorney's  bill  of  costs  in 
the  above  cause.  The  bill  contained  charges  for  journeys  by  the 
attorney  and  his  agent,  at  the  rate  of  five  guineas  a  day,  exclusive 
of  travelling  expenses.  These  were  objected  to  before  the  Master, 
as  exceeding  the  usual  rate;  but  it  was  answered,  that  the 
client,  soon  after  he  began  to  employ  the  attorney,  and  before 
the  business  in  question  was  done,  had  expressly  agreed  to  a 
certain  scale  of  charges,  comprising  those  in  question.  The 
Master  required  affidavits  in  confirmation  of  this  statement; 
they  were  made,  and  others  put  in  in  answer;  and  on  con- 
sideration of  the  statements  on  both  sides,  and  of  the  objections 

(1)  It  does  not  appear  that  there  (33  &  34  Vict.  c.  28),  s.  4.    See  now, 

was  in  this  case  an  agreement  in  however,  this  Act,  and  the  Solicitors 

writing  such  as   would  now  come  Bemuneration  Act,  1881   (44  &  45 

within    the     Solicitors     Act,    1870  Vict.  c.  44).— B.  C. 
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Dbax        to  the  bill,  the  Master  allowed  the  charges.     The  taxation  *wa8 

ScBooPE.     finished  in  November,  1830,  and  on  the  18th  of  that  month  the 

[  *682  ]      amount  was  paid  to  the  attorney,  and  he  paid  over  a  part  of  it 

to  his  agent,  who,  before  the  present  application  was  made,  went 

abroad  to  reside. 

Follett  now  shewed  cause : 

It  is  not  necessary  to  contend  that  an  agreement  like  this  is 
binding  in  ordinary  cases,  but  only  that  it  may  be  so  under 
special  circumstances  like  the  present.  In  1  Tidd's  Practice,  383, 
9th  ed.  it  is  laid  down  that  an  attorney's  bill  may  be  taxed,  though 
there  was  a  special  agreement  between  him  and  the  client  that  he 
should  be  paid  for  his  time  at  a  certain  rate  by  the  day,  besides 
his  expenses ;  but,  of  the  authorities  to  which  he  refers  on  the 
subject,  one  (Sayer  on  Costs,  821)  does  not  go  far  enough  for 
the  present  motion ;  and  another,  an  Anonymovs  case  from 
2  Barnard.  K.  B.  164,  is  to  the  contrary  effect.  The  Court,  in 
every  case,  will  look  at  the  particular  circumstances,  and  will 
not  hold  the  Master  precluded  from  allowing  costs  on  special 
agreement,  if  the  circumstances  appear  to  warrant  them.  Besides, 
in  this  case  the  taxation  took  place  several  months  ago;  the 
money  was  paid,  and  part  of  it  again  paid  over  by  the  attorney 
to  his  agent,  who  has  gone  abroad ;  and  in  1  Tidd's  Pr.  882,  it 
is  laid  down,  that  after  an  attorney's  bill  ''has  been  settled 
and  paid,  and  the  pajmaent  has  been  long  acquiesced  under,  the 
Courts  will  not  refer  it  to  be  taxed  as  a  matter  of  course,  nor,  as 
it  seems,  unless  a  gross  error  or  imposition  be  pointed  out." 

Barstow,  contra : 

On  the  merits  of  the  case,  as  disclosed  by  the  affidavits,  this 
agreement  is  not  such  a  one  as  the  Master  ought  to  have  given 
[  •583  ]  effect  to,  in  favour  of  *the  attorney.  But,  putting  the  objection 
on  more  general  grounds,  if  an  attorney  could  be  allowed  to  set  up 
a  special  agreement  in  the  manner  here  contended  for,  it  would 
be  easy,  in  almost  every  case,  to  preclude  a  taxation,  and  the 
statute  on  that  subject  would  be  altogether  defeated.  Sayer  on 
Costs,  821,  and  Newman  v.  Payne  {i),  cited  in  1  Tidd's  Pr.  888, 

(1)  4  Br.  C.  C.  350. 
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fully   bear    out    the    present   motion.     The  Anonymous  case,        Dbax 

2  Barnard.  E.  B.  164,  is  not  conclusive  the  other  way,  and  the      boboopb. 

agreement  there  might  possibly  have  been  entered  into  before 

the  Act  2  Geo.  II.  c.  28,  providing  for  the  taxation  of  attorneys' 

bills,  was  passed.     In  Walmesley  v.  Booth  (i),  where  a  client  had 

given  a  bond  to  an  attorney  for  the  purpose  of  securing  to  him  a 

certain  remuneration  for  his  services.  Lord  Habdwicee  directed 

the  Master  to  enquire  what  those  services  had  been,  and  what 

the  attorney  ought  to  be  allowed   for  them,  and  whether  he 

was  entitled  to  any  extraordinary  recompense.     In  Balme  v. 

Paver  (2)   Lord  Eldon  declared  a   strong  opinion  against  the 

right  of  a  solicitor  to  agree  for  untaxed  costs;   and  observed, 

''  There  is  nothing  that  ought  to  be  guarded  against  with  so 

much  jealousy  as  the  right  of  the  suitors  to  have  their  bills 

of  costs  taxed."      And  in  Scougall  v.   Campbell  {z)  the  Lord 

Chakcellor  again  expressed  himself  to  a  like  effect,  and  said, 

*'  I  will  not  permit  it  to  be  intimated  that  a  solicitor  will  act  if 

his  bills  are  not  to  be  taxed,  but  will  not  act  if  his  bills  are  to 

be  taxed." 

Lord  Tenterdbn,  Ch.  J. : 

No  agreement  of  this  kind,  even  with  reference  to  journeys, 
can  be  absolutely  binding ;  *the  Master  must  still  exercise  his  [  *534  ] 
judgment  as  to  the  propriety  of  allowing  the  charges,  according 
to  the  circumstances  laid  before  him.  And  if  it  had  appeared 
in  this  case  that  the  Master  had  thought  no  discretionary 
power  was  left  him,  and  that  he  was  precluded  by  the  agree- 
ment from  entering  into  the  consideration  upon  which  the 
charges  were  made,  there  would  have  been  ground  for  the 
present  motion.  But  this  is  not  shewn.  And  besides,  the 
client  comes  for  relief  several  months  after  the  money  has 
been  paid  upon  the  Master's  allocatur,  and  when  the  attorney 
has  paid  over  part  of  it  to  his  agent,  who  has  left  the 
country.  Under  these  isircumstances,  without  establishing  any 
precedent  for  other  cases,  I  think  the  rule  ought  not  to  be 
made  absolute. 

(1)  2  Atk.  27.  (3)  3  Ease.  545. 

(2)  23  B.  R.  73  (Jacob,  305). 
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Drax        Littlbdale,  J. : 

r. 

SoBooPE.  As  a  general  rule,  I  think  effect  ought  not  to  be  given  to  these 
agreements  between  attorney  and  client.  But  there  may  be 
cases  in  which,  from  the  particular  nature  of  the  business  to  be 
done,  such  contracts  may  be  allowable,  subject,  however,  to 
be  looked  into  by  the  Master.  Here  the  Master  has  exercised 
that  authority. 

Parke,  J. : 

Agreements  of  this  kind  should  be  looked  at  with  great  jealousy, 
but  as  it  does  not  appear  in  this  case  that  the  Master  has  not 
exercised  his  discretion  upon  the  charges,  I  think  the  rule  must 
be  discharged. 

Taunton,  J.  concurred. 

Rule  discharged,  without  costs. 


[592  ] 


1831.        CASHEE  V.  HOLMES,  Clerk  to  the  COMMISSIONERS 

June  8. 


OF  AEUNDEL  PORT(l). 

(2  Bam.  &  Adol.  592—597  ;  S.  C.  9  L.  J.  K.  B.  280.) 

An  Act  for  keeping  in  repair  a  harbour,  imposed  certain  duties 
enumerated  in  a  schedule  annexed,  on  goods  exported  and  imported. 
In  the  schedule,  under  the  head  '*  metals,"  certain  specified  duties  were 
imposed  on  copper,  brass,  pewter,  and  tin ;  and  on  all  other  metals  not 
enumerated,  for  every  10/.  value  lOd. :  Held,  that  the  latter  words  did 
not  include  gold  and  silver ;  and,  therefore,  that  the  commissioners  were 
not  entitled  to  demand  for  specie  or  bullion,  lOc^.  for  every  10/.  value. 

This  action  was  brought  by  the  plaintiff  to  recover  from  the 
commissioners  of  Arundel  Port,  who  were  sued  in  the  name  of 
their  clerk  pursuant  to  the  Act  of  Parliament  hereinafter  men- 
tioned, the  sum  of  7502.  as  money  had  and  received  by  them  to  the 
plaintiff's  use.  At  the  trial  before  Bayley,  J.  at  the  Spring 
Assizes  for  the  county  of  Sussex,  1880,  the  learned  Judge  directed 
a  nonsuit  to  be  entered,  giving  the  plaintiff  liberty  to  move  to 
enter  a  verdict  for  the  above-mentioned  sum.    On  motion,  in 

(1)  Cited  as  an  authority  on  the  in  Gunneatad  v.  Price  (1875)  L,  R.  10 
principle  of  efuadem  generis  in  the  Ex.  65,  70,  44  L.  J.  Ex.  44,  4d. — 
judgment  delivered  by  Cleasbt,  B.      £.  C. 
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Easter  Term,  to  enter  such  verdict,  this  Court  directed  a  case  to       Cashes 
be  stated,  the  facts  of  which  were  as  follows  :  holmes. 

In  September,  1829,  his  Majesty's  frigate  Druid  arrived  off 
Portsmouth,  having  on  board  a  quantity  of  gold  and  silver  in 
doubloons  and  dollars,  bar  gold,  bar  silver,  and  plate,  which  she 
had  conveyed  from  parts  beyond  the  seas  to  this  country  on 
account  of  several  merchants  resident  in  London,  and  which 
amounted  in  value  to  278,091Z.  88.  5d. 

The  plaintiff  was  employed  by  the  captain  of  the  Druid  to 
convey  the  above-mentioned  gold  and  silver  from  Portsmouth 
to  London,  and  deliver  it  at  the  bullion-office  in  the  Bank  of 
England,  which  is  used  by  merchants  as  a  place  of  deposit  for 
the  precious  metals.  The  plaintiff,  having  received  the  gold  and 
silver  on  board  of  a  sloop  belonging  to  him,  called  the  Elizabeth, 
conveyed  it  first  to  Portsmouth,  and  thence  into  Little  *Hampton  [  'SQS  ] 
Harbour  in  the  port  of  Arundel.  On  his  arrival  there  he  tran- 
shipped it  from  the  sloop  Elizabeth  into  barges,  for  the  purpose 
of  having  it  conveyed  to  London  by  inland  navigation.  The 
commissioners  of  Arundel  Port  demanded  from  him  the  sum  of 
7872.  lOs.  as  the  dues  payable  to  them  on  the  cargo,  by  virtue  of  an 
Act  of  the  6  Geo.  IV.  c.  clxx.  (i).  The  plaintiff  resisted  the  demand ; 
whereupon  the  cargo  was  seized  and  detained  by  the  commis-  [  *594  ] 
sioners,  and  he,  in  order  to  relieve  it  from  detention,  was  obliged 
to  pay  the  sum  demanded,  which  he  did  under  protest,  and 
afterwards  brought  the  present  action  against  the  commissioners 
to  recover  it  back.  The  questions  for  the  opinion  of  the  Court 
were,  whether  the  commissioners  were  entitled  to  the  sum  of 
787Z.  10«.  as  dues  payable  upon  the  said  cargo  by  virtue  of  the 
Act ;  or  whether  the  sum  of  87Z.  10^.,  being  one  twelfth  part  of 
what  the  usual  freight  then  was  from  London  to  the  port  of 
Arundel,  was  all  that  they  were  entitled  to  in  respect  of 
the  same. 

Sir  James  Scarlett  for  the  plaintiff : 
The  Legislature  did  not  mean  to  include  in  the  schedule  the 

(1)  It  enacts,  that  from  and  after  the  Ist  of  July,  1825,  there  shall  be  paid 
to  the  commissioners  the  several  duties  contained  and  set  forth  in  the  schedule 
annexed,  for  all  such  goods,  wares,  articles,  matters,  or  things  therein 
enumerated,  which  shall  be  exported  or  imported,  laid  on  board,  landed  or 
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Cabher      articles  of  which  this  cargo  consisted.     They  do  not  come  under 

Holmes,      the  head  of  "  cast  metal,"  for  that  applies  only  to  metal  thrown 

in  a  mould  ;  nor  of  ''  all  other  metals  not  enumerated.*'    It  is  a 

thing  unknown  to  impose  a  duty  on  the  precious  metals.    It  is  a 

good  rule  of  construction  that  where  an  Act  of  Parliament  begins 

with  words  which  describe  things  or  persons  of  an  inferior  degree, 

and  concludes  with  general  words,  the  general  words  shall  not  be 

extended  to  any  thing  or  person  of  a  higher  degree  :  Archbishop 

of  Canterbury's  case  (i).    Here  under  the  head  "  metals  "  in  the 

schedule,  copper,   brass,    and  tin  are  specifically  enumerated. 

Then  follow  the  general  words,  all  other  metals.     According  to 

the  rule  in  the  case  just  cited,  gold  and  silver  will  not  be  included 

in  these  words.    Besides,  gold  and  silver  are  never  designated  in 

Acts  of  Parliament  "  metals,"  but  as  the  precious  metals,  bullion, 

[  •SQS  ]      or  specie.    Plated  goods  are  *specified  after  the  head  of  "  all  other 

metals/'  and  are  subjected  to  the  same  duty.     This  shews  that 

discharged  out  of  any  ship  or  vessel  in  the  said  port  of  Arundel ;  and  for  all 
goods  not  therein  Enumerated,  there  shall  be  paid  one  twelfth  part  of 

what  the  usual  freight  is,  or  shall  hereafter  be,  from  London  to  the  port 
of  Arundel.    In  the  schedule  the  following  duties  are  imposed : 

«.    d. 

Copper,  New per  Cwt.  0    2 

Old per  Cwt.  0    1 

Iron,  in  Bars  or  unwrought,  &c per  Ton  1     0 

Ironware  of  all  Descriptions        ....    per  Cwt.  0     1 J 

Lead per  Cwt.  0    I 

Medals Ten  Pounds*  Value  0  10 

Metal,  Cast per  Ton  1    0 

Copper  or  Brass,  unwrought     ....    per  Cwt.  0     1^^ 

Copper  or  Brass,  wrought per  Cwt.  0    0^ 

Pewter,  wrought per  Cwt.  0    OJ 

Old  Pewter per  Cwt.  0    Oi 

Tin per  Cwt.  0     1 

And  on  all  other  Metals  not  enumerated,  for  every  Ten 

Pounds'  Value. 0  10 

Plated  Goods Ten  Pounds*  Value  0  10 

Steel  and  Steel  Ware        .        .        .        Ten  Pounds'  Value  0  10 

Stones,  Paving 100  Feet  2    0 

Portland,  Purbeck,  or  other  Stone  usedfor  building,  per  Ton  1    0 

Bolder  or  Flint  Stones per  Ton  0     1 

Chalk  Stones,  rough  and  hewn.        .        .        .      per  Ton  0    2 

Great  MiUstone 0    6 

Small  Millstone 0    3 

Stone  or  Stone  Work,  not  otherwise  enumerated,  10/.  Val.  0  10 

(1)  2  Co.  Eep.  46  a. 
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they  were  not  considered  as  included.     The  same  observation      Cabheb 
applies  to  "  steel  and  steel  ware."    In  another  part  of  the      holhe& 
schedule,  under  the  head    "  stones,"    duties  are  imposed  for 
flint  stones,  for  chalk  stone,  rough  and  hewn,  and  for  stone  or 
stonework  not  enumerated.    Would  this  last  denomination  include 
precious  stones  ? 

Thesiger,  contra  : 

The  single  question  is,  whether  the  commissioners  had  a  right 
to  charge  lOd.  for  every  lOZ.  value  of  the  cargo ;  and  that 
depends  upon  this,  whether  gold  and  silver  are  included  in  the 
words  ''  all  other  metals  not  enumerated."  It  is  said  that  gold 
and  silver  have  a  specific  denomination  in  Acts  of  Parliament, 
but  that  denomination  is  not  so  appropriated  that  they  cannot  be 
expressed  by  any  other.  Gold  and  silver  are  clearly  metals,  and 
to  exclude  them  would  be  to  prevent  the  operation  of  the  words 
"  all  other  metals."  It  is  admitted  in  the  cause  that  some  duty 
is  payable  on  the  cargo,  and  this  disposes  of  part  of  the  argument 
on  the  other  side.  It  is  said,  however,  that  the  duty  is  to  be 
only  one  twelfth  part  of  the  usual  freight  from  Arundel  to 
London.  But  these  words  apply  to  goods  not  enumerated ;  and 
surely  it  is  doing  more  violence  to  ordinary  expression  to  say  that 
gold  and  silver  are  comprehended  within  the  term  "  goods,"  than 
within  the  term  "  metals."  It  is  undoubtedly  a  rule  of  construc- 
tion that  an  Act  of  Parliament  which  treats,  in  the  outset,  of 
things  or  persons  of  an  inferior  nature,  cannot  by  subsequent 
general  words  be  extended  to  those  of  a  superior.  But  there  is 
no  fixed  scale  of  value  for  the  metals.  A  scarcity  of  any  one 
might  raise  '-'its  value  to  that  of  the  precious  metals.  There  is  no  [  *596  ] 
certain  enumeration  of  metals  of  inferior  value  in  the  schedule. 
One  hundred  weight  of  copper  or  brass  wrought  may  be  more 
valuable  than  lOZ.  worth  of  gold  or  silver.  The  rule  as  to 
particular  enumeration  of  inferior  things,  followed  by  general 
words,  cannot  apply,  for  what  metals  are  there  lower  than 
those  enumerated  ? 

Lord  Tenterden,  Ch.  J. : 

I  think  the  words  '*  all  other  metals  "  in  this  Act  of  Parliament 
must  be  understood  in  their  ordinary  and  popular  sense ;  and  in 
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Cabher      that  sense  they  certainly  do  not  include  gold  and  silver.     They 

Holmes.      ^^^  never  spoken  of  in  popular  language  as  metals,  bat  as  the 

precious  metals.     That  being  so,  the  commissioners  were  not 

entitled  to  demand  7872.  lOs.  as  dues  payable  on  this  cargo>  and 

the  plaintifiF  is  entitled  to  have  the  verdict  entered  for  750/. 

LiTTLBDALE,  J.  : 

Undoubtedly,  gold  and  silver  are,  strictly  speaking,  metals ; 
but  as  articles  of  commerce,  they  are  never  so  spoken  of  as 
metals,  but  are  described  by  name,  or  as  the  precious  metals. 
The  question  is,  whether  they  are  included  under  the  word 
'* metals"  in  the  schedule  of  this  Act  of  Parliament.  The 
articles  upon  which  the  duties  are  imposed  are  arranged 
alphabetically,  and  iron,  copper  and  lead  occur  before  the  word 
''metal,"  but  the  precious  metals  are  not  mentioned  in  the 
schedule,  either  before  or  after  that  word.  Under  the  head 
"metal,"  the  only  pure  metal  (of  ordinary  occurrence)  not 
before  mentioned,  is  tin;  for  brass  and  pewter  are  alloys  or 
compound  metals.  Then  after  the  enumeration  of  the  pure 
metals,  and  after  the  mention  of  brass  and  pewter,  there  follow 
[  •597  ]  the  words  "  all  other  metals  *not  enumerated."  I  have  no  doubt 
that  those  words  do  not  include  gold  and  silver,  but  refer  to 
metals  ejusdem  generis  with  others  previously  mentioned  under 
the  head  ''metal;"  and  the  metals  ejusdem  generis^  and  not 
already  enumerated,  can  only  be  compound  metals,  and  what 
were  formerly  called  semi-metals.  The  plaintiff,  therefore,  is 
entitled  to  judgment. 

Parke,  J. : 

The  word  "  metals,"  taken  in  its  ordinary  sense,  does  not 
include  the  precious  metals,  and  I  am  of  opinion  that  that  word 
must  be  understood  in  its  ordinary  sense  in  the  schedule  of  this 
Act  of  Parliament.  And,  according  to  the  rule  which  has  been 
referred  to,  I  think  the  general  words  following  the  particular 
enumeration  in  the  schedule,  must  be  taken  here  as  referring  to 
an  inferior  class  of  metals,  such  as  bell-metal.  Queen's  metal,  <&c. 
Besides,  it  is  a  good  rule  of  construction  that  where  a  charge  is 
to  be  imposed  on  the  subject,  it  ought  to  be  done  in  clear  and 
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unambiguous  language,  and  as,  at  all  events,  it  is  not  clear  that      Cabheb 
gold  and  silver  are  included  in  the  word  *'  metals/'  upon  that      holhe0. 
ground,  as  well  as  the  others  mentioned,  I  should  be  of  opinion 
that  the  plaintiff  was  not  bound  to  pay  the  sum  claimed  by  the 
commissioners. 

Taunton,  J. : 

I  think   that  the  words   ''metals  not  enumerated,"    mean 

metals  ejusdem  generis  with  those  previously  mentioned,  and 

not  the  precious  metals. 

Judgment  for  the  plaintiff. 


DOE  ON  THE   Demises  of  YOUNG,  and  of  BEALE         issi. 
AND  Wife   v.   SOTHERON  and  RAT.  "^"H!!^' 

(2  Bam.  &  Adol.  628—639 ;  S.  C.  9  L.  J.  K.  B.  286.)  [  ^^^  ^ 

Devise  to  Margaret  and  Elizabeth,  and  the  survivor  of  them,  their 
heirs  and  executors  for  ever,  gives  a  joint- tenancy  in  fee,  and  not  estates 
for  life  with  remainder  in  fee  to  the  survivor. 

A  fine  was  levied  of  thirty  messuages,  forty  cottages,  and  four  acres 
of  land.  In  the  deed  to  lead  the  uses,  the  premises  were  described  as  a 
piece  of  groimd  containing  so  many  feet  in  length  and  in  breadth ;  and 
**all  those  several  messuages,  dwelling-houses,  tenements,  warehouses, 
shops,  coach-houses,  and  all  and  singular  erections  and  buildings  what- 
soever, erected  and  built  upon  "  the  said  piece  of  ground.  When  the 
fine  was  levied  there  were  on  the  piece  of  ground  two  or  three  cottages 
and  forty-nine  dwelling-houses ;  and  there  was  the  same  number  of  each 
when  the  ejectment  was  afterwards  brought  for  the  premises  on  behalf 
of  parties  claiming  by  virtue  of  the  fine  : 

Held,  that  as  the  whole  number  of  buildings  claimed  did  not  exceed 
the  number  of  the  messuages  and  cottages  named  in  the  fine,  and  the 
intention  evidently  was  that  all  should  pass,  the  title  of  the  lessors  of  the 
plaintiff  was  well  sustained  by  the  fine. 

A  fine  may  be  levied  of  a  cottage,  eo  nomine,  and  a  messuage  will  pass 
by  that  name. 

Ejectment  for  sixty  messuages  and  six  cottages,  and  likewise 
for  an  undivided  moiety  of  the  same.    Demises,  March  2nd,  1825. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.  a  verdict  was  found 
for  the  plaintiff,  *subject  to  the  opinion  of  this  Court  upon  the       [  '629  1 
following  case : 

Joseph  Lycett,  being  seised  in  fee  of  the  premises  in  question, 
devised,   after  charging  his  estate  with  certain  legacies  and 
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DoEd.       annuities,  as- follows:  ''I  give  and  bequeath  all  my  real  and 
r.  personal  estate,  of  what  kind  soever,  unto  my  sister  Margaret 

SoTHEBON.  Sockwell,  wifo  of  Thomas  Sockwell,  and  Elizabeth  Sockwell, 
daughter  of  the  said  Thomas  and  Margaret,  jointly,  in  trust  for 
the  uses  above  mentioned ;  and  do  appoint  them  executrixes  of 
this  my  will,  and  do  give  them  the  residue  or  remainder  of  all 
my  real  and  personal  estate,  to  them  and  the  survivor  of  them, 
their  heirs  and  executors  for  ever." 

The  testator  died  in  1775,  and  thereupon  Thomas  Sockwell 
and  Margaret  his  wife,  and  Elizabeth  their  daughter,  took  joint 
possession  of  the  premises.  In  1778  Elizabeth  Sockwell,  in 
contemplation  of  a  marriage  between  her  and  one  Henry  Barker, 
which  took  place  in  the  same  year,  conveyed  her  moiety  to 
trustees,  to  her  own  use  and  that  of  her  heirs,  until  the  marriage ; 
and  afterwards  to  the  use  of  herself  and  her  husband  during 
their  lives,  and  that  of  the  survivor  of  them  ;  and  afterwards  to 
the  use  of  the  trustees  for  a  term  of  1,000  years,  on  certain  trusts 
which  never  took  effect ;  and,  ultimately,  to  the  use  of  herself 
and  her  said  intended  husband,  their  heirs  and  assigns  for  ever. 
In  1779  Thomas  and  Margaret  Sockwell  executed  a  deed  to 
lead  the  uses  of  a  fine  to  be  levied  by  them  to  Henry  Barker,  of 
Mairgaret  Sockwell's  moiety  of  the  messuages  and  cottages  whereof 
she  was  seised  in  fee  under  the  will  of  Joseph  Lycett.  In  the 
covenant  for  levying  the  fine,  the  premises  were  described  as  an 
[  'eso  ]  undivided  ♦moiety  of  and  in  a  piece  or  parcel  of  ground  situate  in 
the  parish  of  St.  Luke,  Middlesex,  containing  in  length,  from 
east  to  west,  720  feet  of  assize  (more  or  less),  and  in  breadth, 
from  north  to  south,  250  feet  (more  or  less) ;  "  and  also  of  and 
in  all  those  several  messuages,  dwelling-houses,  tenements,  ware- 
houses, shops,  coach-houses,  and  all  and  singular  erections  and 
buildings  whatsoever  erected  and  built,  standing  and  being  in  or 
upon  the  said  piece  or  parcel  of  ground,  or  any  part  thereof  (late 
the  estate  of  the  said  Joseph  Lycett  deceased),  with  the  appurten* 
ances."  The  fine  was  to  enure  to  the  use  of  such  person,  and 
for  such  estate,  and  to  such  intents  and  purposes,  &c.  as 
Margaret  Sockwell,  notwithstanding  her  coverture,  and  whether 
sole  or  married,  should,  by  deed  or  by  her  will,  appoint;  and, 
in  default  of  such  appointment,  or  on  the  determination  of  anj- 
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interest  thereby  created,  to  the  use  of  the  said  Margaret  Sockwell,       Dob  d. 
her  heirs  and  assigns.    The  fine  was  levied  in  Hilary  Term,  1780,  y. 

of  "  a  moiety  of  thirty  messuages,  forty  cottages,  thirty  gardens,     Sothkbon. 
and  four  acres  of  land,  in  the  parish  of  St.  Luke,  Old  Street." 

In  1786  Margaret  Sockwell,  by  her  will,  recited  to  be  made  in  .  . 
pursuance  of  the  power  reserved  to  her  by  the  indenture  of  1779, 
devised  her  moiety  of  the  premises  therein  comprised  (subject  to 
certain  legacies  and  other  charges)  to  her  son-in-law,  the  said 
Henry  Barker,  his  heirs  and  assigns.  Her  husband,  Thomas 
Sockwell,  was  then  living.     She  survived  him,  and  died  in  1798.     i 

Elizabeth  Barker  bore  a  child  in  March,  1780,  which  died 
very  soon  after  ;  and  she  died  in  April,  1780.  The  lessors  of  the 
plaintiff,  John  Smith  Young  and  Elizabeth  Ann  Beale,  are 
co-heirs-at-law  of  Joseph  Lycett,  and  *of  Margaret  Sockwell  and  [  •631  ] 
Elizabeth  Barker,  and  co-heirs-at-law,  ex  parte  matemd^  of  the 
infant  child  of  Henry  and  Elizabeth  Barker. 

When  Mr.  and  Mrs.  Sockwell  took  possession  of  the  estate 
(about  1777),  there  were  sixty  dwelling-houses  standing.  Two 
or  three  houses  were  afterwards  built  for  Mrs.  Sockwell,  and  one 
other  large  house  was  also  erected  on  the  site  of  two  that  were 
taken  down.  On  a  view  taken  a  little  before  the  trial  of  the 
cause  there  were  forty-nine  houses  in  the  front  and  two  or  three 
cottages  at  the  back  ;  and  there  were  as  many  in  1779  and  1780 
as  at  the  time  of  the  view. 

If,  upon  this  case,  the  Court  were  of  opinion  that  the  fee 
simple  of  the  entirety  of  the  premises  passed  to  Henry  Barker,  a 
nonsuit  was  to  be  entered  ;  if  otherwise,  the  plaintiff  was  to  have 
a  verdict  for  the  whole,  or  a  moiety,  as  the  Court  should  direct. 
The  case  was  argued  on  a  former  day  in  this  Term. 

Campbell  for  the  plaintiff : 

Nothing  passed  to  Henry  Barker,  and  both  moieties  vest  in 
the  lessors  of  the  plaintiff.  If  Margaret  and  Elizabeth  Sockwell 
took,  by  the  will  of  Joseph  Lycett,  as  joint  tenants  in  fee,  it  must 
be  admitted  that  Elizabeth,  by  the  deed  of  1778,  disposed  of  her 
moiety,  and  the  lessors  of  the  plaintiff  cannot  claim  it.  But 
the  devise  here  is  to  Margaret  and  Elizabeth  and  the  survivor 
of  them,  their  heirs  and  executors  for  ever.     It  therefore  falls 
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DoEd.       within  the  dictum  of  Lord  Hardwicke  in  Stones  v.  He^urtlyii), 
r.  '*  that  in  a  grant,  Jiabendum  to  A.  and  B.  and  their  heirs,  they 

soTHBBON.  ^^^  joint  tenants,  but  the  inheritance  is  in  both ;  but  if  the 
[  •632  ]  habendum  *be  to  A.  and  B.  and  the  survivor,  and  the  heirs  of 
such  survivor,  till  the  death  of  one,  the  inheritance  is  in  abeyance.' ' 
The  words  in  the  present  case  are  different,  but  not  essentially ; 
''  their  heirs  "  cannot  mean  the  heirs  of  both  ;  it  must  be  meant 
to  signify  the  heirs  of  whichever  may  survive.  The  words, 
referring  as  they  do  to  survivorship,  cannot  be  said  to  constitute 
a  tenancy  in  common ;  but  if  they  did,  the  same  difficulty  would 
arise.  In  Vick  v.  Edwards  (2),  where  a  devise  was  to  two  and  the 
survivor  of  them,  and  to  the  heirs  of  such  survivor,  in  trust  to 
sell,  it  was  considered  that  the  trustees  had  not  the  fee,  for  the 
remainder  in  fee  could  only  be  vested  in  the  survivor,  and  it  was 
uncertain  which  would  survive.  In  the  case  In  re  Harrison  (3) 
similar  words  were  used ;  and  it  was  held  that  no  fee  vested  in 
the  trustees  till  all  but  one  should  be  dead  (4).  If,  then,  the  words 
of  Joseph  Lycett's  will  are  not  distinguishable  in  effect  from  the 
words  used  in  these  cases,  it  follows  that  Margaret  and  Elizabeth 
took  only  estates  for  life,  with  a  contingent  remainder  in  fee  to 
the  survivor ;  and  Elizabeth  could  not,  while  both  were  living, 
sever  and  convey  the  fee  simple  of  her  moiety. 


[  685  ]  Follett,  for  the  defendant,  was  desired  to  pass  over  the  first 

point  made  on  the  other  side,  the  Court  being  of  opinion  that  the 
will  of  Joseph  Lycett  created  a  joint  tenancy  in  fee. 

Then  the  only  real  question  remaining  is,  whether  the  fine 
was  properly  levied  to  pass  a  moiety  in  the  whole  of  the  pro- 
perty.    *    *     ♦ 

[  636  ]  CampbeU,  in  reply.     *     ♦     * 

[  637  ]  *     *     (Lord  Tbntbrdbn,  Ch.  J.  :    There  is  no  repugnance 

here  between  the  deed  and  the  fine ;  the  deed  mentions  **  all 
those  several  messuages,  dwelling-houses,  tenements,  warehouses, 

(1)  1  Ves.  sen.  165.  (4)  See  Mr.  Butler's  note  (78)  on 

(2)  3  P.  Wms.  372.  Co.  Litt.  191  a. 

(3)  3  Anst.  836. 
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shops,  coach-houses,  and  all  and  singular  erections  and  buildings       Dob  d. 
whatsoever ;  "  the  fine  is  of  a  moiety  of  thirty  messuages  and  r. 

forty  cottages.     The  deed  rentes  no  particular  number  of  either.     Sothbbon. 
There  were,  in  fact,  both  dwelling-houses  and  cottages.      I  do 
not  see  why  a  dwelling-house  should  not  pass  under  the  name 
of  a  cottage. 

Taunton,  J. :  It  clearly  was  the  intention  that  the  four  acres 
of  land,  and  whatsoever  was  built  upon  them,  should  pass.) 

Ctcr.  adv.  vult. 

Lord  Tenterdbn,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

The  only  point  reserved  for  consideration  after  the  argument 
in  this  case  was  the  sufficiency  of  the  fine  levied  by  Thomas 
Sockwell  and  Margaret  his  wife  in  Hilary  Term,  1780. 

In  the  deed  to  lead  the  uses  of  this  fine  the  tenements  are  thus 
described.  (His  Lordship  here  read  the  description  from  the 
deed,  as  stated  in  the  beginning  of  this  case.)  The  fine  is  of  a 
moiety  of  thirty  messuages,  forty  cottages,  thirty  gardens,  and 
four  acres  of  land. 

It  appears  by  the  case  that,  at  the  time  of  the  fine  levied,  the 
estate  consisted  of  about  four  acres  of  land,  on  which  there  were 
forty-nine  houses  in  front,  and  two  or  three  cottages  at  the  back. 
There  can  be  no  doubt  that  the  fine  was  intended  to  comprise 
every  thing  mentioned  in  the  deed,  and  nothing  more ;  and 
although  it  may  be  true  that,  if  any  particular  denomination  of 
property  *mentioned  in  the  deed  be  wholly  left  out  of  the  fine,  [  *638  ] 
it  cannot  pass  thereby,  however  manifest  the  intention  may  be, 
yet  there  is  no  authority  for  saying  that  the  deed  may  not  be 
called  in  aid  to  explain  the  description  in  the  fine,  if  the  descrip- 
tion be  ambiguous.  Now  the  fact  found  is,  that  there  was  a 
certain  number  of  dwelling-houses,  exceeding  the  number  of 
messuages  mentioned  in  the  fine;  but  the  whole  number  of 
dwelling-houses  and  cottages  mentioned  in  the  case  does  not 
exceed  the  number  of  messuages  and  cottages  taken  together, 
mentioned  in  the  fine. 

A  cottage  is  a  small  dwelling-house :  Cowell's  Int.  Cotagium  (i) ; 

(1)  Any  little  house,  that  hath  not  four  acres  of  land  belonging  to  it. 
R.R. — VOL.  xxxvi.  44 
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Doe  (I.       any  number  of  cottages  may,  therefore,  satisfy  the  allegation  of 
V,  a  number  of  dwelling-houses  ;  and  there  is  not  any  repugnance 

SoTHKBON.  jjj  common  speech  between  calling  a  dwelling-house  a  messuage 
in  one  instrument  and  a  cottage  in  another.  A  doubt  is  to  be 
found  in  some  books  whether  a  fine  can  be  levied  of  a  cottage 
eo  nomine.  In  practice,  cottages  are  frequently  mentioned  in 
fines ;  and  in  West's  Symboleography,  part  2,  fo.  7  b,  it  is  said, 
''  by  the  name  of  a  messuage  may  pass  a  curtelage,  a  garden,  an 
orchard,  a  dove-house,  a  shop,  a  mill,  as  parcel  of  a  house.  The 
like  of  a  cottage,  a  toft,  a  chamber,  a  cellar,  &c.,  yet  may  they 
be  demanded  by  their  single  names."  In  the  Year  Book, 
8  Hen.  YI.  p.  8,  pi.  6,  the  demand  in  dower  was  of  the  third 
part  of  a  garden,  and  a  difference  of  opinion  is  reported  as 
to  whether  a  person  can  have  a  precipe  qtiod  reddat  of  a 
garden,  croft,  or  cottage ;  but,  in  the  result,  the  writ  was  held 
good. 

It  seems,  therefore,  to  be  clear  that  a  fine  may  be  levied  of  a 

[  •639  ]      cottage  eo  nomine  ;   and  if  that  may  be  done,  *then  cottages  will 

answer  the  fact  found  in  the  case  as  to  dwelling-houses,  and  we 

ought  to  hold  this  fine  sufficient  to  pass  the  whole  property, 

that  the  intention  may  be  effected,  and  not  defeated  by  any  legal 

subtilty. 

Postea  to  th^  defendants. 


1831.  EEX  V.  The   INHABITANTS  of  BATHWICK 

Jitne  0. 
(2  Bam.  &  Adol.  639—649 ;  S.  C.  9  L.  J.  M.  C.  103.) 

t  "'     J  Upon  a  question  as  to  the  settlement  of  Elizabeth,  the  wife  of  C,  the- 

respondents  proved  by  the  testimony  of  C.  his  marriage  with  the  pauper 
in  1829.  The  appellants  in  order  to  prove  that  that  marriage  was  void, 
on  the  groimd  that  he  had  l)een  married  in  1826  to  M.,  B.  called  the 
latter,  who  stated  that  she  in  1826  went  with  C.  before  W.,  a  reputed 
clerg^^nan  of  the  Established  Church,  in  Ireland,  who  in  his  private 
house  there  read  to  them  the  marriage  ceremony.  A  document  was  als*> 
produced,  piu^wrting  to  be  W.'s  letter  of  orders  signed  in  1799  by  the 
then  Archbishop  of  Tuam,  which  was  proved  to  have  been  among  W.'s 
paj^ers  at  the  time  of  his  death  in  July,  182^ : 

Held,  that  the  cciiificate  of  the  ordination  of  W.  was  properly  received 
in  evidence,  having  come  from  the  proper  custody,  and  being  more  than 
thirty  years  old ;  and  that,  the  certificate  not  being  the  act  of  any  Court. 
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and  not  having  any  relation  to  the  corporate  character  of  the  Archbishop,  Rex 

the  seal  was  to  be  considered  the  seal  of  the  natural  person,  and  not  of  v. 

the  corporation.    Had  it  been  of  the  latter  character,  ^^ants  of'" 

Queer  e,  whether  it  would  have  been  admissible  without  evidence  that     Bath  wick. 
it  was  the  proper  seal  ? 

Upon  an  appeal  against  an  order  of  two  justices,  whereby 
Elizabeth,  the  wife  of  William  Joliffe  Cook,  was  removed  from 
the  parish  of  Bathwick,  in  the  county  of  Somerset,  to  the  parish 
of  St.  Pancras  in  the  county  of  Middlesex,  the  Sessions  quashed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following 
case : 

The  respondents  proved  by  the  testimony  of  the  said  William 
Joliffe  Cook,  his  settlement  in  St.  Pancras,  and  his  marriage 
with  the  pauper  at  Bath  in  1829,  and  he  stated  her  to  be  now 
his  wife.  The  appellants  insisted  that  the  marriage  was  void, 
the  said  Wm.  Joliffe  Cook  having  been  previously  married  in 
Dublin  in  1826,  to  Mary  Byrne ;  and  to  prove  their  case,  they 
called  the  said  Mary,  to  whose  competency  the  respondents 
objected.  The  Court  having  admitted  her  evidence,  she  proved 
that  she,  being  a  Roman  Catholic,  and  *Cook,  being  a  Protestant,  [  ♦r,40  ] 
went  on  the  21st  of  May,  1826,  before  Mr.  Wood,  a  clergyman 
residing  in  Dublin,  who,  in  his  private  house,  read  to  them  the 
marriage  ceremony,  and  in  the  course  of  it  asked  her  whether 
she  would  be  the  wife  of  Cook,  and  asked  him  whether  he  would 
be  her  husband,  to  which  question  both  of  them  answered,  I  will ; 
and  after  the  ceremony  they  returned  to  the  house  of  Cook's 
father^  whose  servant  she  was,  and  there  secretly  cohabited  for 
two  months  and  afterwards.  It  was  proved  by  parol  that  Wood 
was  reputed  to  be  a  clergyman  of  the  Established  Church,  and 
the  appellants  put  in  a  document  purporting  to  be  the  letters  of 
orders  signed  and  sealed  by  William,  late  Lord  Archbishop  of 
Tuam,  dated  the  18th  of  October,  1799,  whereby  the  Archbishop 
certified  that  he  had  ordained  Wood  a  priest,  and  which  letters 
were  proved  to  have  been  among  Wood's  papers  at  the  time 
of  his  death,  in  July,  1829.  The  respondents  objected  to  the 
admissibility  of  these  letters ;  but  they  were  admitted  by  the 
Court  without  proof  of  the  handwriting  or  seal  of  the  Archbishop, 
as  being  more  than  thirty  years  old. 

[It  was  admitted  in  argument  that  the  marriage  was  valid  if 

44—2 
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Rex        there  was  evidence  of  the  marriage  having  been  celebrated  by 

The  Inhabi-  a  priest.] 
TAKT8  OF  Cur.  odv.  rult. 

Bathwick. 

[  645  ]       Lord  Tbntbrdbn,  Ch.  J.  now  delivered  the  judgment  of  the 
Court : 

First,  we  are  of  opinion  that  the  witness  Mary,  assuming  her 
to  be  the  first  and  lawful  wife  of  W.  T.  Cook,  was  a  competent 
witness.     *     *     * 

[  648  J  We  are  of  opinion  that  the  certificate  of  the  ordination   of 

Mr.  Wood,  by  whom  the  first  marriage  was  celebrated  in  Ireland, 
was  properly  received  in  evidence.  This  certificate  came  from 
the  proper  custody.  It  was  produced  by  the  widow  of  Wood, 
and  was  found  among  his  papers  at  his  death.  It  was  dated  in 
1799,  more  than  thirty  years  before  the  time  of  its  production 
in  evidence ;  and  if  it  had  been  signed  only,  there  could  have 
been  no  question  as  to  its  admissibility ;  but,  in  fact,  it  was  also 
sealed :  and  it  was  contended  that  this  must  be  considered  as 
the  seal  of  a  Court  or  of  a  corporation,  and  therefore  not  within 
the  rule  as  to  thirty  years,  but  requiring  to  be  proved.  It  is  not 
necessary  to  decide  whether  such  a  seal  be  within  the  rule ;  it 
may  be  argued  that  it  is  not  within  the  principle  of  the  rule, 
because,  although  the  witnesses  to  a  private  deed,  or  persons 
acquainted  with  a  private  seal,  may  be  supposed  to  be  dead ;  or 
not  capable  of  being  accounted  for  after  such  a  lapse  of  time,  yet 
the  seals  of  Courts  and  corporations,  being  of  a  permanent 
character,  may  be  proved  by  persons  at  any  distance  of  time 
from  the  date  of  the  instrument  to  which  they  are  affixed.  We 
think  it  not  necessary  to  decide  this  question,  because  a  certificate 
of  ordination  is  not  the  act  of  any  Court ;  and  although  an  Arch- 
bishop is  a  corporation  sole  for  many  purposes,  such  as  those 
relating  to  the  temporalities  of  his  see,  yet  such  a  certificate  has 
no  relation  to  his  corporate  character,  and  the  seal  must  be 
considered  as  the  seal  of  the  natural  person,  and  not  of  the 
corporation. 

[  649  ]  The  result  of  this  is,  that  the  decision  of  the  Sessions  was 

right,  and  the  rule  must  be  discharged. 

Order  of  Sessions  confirmed. 
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WINTER  V.   HALDIMAND.  i83i. 

June  6. 
(2  Bam.  &  Adol.  649—660 ;  S.  C.  9  L.  J.  K.  B.  313.)  

A  policy  of  insurance  was  effected  at  and  from  the  river  Plate  to  ''  ■' 
Canton  and  back,  on  specie,  &c.  shipped  in  the  river  Plate,  and  on  the 
returns  thereof,  in  any  description  of  merchandize,  with  liberty  to  declare 
and  value  thereafter.  The  assured  chartered  a  vessel  on  a  voyage  from 
Buenos  Ayres,  to  Canton  and  back,  and  they  were  to  pay  for  the  voyage 
10,000  dollars  in  manner  following :  viz.  **  In  China,  all  the  sums  that 
might  be  necessary  for  the  payment  of  the* port  charges  and  other  inci- 
dental expenses,  the  latter  not  exceeding  2,000  dollars,  and  the  balance 
at  thirty  days  after  the  vessel's  return  to  Buenos  Aj-res."  The  under- 
writers had  no  notice  of  the  terms  of  the  charter-party.  The  assured 
shipped  on  board  this  vessel  at  Buenos  Ayres  a  quantity  of  specie,  con- 
signed to  an  agent  at  Canton,  who,  on  the  ship's  arrival  there,  advanced 
to  the  captain  a  sum  of  money,  being  the  amount  of  the  port  charges, 
and  a  further  sum  for  incidental  expenses ;  and  he  shipped  other  goods 
on  board  the  vessel,  on  account  of  his  principals,  for  the  homeward 
voyage.  No  valuation  was  ever  made  in  pursuance  of  the  liberty  reserved 
by  the  policy. 

The  vessel  on  her  return  voyage  was  lost : 

Held,  that  the  assured  were  not  entitled  to  recover  the  two  sums  paid 
by  their  agent  at  Canton,  for  port  charges  and  other  incidental  expenses, 
as  part  of  the  value  of  the  merchandize  shipped  at  Canton,  and  insured 
by  the  policy,  inasmuch  as  the  money  agreed  to  be  paid  there  was  not 
properly  freight,  and  had  no  distinct  relation  to  the  goods  shipped. 

Quosrey  whether,  up^  an  open  policy,  a  payment  made  on  the  ship- 
ment of  goods,  can,  in  the  event  of  loss,  be  added  to  their  price,  so  as  to 
form  part  of  their  value. 

This  case  was  referred  to  an  arbitrator,  who  by  his  award 
stated  the  following  facts  for  the  opinion  of  the  Court : 

The  plaintiff  is  a  British  merchant  residing  in  London,  and  is 
the  agent  of  Don  Pedro  de  Lezica  and  Don  Miguel  de  Eeglas, 
who  at  the  time  of  the  transactions  out  of  which  the  cause 
arose,  were  merchants  residing  at  and  subjects  of  the  state 
of  Buenos  Ayres  in  South  America.  The  plaintiff  was  authorized 
by  them  to  effect,  and  did,  in  October,  1825,  effect  in  his  own 
name  at  Lloyd's  Coffee  House  in  the  city  of  London,  a  policy 
of  insurance  (in  the  common  form)  at  and  from  the  river  Plate 
to  Canton,  during  the  vessers  stay  and  trade  there,  and  back  to 
any  port  or  ports,  place  or  places  of  discharge  *in  the  river  [  "650  ] 
Plate,  on  specie,  &c.  shipped  in  the  Leonidas  in  the  river  Plate, 
and  on  the  same  or  the  returns  thereof  (as  interest  might 
appear)  in  any  descriptipn  of  merchandize,  with  liberty  to 
declare  and  value  thereafter.     The  defendant  was  one  of  the 
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Winter  underwriters.  D.  P.  de  Lezica  and  D.  M.  de  Beglas,  had,  in 
Haldi'mand.  June,  1826,  chartered  the  Leonidas  for  a  voyage  from  Baenos 
Ayres  to  Whampoa,  and  back  to  Buenos  Ayres.  It  was  stipulated 
that  the  vessel  should  not  carry  any  cargo,  passengers,  or  letters, 
on  either  of  the  two  voyages,  without  the  approbation  of  the 
freighters ;  and  the  latter  agreed  to  pay  for  the  voyage  10,000 
dollars,  in  manner  following ;  viz.  in  China  all  the  sums  that 
might  be  necessary  for  the  payment  of  port  charges  and  other 
incidental  expenses,  (the  latter  not  exceeding  2,000  dollars,)  and 
the  balance  at  thirty  days  after  the  vessel's  return  to  the  port 
of  Buenos  Ayres.  Buenos  Ayres  is  a  port  in  the  river  Plate ; 
and  Whampoa  mentioned  in  the  charter-party  is  the  same  place 
as  Canton  mentioned  in  the  policy  of  assurance. 

D.  P.  de  Lezica  and  D.  M.  de  Beglas,  having  so  chartered  the 
Leonidas,  shipped  on  board  her  at  Buenos  Ayres,  48,000  Spanish 
dollars ;  and  consigned  the  same  to  their  agent  at  Canton,  for 
the  purpose  of  being  invested  in  produce,  to  be  returned  to  them 
at  Buenos  Ayres.  The  ship  sailed  for  and  arrived  at  Canton, 
and  the  dollars  were  delivered  to  the  agent,  who  paid  Bartlett 
(the  captain)  8,154  dollars  60  cents,  being  the  amount  of  the 
necessary  port  charges  of  the  Leonida^,  paid  by  Bartlett  at 
Canton,  and  the  further  sum  of  2,000  dollars  for  other  incidental 
and  necessary  expenses.  The  agent  also  shipped  on  board  the 
said  vessel  1,567  chests  of  tea  for  D.  P.  de  Lezica  and  D.  M.  de 

[  *65i  ]  Eeglas,  and  consigned  *the  same  to  them  at  Buenos  Ayres. 
The  money  paid  for  the  tea,  with  the  expenses  of  shipping, 
amounted  to  42,845  dollars  and  40  cents.  The  Leonidas  sailed 
from  Canton  on  her  return  to  Buenos  Ayres  with  the  chests 
of  tea  on  board  ;  and  in  the  course  of  that  voyage  was  captured 
by  a  ship  belonging  to  the  Emperor  of  Brazil  (who  was  then  at 
war  with  the  state  of  Buenos  Ayres),  and  carried  into  Bio  de 
Janeiro,  a  port  belonging  to  the  Emperor.  By  this  capture,  and 
by  the  result  of  proceedings  afterwards  taken  in  the  competent 
Courts  at  Bio  de  Janeiro,  the  cargo  of  teas  became  wholly  lost  to 
Don  P.  de  Lezica  and  Don  M.  de  Beglas.  No  declaration  or 
valuation  was  ever  made  upon  the  policy  of  assurance  by  or 
on  behalf  of  the  plaintiff,  or  of  Don  P.  de  Lezica  and  Bon 
M.  de  Beglas. 
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Before  the  commencement  of  this  action  the  defendant  paid  whtteb 
the  plaintiff  262Z.  Os.  od.  in  respect  of  his  subscription  of  800Z.  haldwand. 
to  the  policy  of  assurance,  (being  at  the  rate  of  872.  6«.  9d.  per 
cent,  upon  such  subscription,)  without  prejudice  to  the  plaintiff's 
further  right  to  recover  in  respect  of  the  two  sums  paid  to  the 
captain  at  Canton ;  the  payment,  so  made  by  the  defendant  to 
the  plaintiff,  being  the  defendant's  proportion  of  the  costs  and 
charges  upon  all  the  teas  shipped  from  Canton  as  aforesaid, 
independent  of  what  had  been  there  paid  to  the  captain. 

By  the  usage  of  Lloyd's  in  matters  of  insurance,  where  liberty 
is  given  by  the  policy  to  declare  and  value  after  the  insurance  is 
effected,  and  no  declaration  or  valuation  is  indorsed  on  the 
policy,  it  is  considered  as  an  open  policy. 

Neither  the  defendant  nor  any  of  the  other  underwriters  had 
any  notice  or  knowledge  of  the  charter-party  *above  stated,  until       [  '662  ] 
after  the  captm*e  had  taken  place  and  they  were  called  upon  to 
pay  the  loss. 

The  arbitrator  awarded  that,  if  the  Court  should  be  of  opinion 
that  by  law  the  plaintiff  was  entitled  to  recover  in  respect  of  the 
3,154  dollars  and  60  cents,  and  the  2,000  dollars  paid  at  Canton 
to  the  captain,  then  the  plaintiff  was  entitled  to  claim  from  the 
underwriters  to  the  policy  the  full  amount  of  their  respective 
subscriptions,  and  to  recover  from  the  defendant  in  this  action, 
S7l.  198.  9d. :  but  if  the  Court  should  not  be  of  that  opinion, 
then  the  sum  already  paid  by  the  defendant  was  the  full  amount 
of  his  liability,  and  the  plaintiff  was  not  entitled  to  recover. 
And  upon  the  whole  matter  he  awarded  that  the  plaintiff  was 
not  entitled  to  recover,  and  that  the  defendant  should  have 
judgment. 

A  rule  nisi  having  been  obtained  for  setting  aside  the  award, 
and  entering  judgment  for  the  plaintiff  for  the  sum  of  87Z.  19«-  9d., 
the  Court  directed  a  special  case  to  be  stated.  The  case  was 
argued  on  a  former  day  in  this  Term  by 

Sir  Jaines  Scarlett,  for  the  plaintiff : 
The  assured  are  entitled  to  recover  the  two  sums  paid  for  port 
charges  and  other  incidental  expenses  at  Canton,  as  part  of  the 
value  of  the  goods  there  shipped  and  insured  by  this  policy.    It 
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Winter  will  be  Baid  that  those  sums  cannot  be  recovered ;  because  it  is  a 
Haldi'mamd.  rule  that  in  an  open  policy  on  goods,  in  case  of  a  loss,  the  party 
can  recover  only  the  invoice  price,  and  all  duties  and  expenses 
incurred  till  they  are  put  on  board,  together  with  the  premium 
of  insurance.  But  the  principle  and  foundation  of  all  insurance 
is  indemnity.  The  object  of  the  contract  is  to  divide  among 
[  *658  ]  many  the  loss  which  would  otherwise  fall  *upon  one.  The  party 
insured  ought,  therefore,  to  have  a  complete  indemnity,  though 
no  profit.  Valued  policies  are  sanctioned  merely  to  prevent 
litigation  as  to  what  is  the  real  indemnity.  From  the  principle 
that  a  full  indemnity,  and  nothing  more,  is  to  be  given,  results 
the  rule,  invariably  adopted  in  case  of  an  open  policy,  to 
estimate  a  total  loss,  not  by  any  supposed  price  which  the 
goods  might  have  been  deemed  worth  at  the  time  of  the  loss, 
or  for  which  they  might  have  been  sold  had  they  reached  the 
market  for  which  they  were  destined,  but  according  to  the  prime 
cost,  viz.  the  invoice  price  and  all  expenses  incurred  till  they  are 
put  on  board.  The  premium  of  insurance  is  allowed  to  be 
charged  against  imderwriters  in  such  a  case,  on  the  ground  that 
a  party  being  about  to  send  goods  on  a  mercantile  adventure  is 
entitled  to  secure  himself  a  full  indemnity  against  any  loss  that 
may  happen;  and  that  he  would  not  do,  unless  to  the  other 
charges  he  were  allowed  to  add  the  costs  of  insurance,  which  are 
the  costs  of  procuring  that  indemnity.  Now,  here  the  plaintiff 
will 'not  be  fully  indemnified  for  the  loss  of  the  merchandize 
which  was  shipped  at  Canton,  unless  he  recovers  from  the 
underwriters,  besides  the  prime  cost  and  shipping  charges,  the 
port  charges  and  other  incidental  expenses  paid  at  Canton. 
It  must  be  assumed  that  the  assured  could  not  have  hired  this 
ship  without  engaging  to  pay  certain  sums  at  Canton ;  and  those 
sums,  if  the  ship  had  been  lost  on  the  voyage  from  Canton  to 
Buenos  Ayres,  could  not  have  been  recovered  back  from  the 
ship-owner.  Then,  to  give  the  assured  a  full  indemnity,  they 
must  be  allowed  to  insure  those  sums. 

(Lord  Tenterden,  Ch.  J. :  They  might  have  insured  them  as 

money  paid  for  shipment  of  goods  to  be  transported  to  Buenos 

[  •664  ]      Ayres ;  but  they  have  *merely  effected  a  policy  on  merchandize.) 
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Those  sums  constitute  part  of  the  value  of  the  goods  shipped  at      winteb 

Canton.     It  is  not  unusual,  on  shipments  of  goods  in  London,   Haldi'mand. 

that  part  of  the  freight  should  be  paid  here  in  advance,  and 

when  it  is  so  paid,  it  is  considered  in  practice  as  part  of  the 

value  of  the  goods.     In  Stevens  on  Average,  p.  53,  it  is  said, 

that  ''when  the  average  is  adjusted  at  the  port  of  loading,  and 

the  freight  has  been  paid  there,  the  practice  is  to  add  it  to 

the  value  of  the  cargo,  in  the  same  manner  as  any  other  charge 

incurred  on  the  goods  before  putting  them  on  board  the  ship : 

for  the  merchant  has  then  an  interest  in  the  freight,  by  its  being 

converted  into  a  charge  on  his  goods."     The  value  of  the  goods 

is  the  amount  of  all  the  costs  of  producing  them,  whether  those 

costs  be  calculated  in  labour  or  money.     If  an  insurance  were 

eflfected  on  so  many  tons  of  oil  (obtained  by  labour  only)  in  the 

whale  fishery,  in  case  of  loss  the  value  must  be  measured  by  the 

value  of  that  quantity  of  labour  which  on  an  average  is  requisite 

to  obtain  such  a  quantity  of  oil.     So,  if  the  insurance  be  on 

goods  purchased,  the  value  must  be  ascertained  by  adding  to  the 

prime  cost  the  shipping  charges,  premiums  of  insurance,  and 

such  freight  as  was  necessarily  payable  in  order  to  give  the  assured 

an  opportunity  of  shipping  the  goods  on  the  voyage  insured; 

for  if,  without  first  paying  that  freight,  he  could  not  ship  the 

goods,  the  freight  then  becomes  part  of  their  value. 

Maule,  contra: 

By  the  contract  of  affreightment,  the  charterers  were  to  pay  for 
the  use  of  the  ship  a  given  sum  of  money ;  of  which  one  portion 
was  to  be  payable  on  the  contingency  of  the  vessel's  arriving 
at  Canton,  *the  other  portion  on  the  contingency  of  her  arriving  [  •ess  ] 
at  Buenos  Ayres.  The  charterers  were  purchasers  of  the  ship 
for  a  term ;  and  they  would  be  liable  to  pay  those  sums  even 
if  they  did  not  load  any  goods  at  Canton.  The  payment  of  those 
sums  had  no  relation  to  the  goods.  In  Usher  v.  Noble  (i)  it  was 
held,  that  the  standard  of  calculation  for  ascertaining  the  value 
of  an  open  policy  on  goods,  either  in  the  case  of  an  average  or  a 
total  loss,  was  the  invoice  price  at  the  loading  port,  including 
premium  of  insurance  and  commission.  The  general  principle, 
(1)  11  E.  E.  505  (12  East,  639). 
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Winter  that  an  insurance  is  a  contract  of  indemnity,  is  not  disputed ; 
Haldimand.  ^^^  there  are  cases  where  a  perfect  and  full  indemnity  cannot  be 
obtained,  as  where  goods  insured  sustain  damage  on  the  voyage, 
but  arrive  at  the  place  of  destination;  the  freight  will  then 
become  payable :  and  though,  perhaps,  the  value  of  the  goods, 
by  reason  of  the  damage,  may  not  equal  the  freight,  still  the 
assured  cannot  claim,  in  addition  to  the  damage  done  to  the 
goods,  any  part  of  the  freight  which  they  have  so  paid  ;  and  yet 
in  such  a  case  the  assured  has  not  a  perfect  indemnity.  The 
sums  paid  at  Canton  cannot  be  considered  as  returns  of  merchan- 
dize. Flint  V.  Flemyng  (i)  shews  that  a  ship-owner  may  recover, 
on  a  policy  on  freight,  in  respect  of  the  benefit  he  would  derive 
from  carrying  his  own  goods  in  his  own  ship.  If  that  be  so,  he 
cannot  recover  the  value  of  that  benefit  on  a  policy  on  goods. 
Suppose  the  party  here  had  bought  the  ship,  to  be  paid  for 
at  Canton,  no  part  of  the  price  paid  for  it  could  have  been 
claimed  by  the  assured  as  part  of  the  value  of  the  goods.  Or, 
suppose  it  had  been  his  own  ship,  and  that  it  had  been  necessary 
[  ♦656  ]  to  repair  her  in  order  to  bring  *home  the  cargo ;  the  expense 
of  those  repairs  would  not  constitute  any  part  of  the  value  of  the 
goods.  Where  freight  is  paid  in  London  on  a  vessel  chartered 
there  on  an   outward  voyage,  that  freight  is  not  in  practice 

considered  part  of  the  value  of  the  goods. 

Cur.  adi\  vulL 

Lord  Tenterden,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  facts  of  the  case,  his  Lordship  proceeded 
as  follows : 

In  the  argument  on  behalf  of  the  plaintiff,  reference  was  made 
to  the  principle  and  foundation  of  all  insurance,  viz.  indemnity  ; 
and  it  was  contended  that,  to  effect  that  object,  and  bring  the 
case  within  the  principle,  the  payment  at  Canton  must  be 
considered  as  part  of  the  value  of  the  goods  shipped  at  that 
place  ;  and  it  was  observed,  that  the  charges  of  shipping  and  the 
premium  of  insurance  are,  even  in  open  policies,  considered  as 
part  of  the  value  of  the  goods ;  and  further,  that  the  freight 
also,  if  paid  in  advance,  was,  in  practice,  considered  as  part 

(1)  35  R.  R.  205  (1  B.  &  Ad.  45). 
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of  their  value  on  a  total  loss.     This  latter  assertion  was  denied      Winter 
by  the  defendant's  counsel  to  be  true;  and  the  Court  has  no   haldimand. 
means  of  knowing  how  the  practice  may  really  be,  nor  is  the 
ascertainment  of  the  practice  material  in  our  view  of  the  case. 

Although  indemnity  is  the  principle  of  insurance,  yet  the 
contract  of  insurance  is,  like  other  contracts,  subject  to  explana- 
tion and  construction,  regulated  in  some  countries  by  positive 
law,  in  this  country  by  usage  ;  and  it  will  be  found  that 
absolute  and  perfect  indemnity  is  not  attained  in  all  circum- 
stances and  cases,  and  under  every  possible  event.  One  instance, 
and  a  familiar  one,  was  mentioned  by  the  defendant's  counsel : 
if  goods  sustain  *damage  on  the  voyage,  but  arrive  at  the  place  [  •657  ] 
of  destination,  the  freight  may  become  payable,  although  by 
reason  of  the  damage  the  value  of  the  goods  may  fall  short 
of  the  amount  of  freight ;  but  the  latter  cannot  be  added  to  the 
amount  of  the  damage,  and  the  assured  has  not  a  perfect 
indemnity  for  his  loss. 

There  can  be  no  doubt  that,  where  the  construction  of  the 
policy  is  regulated  by  the  positive  law  of  any  country,  the 
indemnity  of  the  assured  cannot  be  extended  beyond  the  limits 
allowed  by  the  law.  In  this  country,  if  we  should  depart  from 
usage  and  decisions,  and,  instead  of  reasoning  upon  them,  should 
look  to  abstract  principles,  we  should  resolve  things  into  their 
first  elements.  Laws  and  usages  vary  in  different  countries  on 
this  as  on  other  subjects.  In  this  country  many  losses  are 
considered  as  losses  by  perils  of  the  sea,  and  recoverable  under 
those  words  in  the  policy,  which,  in  France  and  some  other 
countries,  are  not  recoverable  unless  the  underwriters  insure 
against  barratry  of  the  master ;  and,  in  some  countries,  negli- 
gence and  want  of  skill  are  included  under  the  term  barratry, 
which  in  this  country  are  not  so  included.  See  Valin  on  the 
Ordonnance  de  la  Marine,  liv.  iii.  tit.  6,  Des  Assurances,  art.  28. 
In  this  country,  and  probably  in  some  others,  the  premium 
of  insurance  is  considered  as  part  of  the  value  of  the  goods,  and 
recoverable  as  such.  In  France,  the  insurance  of  the  premium 
is  allowed  by  a  particular  provision  of  the  Ordonnance,  ib.  art.  20 ; 
but  this  must  be  effected  by  some  special  clause  in  the  policy  by 
which  the  goods  are  insured,  or  the  insurance  may  be  by  a 
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Winter  distinct  policy.  2  Valin,  p.  67,  and  1  Emerigon,  c.  8,  s.  12, 
Haldi'mamd.  P«  246.  I  may  observe  here,  that  this  part  of  the  twentieth 
[  •ess  ]  article  of  the  Ordonnance,  and  also  the  twenty -eighth  *article, 
are  retained  in  the  new  Code  de  Commerce,  art.  342,  353. 

No  case  like  the  present  has  been  found  in  our  books ;  nothing 
of  the  like  nature  was  quoted  from  foreign  authors  ;  and,  as  far 
as  my  knowledge  of  them  extends,  nothing  favourable  to  the 
plaintiff  can  be  found  in  them. 

We  must  therefore  look  at  the  terms  of  the  policy,  which 
is  the  contract  in  question,  and  see  whether  its  terms,  construed 
according  to  any  principle  recognized  by  usage  in  this  country, 
will  authorize  the  plaintiff  to  charge  the  defendant  with  these 
payments  at  Canton  as  part  of  the  value  of  the  merchandize 
shipped  there :  there  is  no  other  mode  in  which  the  defendant 
can  be  made  answerable  for  them  on  this  policy;  though  we 
have  no  doubt  that  those  payments  migl^t  have  been  made  the 
subject  of  a  special  and  distinct  insurance. 

It  is  found  that  the  underwriters  had  no  notice  of  the  terms 
of  the  charter-party,  and  therefore  they  could  not  know  whether 
the  parties  interested  would  engage,  as  they  have  done,  to  treat 
the  payments  to  be  made  at  Canton  as  part  of  what  is  called  the 
freight,  so  that  the  loss  thereof  would  fall  upon  them  if  the 
goods  were  lost ;  or  whether  they  would  only  engage  to  advance 
money  at  that  place,  so  as  to  be  entitled  to  reimbursement  from  the 
owners  of  the  ship  if  the  goods  were  lost;  or  whether  the  owners  of 
the  ship  would  be(i)  to  find  the  means  of  making  those  payments 
on  their  own  account.  And  it  appears  to  us  to  be  unreasonable 
to  make  the  extent  of  the  responsibility  of  the  underwriters 
depend  on  the  terms  of  a  private  contract  made  by  the  parties 
interested,  and  not  upon  the  general  usage  and  customs  of  trade. 

The  sum  of  10,000  dollars  is  not  properly  to  be  called  freight, 
[  659  ]  but  is  the  price  of  the  hire  of  the  ship,  and  would  have  been 
payable  if  the  whole  48,000  dollars  had  been  left  or  otherwise 
disposed  of  at  Canton,  and  the  ship  had  returned  in  ballast,  or 
with  passengers  instead  of  merchandize.  And  if  these  payments 
to  the  amount  of  5,154  dollars  can  be  added  to  the  price  of  the 
goods  shipped  in  this  case,  it  will  be  difficult  to  say  that  they 

(1)  Sic. 
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might  not  have  been  added  to  the  price  of  a  much  less  quantity,       Wikteb 
or  a  much  less  valuable  cargo.  Haldi'makd. 

In  truth,  the  sums  payable  to  the  owners  of  the  ship,  or  for 
the  use  of  the  ship,  have  under  this  charter-party  no  distinct 
relation  to  the  goods. 

We  are,  therefore,  of  opinion  that  the  payments  in  question 
cannot,  in  this  particular  case,  be  added  to  and  considered  as 
part  of  the  price  of  the  goods. 

'  Our  opinion  on  this  case  will  have  no  effect  on  the  question, 
whether  the  payment  on  the  shipment  of  goods  can  be  added  to 
their  price,  so  as  to  form  part  of  their  value  in  an  open  policy, 
if  ever  that  question  should  arise.  Such  a  payment  is  not 
properly  freight,  but  the  price  of  the  privilege  of  putting  the 
goods  on  board  the  ship,  in  order  to  have  the  opportunity  of 
their  being  conveyed  to  the  place  of  her  destination ;  it  relates 
specially  and  distinctly  to  the  goods  :  and  where  it  is  constantly 
made,  according  to  the  usage  of  trade,  from  and  to  any  particular 
country,  the  usage  may  be  supposed  to  be  known  to  the  under- 
writers, and  may  be  (but  we  do  not  say  that  it  will  be,  or  ought 
to  be,)  considered  as  a  part  of  the  shipping  charges,  or  at  least 
as  so  closely  analogous  thereto  as  to  be  governed  by  the  rule  that 
is  applicable  to  those  charges,  in  the  construction  of  the  policy. 

The  consequence  of  our  opinion  is,  that  the  rule  for  setting        [  660  ] 

aside  the  award  and  entering  a  verdict  for  the  plaintiff  must  be 

discharged. 

Rule  discharged. 


COLLIER,  Gent.  One,  &c.  v.  Sir  WILLIAM  HICKS,       ^^s^l 
Bart.,  EOBERT  CAPPER,  Esq.,  G.  RUSSELL,  and       ^—' 
E.  CASTLE.  ^^^^ 

(2  Bam.  &  Adol.  663—672 ;  S.  C.  9  L.  J.  K.  B.  300 ;  9  L.  J.  M.  C.  138.) 

Trespass  for  assaulting,  and  turning  plaintiff  out  of  a  police-office. 
Plea,  that  two  of  the  defendants,  being  justices  of  the  peace,  were 
assembled  in  a  police-office  to  adjudicate  upon  an  information  against 
A.  B.  for  an  offence  against  a  penal  statute,  and  were  proceeding  to 
hear  and  determine  the  same,  when  the  plaintiff  (being  an  attorney) 
entered  the  police-office  with  the  informer,  not  as  his  friend  or  as  a 
spectator,  but  for  the  avowed  purpose  of  acting  as  his  attorney  and 
advocate  touching  the  information ;  and  as  such  attorney  and  advocate, 
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Collier  without  the  leave,  and  against  the  will,  of  the  justices,  was  taking  notes 

r  of  the  evidence  of  a  witness  then  under  examination  before  them,  toueh- 

HiGKS.  ij^g  ^Yie  matter  of  the  said  information,  and  was  acting  and  taking  a  part 

in  the  proceedings  as  an  attorney  or  advocate  on  behalf  of  the  informer ; 
that  the  above  two  defendants  stated  to  the  plaintiff,  that  it  was  not  their 
practice  to  suffer  any  person  to  appear  and  take  part  in  any  proceedings 
before  them  as  an  attorney  or  advocate,  and  requested  him  to  desist  from 
so  doing ;  and  although  they  were  willing  to  permit  the  plaintiff  to  remain 
in  the  police-office  as  one  of  the  public,  yet  that  he  would  not  desist  from 
taking  a  part  in  the  proceedings  as  such  attorney  or  advocate,  but  asserted 
his  right  to  be  present,  and  to  take  such  part,  and  to  act  as  such  attorney 
and  advocate  for  the  informer ;  and  unlawfidly,  and  against  the  will  of 
the  justices,  continued  in  the  police-office,  taking  part  and  acting  as 
aforesaid,  in  contempt  of  the  justices ;  whereupon,  by  order  of  the  above 
two  defendants,  the  other  defendants  turned  the  plaintiff  out  of  the  office  ; 
Held,  on  demurrer,  that  this  was  a  good  plea,  inasmuch  as  no  person 
has  by  law  a  right  to  act  as  an  advocate  on  the  trial  of  an  information 
before  justices  of  the  i)eace,  without  their  permission. 

Trespass  for  assaulting  the  plaintiff,  and  turning  him  oat 
of  a  police-oflBce  at  Cheltenham,  in  the  county  of  Gloucester. 
Plea,  that  on  the  3rd  of  December,  1829,  to  wit,  at,  &c.,  one 
William  Latham  appeared  before  and  informed  J.  C.  Esq.,  one 
of  his  Majesty's  justices  of  the  peace  for  the  county  of  Gloucester, 
r  ^664  ]  that  one  J.  Richings  did  on  the  7th  of  September  *then  last  past 
drive  a  certain  carriage  or  vehicle,  with  passengers  to  be  conveyed 
for  hire  at  separate  fares  upon  a  public  highway,  not  having 
thereon  a  plate  or  plates  as  directed  by  7  Geo.  IV.  c.  38,  contrary 
to  the  statute  in  that  case  made  and  provided,  which  imposed  a 
penalty  of  20Z.  for  the  said  offence  ;  and  that  the  said  J.  C.  duly 
issued  his  summons  for  the  appearance  of  the  said  J.  Bichings, 
on  Tuesday  the  8th  of  December  then  instant,  to  answer  the  said 
complaint  and  information ;  that  the  summons  was  served  upon 
the  said  J.  Eichings,  and  that  the  defendants  Sir  W.  Hicks,  Bart, 
and  B.  Capper,  Esq.,  two  of  the  justices  assigned  to  keep  the  peace 
for  the  said  county  of  Gloucester,  at  the  said  time  when,  &c.,  to 
wit,  on  the  said  8th  of  December,  were  duly  assembled  in  the  said 
police-ofiBce  in  the  declaration  mentioned,  together  with  certain 
other  justices,  to  hear  and  adjudicate  upon  the  said  information 
and  complaint;  that  the  said  J.  Bichings  on  that  occasion 
appeared  before  the  defendants  Hicks  and  Capper,  and  the  other 
justices ;  and  the  defendants  Hicks  and  Capper,  and  the  other 
justices,  as   such  justices,  &c.,  were  proceeding  to  hear  and 
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determine  the  said  information  and  complaint,  and  to  examine  Collier 
witnesses  touching  the  premises,  &c. ;  and  that  the  plaintiff,  higks. 
being  an  attorney,  entered  the  police-office  with  W.  Latham  the 
informer,  not  as  a  spectator  or  as  the  friend  of  Latham,  but  for 
the  express  and  avowed  purpose  of  acting  as  the  attorney  and 
advocate  of  Latham  touching  the  said  information  and  com- 
plaint, for  fees  or  reward  to  him  the  plaintiff  in  that  behalf; 
and  the  plaintiff,  as  such  attorney  and  advocate,  without  the 
leave  or  licence,  and  against  the  will  of  the  defendants  Hicks 
and  Capper,  and  the  other  justices,  was  taking  notes  of  the 
evidence  *of  one  W.  D.,  then  under  examination  before  them,  [  *665  ] 
touching  the  matter  of  the  said  information  and  complaint,  and 
was  acting  and  taking  part  in  the  proceedings  in  the  said  police- 
office  touching  the  said  information  and  complaint,  and  in  the 
said  examination,  as  attorney  or  advocate  for  the  informer ;  that 
the  defendants  Hicks  and  Capper  stated  to  the  plaintiff,  that  it 
was  not  their  practice  to  suffer  any  person  to  appear  and  take 
part  in  any  proceedings  before  them,  as  such  justices  as  afore- 
said, in  the  character  of  an  attorney  and  advocate,  and  requested 
and  ordered  the  plaintiff  to  desist  from  acting  and  taking  a  part 
in  the  said  proceedings  as  such  attorney  or  advocate  for  Latham ; 
and  that  although  they,  the  defendants.  Hicks  and  Capper,  and 
the  other  justices,  were  willing  to  permit  the  plaintiff  to  remain 
and  be  present  in  the  police-office  as  one  of  the  public,  yet  the 
plaintiff  did  not,  nor  would,  on  being  so  requested,  desist  from 
acting'  and  taking  part  in  the  said  proceedings  as  such  attorney 
or  advocate,  but  absolutely  refused  so  to  do,  and  maintained  and 
asserted  his  right  to  be  present  in  the  police-office,  and  to  take 
a  part  in  the  said  proceedings,  and  to  act  as  such  attorney  and 
advocate  for  and  on  the  part  and  behalf  of  Latham  the  informer, 
and  unlawfully  and  against  the  will  of  the  defendants,  Hicks  and 
Capper,  and  the  other  justices,  continued  in  the  police-office 
acting  and  taking  part  in  the  said  proceedings,  as  such  attorney 
and  advocate  as  aforesaid,  in  contempt,  &c.  of  the  said  defen- 
dants and  of  the  other  last-mentioned  justices,  and  to  the  dis- 
turbance and  violation  of  due  order  and  decency  in  the  adminis- 
tration of  justice,  and  to  the  hindrance  thereof,  whereupon  the 
defendants.  Hicks  and  Capper,  ordered  the  other  defendants. 


704  1881.     K.  B.     2  B.  &  AD.  665—667.  [r.b. 

CoLLiKB  Eussell  and  Castle,  being  high  constables  of  *Cheltenham,  to 
Hicks.  turn  the  plaintiff  out  of  the  police-office,  and  they,  in  pursuance 
[  •666  ]       of  such  order,  did  expel  him  therefrom  into  the  public  street, 

as  they  lawfully  might.      To  this   plea  there  was  a  general 

demurrer  (i). 

Godson  in  support  of  the  demurrer : 

The  question  raised  in  this  case  is,  whether  justices  of  the 
peace,  sitting  in  a  judicial  capacity  to  determine  whether  an 
offence  has  been  committed  against  a  penal  statute  which 
authorises  them  to  summon  the  party  accused,  and  witnesses, 
and  to  examine  into  the  matter  of  fact,  and  to  give  judgment  or 
sentence  for  the  penalty,  subject  to  an  appeal  to  the  Quarter 
Sessions,  are  bovmd  by  law  to  permit  an  attorney  or  advocate 
to  be  present  to  assist  the  informer.  In  Rex  v.  Barron  (2)  it  was 
held,  that  an  attorney  has  no  right  to  comment  on  evidence,  or 
to  be  present,  during  the  investigation  of  a  charge  of  felony 
before  a  magistrate;  and  in  Cox  v.  Cokridge  {s)^  that  the 
prisoner  examined  before  magistrates  on  such  a  charge  is  not 
entitled,  as  of  right,  to  have  a  person  skilled  in  the  law  present 
as  an  advocate  in  his  behalf,  it  being  a  preliminary  investigation 
only,  and  not  conclusive.  Those  cases  do  not  apply  to  the 
present,  because  this  is  not  the  case  of  a  preliminary  inquiry, 
but  a  trial.  Daubney  v.  Cooper  (4)  shews  that  the  proceeding 
against  a  party  in  a  summary  manner  to  recover  a  penalty  given 
by  statute  is  of  a  judicial  nature,  and  that  the  justices  *  before 
whom  such  proceeding  takes  place  constitute  a  Court,  at  which 
all  persons  have  a  prima  facie  right  to  be  present. 

[  667  ]  (Lord  Tektebden,  Ch.  J. :  That  case  did  not  decide  that  the 

party  had  a  right  to  be  present  in  his  character  of  an  attorney, 
but  merely  as  one  of  the  public. 

Fakke,  J. :  In  the  present  case  the  party  himself  was  before 

the  justices ;  the  plaintiff  did  not  appear,  properly  speaking,  in 

the  character  of  an  attorney,  but  of  an  advocate.) 

(1)  There  was  another  plea,  stating  the  decision  turned, 
the  matter  of  justification  somewhat  (2)  22  R.  B.  447  (3  B.  &  Aid.  432). 

differently ;  but  the  plea  above  stated  (3)  25  R.  R.  298  (1  B.  &  C.  37). 

involves  all  the  points  upon  which         (4)  34  R.  R,  377  (10  B.  &  C.  237). 
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The  authorities  shew  that,  as  the  magistrates  were  exercising  a  Colueb 
judicial  authority,  and  determining  whether  an  offence  had  been  hiokb. 
committed  against  a  penal  statute,  they  constituted  an  open 
Court,  at  which  all  persons  had  a  right  to  be  present.  If  the 
plaintiff,  therefore,  had  a  right  to  be  present  as  one  of  the  public, 
he  surely  might  take  notes  of  the  proceedings  with  a  view  to  an 
appeal,  if  that  should  afterwards  become  necessary.  It  was 
observed  by  the  Lord  Chief  Justice  in  Cox  v.  Coleiidge  (i),  that 
if  the  accused  might  have  the  assistance  of  an  advocate,  the  same 
right  could  not  be  denied  to  the  accuser.  Now  there  is  certainly 
no  authority  to  shew  that  a  party  on  trial  for  an  offence  before 
justices  of  peace  is  entitled,  as  of  right,  to  have  the  assistance 
of  a  professional  man  to  act  as  an  advocate;  but  in  point  of 
practice,  it  is  generally  allowed  in  such  proceedings.  In  the 
superior  Courts,  where  Judges  of  great  legal  knowledge  preside, 
an  advocate  is  always  allowed  to  plead,  and  the  right  to  do  so» 
indeed,  can  hardly  be  disputed ;  and  if  so,  d  fortiori^  the  right 
must  equally  exist  in  proceedings  before  justices  of  the  peace,  who, 
from  their  want  of  professional  knowledge,  cannot  be  so  well  able 
to  form  a  correct  judgment  on  the  law  or  the  facts  of  the  cases 
brought  before  them.  If  the  *privilege  can  be  disputed  on  the  [  '668  ] 
hearing  of  an  information  before  justices,  when  they  constitute 
an  open  Court,  it  would  be  hard  to  say  how  far  the  right  might 
not  also  be  questioned  in  other  open  Courts,  even  the  superior 
ones. 

LoBD  Tbnterdbn,  Ch.  J. : 

The  question  raised  in  this  case  is  not  whether  any  person  has 
a  right  to  be  present  on  the  trial  of  an  information  before  a 
magistrate  as  long  as  he  conducts  himself  with  decency  and 
propriety,  nor  whether  any  one,  whether  attorney  or  counsel, 
or  of  any  other  description  of  persons,  mayor  may  not  be  present 
and  take  notes,  and  quietly  give  advice  to  either  party :  but  the 
question  is,  whether  any  one  is  entitled,  without  permission 
of  the  magistrates,  and  as  a  matter  of  right,  to  attend  and  take 
part  in  the  proceedings  as  an  advocate,  by  expoimding  the  law, 
and  examining  the  witnesses.  This  was  undoubtedly  an  open 
(1)  25  R.  E.  298  (1  B.  &  C.  37). 
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Collier  Coart,  and  the  public  had  a  right  to  be  present,  as  in  other 
Hicks.  Courts ;  but  whether  any  persons,  and  who  shall  be  allowed  to 
take  part  in  the  proceedings,  must  depend  on  the  discretion 
of  the  magistrates ;  who,  like  other  Judges,  must  have  the  power 
to  regulate  the  proceedings  of  their  own  Courts.  The  superior 
Courts  do  not  allow  everj^  person  to  interfere  in  their  proceedings 
as  an  advocate,  but  confine  that  privilege  to  gentlemen  admitted 
to  the  Bar  by  the  members  of  one  of  the  Inns  of  Court.  They 
do  not  allow  attorneys  to  act  as  advocates ;  and  in  one  of  them 
(the  Court  of  Common  Pleas),  even  all  gentlemen  of  the  Bar  are 
not  allowed  to  exercise  all  the  duties  of  advocates ;  but  the  full 
[  *669  ]  privilege  of  so  doing  is  confined  to  those  who  *are  of  the  degree 
of  the  coif.  So  doctors  of  the  civil  law  are  not  entitled  to  act  as 
advocates  in  the  Courts  at  Westminster,  although  they  may  do 
so  by  special  permission  of  those  Courts.  So  at  the  Quarter 
Sessions,  the  justices  usually  require  that  gentlemen  of  the  Bar 
only  should  appear  as  advocates ;  but,  in  remote  places,  where 
they  do  not  attend,  members  of  the  other  branch  of  the  profes- 
sion are  permitted  to  act  as  advocates.  Persons  not  in  the  legal 
profession  are  not  allowed  to  practise  as  advocates  in  any  of  these 
Courts.  On  the  hearing  of  an  information,  the  magistrates,  having 
the  discretionary  power  to  regulate  the  proceedings  of  their  own 
Courts,  may  decide  who  shall  appear  as  advocates,  and  whether, 
when  the  parties  are  before  them,  they  will  hear  any  one  but  them. 
It  may  be,  and  is,  in  some  cases,  very  convenient  that  magistrates 
should  hear  counsel  or  attorneys  as  advocates,  and  allow  them,  as 
they  frequently  do,  to  expound  the  law,  examine  witnesses,  and 
reason  on  the  facts  ;  but  it  has  never  been  decided  that  any  one 
can  claim,  as  a  right,  to  act  in  that  capacity,  without  the  consent, 
and  against  the  will  of  the  magistrates.  Any  person,  whether 
he  be  a  professional  man  or  not,  may  attend  as  a  friend  of  either 
party,  may  take  notes,  may  quietly  make  suggestions,  and  give 
advice ;  but  no  one  can  demand  to  take  part  in  the  proceedings 
as  an  advocate,  contrary  to  the  regulations  of  the  Court  as  settled 
by  the  discretion  of  the  justices.  It  may  be  said,  that  a  denial 
of  this  right  in  proceedings  before  magistrates,  will  be  a  hardship 
on  the  parties.  I  cannot  accede  to  that  opinion ;  on  the  contrary, 
I  think  it  may  be  for  the  benefit  of  the  parties  that  such  right 
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should  not  be  admitted.     If  the  informer  may,  as  a  matter  of      Collier 
right,  demand  that  a  professional  advocate  shall  be  heard  *for       hickb. 
him,  though  he  himself  be  present,  the  accused  must  have  the       [  '670  J 
same  right.     The  consequence  would  be,  that  the  parties  would 
in  most  cases  be  put  to  a  heavy  and  grievous  expense.     My  own 
opinion  is,  that,  in  general,  the  ends  of  justice  will  be  sufficiently 
well  attained  in  these  summary  proceedings  by  hearing  only  the 
parties  themselves  and  their  evidence,  without  that  nicety  of  dis- 
cussion, and  subtlety  of  argument,  which  are  likely  to  be  intro- 
duced by  persons  more  accustomed  to  legal  questions.    For  these 
reasons,  I  think  that  the  judgment  of  the  Court  must  be  for  the 
defendants. 

LiTTLBDALB,  J.  : 

I  am  of  the  same  opinion.  Every  court  of  justice  has  the 
power  of  regulating  its  own  proceedings.  In  the  superior  Courts 
in  Westminster  Hall,  when  barristers  attend,  they  only  are  per- 
mitted to  act  as  advocates.  Perhaps  if  they  did  not  attend, 
attorneys  might  be  heard  as  advocates.  There  is  a  difference 
even  in  the  superior  Courts  in  this  respect.  In  the  Common 
Pleas  barristers  only  of  a  certain  rank  and  degree  are  permitted 
to  plead.  Here  the  right  claimed  is  for  all  persons  to  attend  as 
advocates.  The  plaintiff,  indeed,  is  an  attorney  of  one  of  the 
superior  Courts,  but  he  can  derive  no  right  from  that  character 
to  act  as  an  advocate  in  a  proceeding  before  a  magistrate.  It 
seems  to  me,  as  magistrates  have  a  right  to  regulate  their  own 
proceedings,  they  must,  consequently,  have  authority  to  decide 
whether  advocates  shall  or  shall  not  be  permitted  to  plead  before 
them,  though  in  cases  of  difficulty  it  may  be  desirable  and  advisable 
that  the  Uberty  should  be  granted.  I  am  therefore  of  opinion,  as 
to  the  present  case,  that  the  plaintiff  had  no  right  to  take  part 
in  the  proceedings,  or  in  the  examination  of  the  witness,  as 
*an  advocate,  without  the  permission  of  the  magistrates,  and,  [  •67i  ] 
consequently,  that  the  alleged  trespass  is  well  justified. 

Parke,  J. : 

My  opinion  in  this  case  is  not  founded  in  any  degree  on  that 
part  of  the  plea  wherein  it  is  alleged  that  the  plaintiff  was  taking 

45—2 
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GoLLiEB  notes  of  the  evidence  of  a  witness  then  under  examination,  bnt 
Hicks.  on  the  other  part,  where  it  is  stated  that  he  was  acting  and  inter- 
fering in  the  proceedings  and  in  the  examination  as  an  attorney 
or  advocate  on  behalf  of  the  informer,  and  that  the  justices  told 
him  it  was  not  their  practice  to  suffer  any  person  so  to  do,  and 
requested  him  to  desist,  but  were  ready  to  permit  him  to  remain 
in  the  police-office  as  one  of  the  public ;  that  he  asserted  his  right 
to  be  present,  and  to  take  a  part  in  the  proceedings,  and  to  act 
as  such  attorney  or  advocate  on  behalf  of  the  informer,  and  that 
he  did,  against  the  will  of  the  justices,  continue  in  the  office  acting 
and  taking  a  part  in  the  proceedings,  as  such  attorney  or  advocate. 
I  am  of  opinion  that,  in  point  of  law,  this  plea  is  a  good  justifica- 
tion. It  is  undoubtedly  so,  unless  it  can  be  made  out  that  all 
the  King's  subjects  have  a  right  to  attend  a  Court  of  this  descrip- 
tion, not  merely  to  act  as  professional  advisers,  but  to  take  part 
in  the  proceedings  in  the  examination  of  witnesses,  and  to  act 
as  an  advocate  usually  does.  Now,  it  is  impossible  to  say  that 
all  the  King's  subjects  have  a  right  to  act  as  professional  assis- 
tants, in  the  way  in  which  this  plaintiff  has  claimed  to  do  it, 
either  to  the  party  accusing  or  accused.  All  may  be  present,  and 
either  of  the  parties  may  have  a  professional  assistant  to  confer 

t  •672  ]  and  consult  with,  but  not  to  interfere  in  the  course  of  the  •pro- 
ceedings. No  person  has  a  right  to  act  as  an  advocate  without 
the  leave  of  the  Court,  which  must  of  necessity  have  the  power 
of  regulating  its  own  proceedings  in  all  cases  where  they  are  not 
already  regulated  by  ancient  usage.  In  the  superior  Courts,  by 
ancient  usage,  persons  of  a  particular  class  are  allowed  to  practise 
as  advocates,  and  they  could  not  lawfully  be  prevented ;  but 
justices  of  the  peace,  who  are  not  bound  by  such  usage,  may 
exercise  their  discretion  whether  they  will  allow  any,  and  what 
persons,  to  act  as  advocates  before  them.  Here,  the  plaintiff 
having  insisted  upon  the  right  to  act  as  advocate,  the  defendants 
were  justified  in  committing  the  alleged  trespass. 

Taunton,  J. : 

I  am  of  the  same  opinion.  The  decision  in  this  case  will  not 
be  an  authority  for  saying  that  a  person  in  a  police-office  has  no 
right  to  take  notes,  but  that  he  has  no  right  to  act  as  an  advocate 
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for  an  informer  in  a  proceeding  on  a  penal  statute,  without  leave      Gollibb 
of  the  justices.    On  such  occasions,  they  have  the  same  discretion       hicks. 
which  every  other  Court  has,  to  regulate  their  own  proceedings. 
The  judgment  of  the  Court  must  be  for  the  defendants. 

Judgment  for  the  defendants. 
Justice  was  to  have  argued  for  the  defendants. 


MOUNTNEY   v.    WATTON(l). 

(2  Bam.  &  Adol.  673—679;  S.  C.  9  L.  J.  K.  B.  298.) 

Declaration  stated  that  the  defendant  intending  to  cause  it  to  be  believed 
that  the  plaintiff  was  guilty  of  feloniously  stealing  a  horse,  published  a 
libel  concerning  him.  The  libel,  as  set  out,  was  headed  *  *  Horse-stealer," 
and  then  alleged  that  the  plaintiff  was  taken  up  on  suspicion  of  having 
stolen  a  horse,  by  a  constable  who  was  informed  that  **  such  a  character  " 
was  at  a  certain  public-house ;  it  then  went  on  to  state  circumstances 
of  suspicion  against  the  plaintiff,  and  ultimately  that,  having  obtained 
permission  to  go  out  of  the  constable's  sight,  he  made  his  escape,  but 
was  retaken  and  confined  in  gaol  for  examination.  Innuendo,  that  the 
plaintiff  was  guilty  of  feloniously  stealing  a  horse. 

The  defendant  pleaded  the  general  issue,  and  then  a  justification  as  to 
all  parts  of  the  libel  except  the  word  '*  horse-stealer,'*  setting  out  in  this 
latter  plea  the  several  circumstances  related  in  the  libel : 

Held,  that  as  the  declaration  alleged  that  the  libel  was  intended  ^to 
convey  a  charge  of  felony,  and  this  intent  was  not  denied  by  the  plea, 
the  statement  of  circumstances  of  suspicion  to  excuse  part  of  the  libel, 
was  no  sufficient  justification :  although  srmhle,  that  where  a  libel  con- 
tains propositions  that  may  be  separated  from  each  other,  one  may  be 
justified  apart  from  the  rest. 

Gasb  for  libel.  The  declaration  stated  that  the  defendant, 
contriving  to  injure  the  plaintiff,  and  to  cause  it  to  be  believed 
that  he  had  been  and  was  guilty  of  feloniously  stealing  a  horse, 
composed  and  published  in  a  newspaper  a  libel  of  and  concerning 
the  plaintiff,  containing  the  matter  following  of  and  concerning 
him,  viz. :  "  Horse-stealer.  Charles  Mountney,  a  native  of  Derby, 
was  taken  into  custody  in  this  town  on  Saturday  night  on  sus- 
picion of  having  stolen  a  grey  horse,  the  property  of  Mr.  Thomas 
Adderley  of  Stone,  Shropshire.  Information  was  given  to 
Mr.  Bowdler,  solicitor,  who  happened  to  be  constable  for  the 

(1)  See  a  somewhat  similar  case  in  (1889)  23  Q.  B.  D.  388,  58  L.  J.  Q.  B. 
modem  practice:  Fleming  v.  Dollar      548. — B.  C. 


1831. 
Jvne  7. 

[673] 
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MouNTNET    night,  that  such  a  character  was  at  the  *  White  Horse,'  Frankwell. 

Watton.  ^^-  ^M  with  Hey  ward  the  police  officer,  went  in  search  of  him, 
and  found  him  asleep  in  bed.  Heyward  awoke  him,  and  asked 
where  he  left  the  grey  horse?  He  immediately  answered 
'Chester;'  but  on  looking  round,  and  observing  who  put  the 
question,  he  denied  all  knowledge  of  the  horse."  The  libel,  as 
set  out  in  the  declaration,  went  on  to  state  that  the  plaintiff  was 
afterwards  conveyed  in  custody  to  a  house  where  he  had  requested 

[  '674  ]  to  be  lodged  ;  that  while  there,  he  was  permitted  *by  the  person 
in  whose  charge  he  was  to  go  into  a  separate  room,  for  the  pur- 
pose, as  he  said,  of  speaking  with  one  of  the  family;  that  he 
escaped,  as  was  supposed,  through  the  window  of  that  room,  and 
that  he  was  afterwards  retaken,  and  confined  in  gaol  for  further 
examination.  To  this  recital  of  the  libel  was  added  the  following 
innuendo :  **  Then  and  there  by  the  said  libellous  matter  intending 
and  meaning  that  he  the  said  plaintiff  had  been  and  was  guilty 
of  feloniously  stealing  a  horse." 

The  defendant  pleaded,  first,  the  general  issue ;  and,  secondly, 
as  to  composing  and  publishing  the  supposed  libel,  *'  save  and 
except  as  to  the  words  '  horse-stealer,'  part  of  the  said  supposed 
libel,"  that  the  grey  horse,  the  property  of  the  said  T.  A.  in  the 
libel  named  (he  the  said  T.  A.,  then  living  at  S.  in  Staffordshire), 
had  been  supposed  to  have  been  feloniously  stolen^  and  thai 
information  having  been  thereupon  given  to  the  said  W.  Bowdler 
in  the  supposed  libel  named,  he  being  a  night-constable,  &c., 
that  the  plaintiff  was  suspected  of  having  stolen  the  said  horse, 
and  was  at  a  house  called  the  ''White  Horse,"  situate  in  a  suburb 
of  the  said  town,  to  wit,  Frankwell,  in  the  libel  mentioned ;  he 
B.  being  such  constable,  and  having  reasonable  cause  to  suspect 
that  the  said  horse  had  been  feloniously  stolen,  and  suspecting 
the  plaintiff  to  have  stolen  the  same,  and  one  J.  Heyward  in  the 
supposed  libel  named,  being  a  police  officer  for  the  town  and  liber- 
ties of  Shrewsbury,  including  Frankwell,  and  also  suspecting  as 
aforesaid,  went  in  search  of  the  plaintiff  at  the  said ''  White  Horse," 
Frankwell,  and  there  found  him  asleep  in  bed.  The  plea  went  in 
the  same  manner  through  the  whole  narrative  of  the  libel,  as 

t  *676  ]  stated  in  the  declaration,  and  concluded  by  *justifying  in  the  usual 
form,  except  as  in  the  introductory  part  of  the  plea  was  excepted. 
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The  plaintiff  demurred  to  this  last  plea,  assigning  for  causes,  Mountkey 
that  it  was  pleaded  to  part  only  of  the  libel  in  the  declaration  watton. 
mentioned,  whereas  the  libel  was  one  and  not  divisible ;  and 
also  that  the  plea  did  not  allege  any  facts  which  justified  the  libel 
as  explained  by  the  innuendo  in  the  declaration ;  and,  further, 
that  it  contained  no  answer  in  fact  to  the  declaration,  and  that 
it  amounted  only  to  the  general  issue,  &c.    Joinder  in  demurrer. 

R,  V.  Richards  in  support  of  the  demurrer : 

There  are  two  questions  in  this  case :  First,  whether,  to  a 
declaration  for  libel,  a  justification  of  part  may  be  pleaded. 
Secondly,  whether,  omitting  the  word  **  horse-stealer,''  the 
declaration  in  this  case,  which  charges,  by  innuendo,  that  the 
libel  conveyed  an  imputation  of  felony,  be  suflSciently  answered 
by  a  plea  setting  out  mere  circumstances  of  suspicion.  As  to  the 
first  point,  Clarkson  v.  Lawson  (i)  will  be  referred  to  on  the  other 
side ;  but  it  might  (if  necessary)  be  questioned,  whether  the  judg- 
ment in  that  case  was  well  founded.  The  matter  justified  there 
was  not  the  libel  complained  of.  If  the  plaintiff  had  proved  no 
more  than  the  words  which  the  plea  professed  to  answer,  he 
would  have  been  nonsuited  ;  and  the  argument  used  by  three  of 
the  Judges,  that  the  defendant  ought  to  be  allowed  to  shew  by 
his  plea  what  would  exempt  him  from  part  of  the  damages 
claimed,  appears  inconsistent  with  general  rules ;  the  true  test 
of  a  plea  being,  not  whether  it  goes  to  mitigate  the  damages,  but 
whether  it  denies,  or  confesses  and  avoids,  ^the  matter  charged  [  *676  ] 
in  the  declaration.  But  at  all  events  that  case  is  distinguishable 
from  the  present,  for  the  word  "  horse-stealer  "  here  is  essentially 
connected  with  the  remaining  part  of  the  libel,  and  gives  the 
sting  to  the  whole.  The  narrative  of  the  libel,  if  understood 
(according  to  the  principle  laid  down  in  Woolnoth  v.  Meadotvs  (2) ) 
in  the  sense  which  ordinary  persons  would  give  it,  clearly  carries 
on  the  imputation  conveyed  in  the  introductory  word.  The  case 
is  like  that  of  Lewu  v.  Clevient{s)y  where  a  narrative  of  pro- 
ceedings in  the  Insolvent  Debtors'  Court  was  headed  **  Shameful 
conduct  of  an  attorney."     No  attempt  was  made  in  that  case  to 

(1)  31  R.  R.  418  (6  Bing.  266,  587).    (3)  22  E.  R.  530  (3  B.  &  Aid.  702). 

(2)  7  R.  R.  742  (5  East,  463). 
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MooKTNBT  give  a  separate  justification  of  the  prefatory  words,  although  that 
Wattok.  course  might  as  well  have  been  taken  there  as  in  this  ease. 
Secondly,  the  words  in  the  body  of  the  libel,  taken  in  their 
ordinary  sense,  do  import  that  the  plaintiff  had  been  guilty  of 
horse  stealing ;  and  the  innuendo  fixes  that  meaning  upon  them. 
The  plea,  then,  as  to  this,  does  not  properly  confess  and  avoid. 
It  confesses  publication,  but  does  not  avoid  by  justifying  to  the 
full  extent  of  the  libel ;  f6r  it  only  states  grounds  of  suspicion. 

Wltateley,  contra  : 

Clarkson  v.  Law8on{i)  is  in  point,  and  there  is  no  authority 
for  saying  that  where  an  alleged  libel  is  in  its  nature  divisible, 
one  part  may  not  be  separately  justified.  In  Stiles  v.  Nokes  (2), 
referred  to  by  Tindal,  Ch.  J.  in  Clarkson  v.  Lawson,  it  seems  to 
have  been  the  opinion  of  all  the  Court,  that  particular  parts  of 
the  libel  might  have  been  justified,  if  the  parts  which  the  justifi- 
[  '677  ]  cation  was  meant  to  cover  had  been  suflSciently  ^distinguished. 
Where,  indeed,  the  plea  professes  to  answer  the  declaration  as  to 
every  part  of  the  libel  set  out,  it  may  be  considered  defective  if 
it  fail  in  justifying  any  matter  in  which  an  imputation  is  con- 
veyed; as  in  Johns  v.  Gittings{2)^  where  the  libel  charged  the 
plaintiff  with  stealing  cloth  and  velvet,  and  the  plea,  purporting 
to  be  a  general  answer,  justified  only  as  to  the  stealing  of  velvet. 
Leivis  V.  Clement  {^),  referred  to  on  the  other  side,  is  also  an 
instance  of  this  kind.  But  it  is  otherwise  where  the  plea  only 
professes  to  excuse  one  part  of  the  libel ;  and  although  such  part 
may  be  set  out  in  the  declaration  as  connected  with  other  matter, 
yet,  if  it  be  in  its  nature  separable,  it  may  be  treated  as  forming 
an  independent  proposition.  Thus,  in  Lord  C.  Churchill  v. 
Hunt  (6),  the  declaration  stated  that  an  accident  had  happened 
by  the  collision  of  two  carriages,  which  took  place  without  any 
fault  in  the  plaintiff,  but  that  the  defendant  published  a  libel  of 
and  concerning  such  accident,  imputing  it  to  misconduct  in  him. 
The  plea  in  justification  stated  that  the  accident  mentioned  in  the 
supposed  libel,  was  the  same  with  that  referred  to  in  the  intro- 

(1)  31  E.  E.  418  (6  Bing.  266,  587).  (4)  22  E.  R  530  (3  B.  &  Aid.  702). 

(2)  7  East,  493.  (5)  22  E.  B,  807  (1  Ohittj-,  4S0; 

(3)  Cro.  Eliz.  239.  2  B.  &  Aid.  685). 
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ductory  part  of  the  declaration ;  and  it  then  stated  that  the  said  MomrrKST 
accident  happened  by  two  carriages  coming  together,  and  by  the  wattok. 
plaintiff's  misconduct.  The  jury,  having  found  for  the  defendant 
on  the  justification,  but  for  the  plaintiff  as  to  a  part  of  the  libel 
not  justified  (relating  to  a  circumstance  connected  with  the 
accident),  it  was  contended  that  the  verdict  upon  the  justification 
was  in  effect  a  finding  that  the  defendant  had  not  published  a 
libel  concerning  the  accident  mentioned  in  the  declaration,  and 
*that  such  accident  as  there  mentioned  had  not,  in  fact,  occurred,  [  *678  ] 
it  being  described  in  the  pleadings  as  an  accident  resulting  from 
a  collision  of  carriages  without  default  in  the  plaintiff.  This 
Court,  however,  held  that  the  collision,  and  the  absence  of  fault 
in  the  plaintiff,  might  be  considered  as  two  independent  pro- 
positions, and  that  the  jury,  by  finding  in  favour  of  the  justifica- 
tion, had  negatived  the  last  and  not  the  first.  In  the  present 
declaration,  the  part  which  complains  of  a  libel  imputing  felony 
may  be  separated  from  that  which  merely  sets  out  a  narrative 
alleging  circumstances  of  suspicion ;  and  the  latter  may  be 
answered  by  a  distinct  justification.  The  body  of  the  paragraph 
stated  in  the  declaration  charges  nothing  more  than  that  the 
plaintiff  was  arrested  for  horse-stealing,  and  that  certain  grounds 
appeared  for  suspecting  him  of  that  offence.  1?he  innuendo  goes 
farther ;  but  if  that  be  too  extensive,  the  defendant  ought  not  to 
be  prejudiced.    It  is,  in  fact,  too  large. 

(Lord  Tbntebdem,  Gh.  J. :  That  would  be  a  question  for  the 
jury  on  a  trial.  The  words  "  such  a  character  "  must  surely  refer 
to  the  term  "  horse-stealer.") 

Lord  Tentebdbn,  Ch.  J. : 

I  am  of  opinion  that  this  plea  is  not  sufficient.  The  declaration 
states  that  the  defendant  published  a  libel  with  intent  to  cause  it 
to  be  believed  that  the  plaintiff  had  been  guilty  of  feloniously 
stealing  a  horse.  If  the  words  of  the  alleged  libel  did  not  amount 
to  a  charge  of  felony,  the  defendant,  on  a  trial,  would  have  suc- 
ceeded upon  the  general  issue,  and  without  any  justification. 
But  if  the  words  declared  upon  do  impute  an  actual  felony,  as  the 
declaration  charges,  then  a  justification  merely  setting  out  that 
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MouNTNBY    the  *plaintiflf  was,   on  certain  grounds,  suspected  of  stealing, 

Watton.      cannot  be  any  answer.     I  do  not,  however,  mean  to  lay  it  down 

[  *679  ]       that  where  an   alleged  libel  is  divisible,  one  part  may  not  be 

justified  separately  from  the  rest,  if   a  proper  justification  can 

be  made  out. 

LiTTLEDALB,  J.  : 

The  gist  of  the  whole  matter  imputed  by  this  libel  is  contained 
in  the  word  ''  horse-stealer."  The  rest  is  a  statement  of  facts, 
from  which  the  imputation  contained  in  that  word  is  deduced. 
And  the  declaration  avers,  in  the  beginning,  and  in  conclusion 
by  way  of  innuendo,  that  the  intention  was  to  impute  felony. 
The  justification  only  states  circumstances  which  induce  suspicion, 
and  is,  therefore,  no  sufficient  answer.  And  these  circumstances 
all  tend  to  the  one  conclusion,  which  is  contained  in  the  word 
'*  horse-stealer."  In  such  a  case,  I  think  a  defendant  cannot 
excuse  parts  of  a  libel  as  groimded  on  matter  of  suspicion,  unless 
he  can  justify  that  which  is  the  result  of  the  whole. 

Parke,  J. : 

It  is  unnecessary  in  this  case  to  give  an  opinion  whether  or 
not  a  defendant  may  justify  any  distinct  part  of  a  libel,  though  I 
am  rather  of  opinion  that  he  may.  But  here  it  is  charged  in  the 
declaration  that  the  libel  imputed  felony  to  the  plaintiff;  the 
defendant  confesses  that  by  his  plea,  and  only  justifies  by  alleging 
circumstances  of  suspicion.     Such  a  plea  is  no  answer. 

Taunton,  J.  concurred. 

Judgment  for  the  plaintiff. 
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WHITWOETH  V.  HALL  (1). 

(2  Barn.  &  Adol.  695—698;  S.  C.  9  L.  J.  K.  B.  297.) 

In  an  action  for  maliciously  suing  out  a  commission  of  bankrupt,  it 
must  be  averred  and  proved  that  the  commission  was  sujierseded  before 
the  commencement  of  the  action:  and  if  this  fact  be  not  proved,  the 
plaintiff  ought  to  be  nonsuited,  though  it  was  not  averred  in  the 
declaration,  and  though  the  defendant,  who  might  have  demurred  for 
the  omission,  has  not  done  so. 

Case  for  maliciously,  and  without  probable  cause,  suing  out  a 
commission  of  bankruptcy  against  the  plaintiff.  Flea,  not  guilty. 
At  the  trial  before  Alexander,  C.  B.,  at  the  Summer  Assizes  for 
the  covmty  of  Derby,  1830,  the  plaintiff's  counsel  having  stated 
his  *case,  Goidburn,  Serjt.  objected  that  the  action  was  not 
maintainable,  because  it  was  not  averred  in  the  declaration, 
nor  could  it  be  proved,  that  the  commission  had  been  super- 
seded; and  he  cited  Matthews  v.  Dickinson  {2),  which  was  a 
similar  action,  and  in  which  Gibbs,  Ch.  J.  said,  ''vmless  the 
commission  was  superseded,  the  action  could  not  be  supported." 
The  learned  Judge  thought  the  objection  fatal,  but  refused  to 
nonsuit  the  plaintiff,  on  the  ground  that  the  defendant  ought  to 
have  demurred  to  the  declaration;  and  he  made  the  cause  a 
remanet,  to  give  the  bankrupt  an  opportunity  of  obtaining  a 
supersedeas  before  the  next  Assizes. 

G(yulburn,  in  the  following  Term,  obtained  a  rule  nisi  for 
entering  a  nonsuit. 

The  Attorney-General  and  Fynes  Clinton  now  shewed  cause: 

The  want  of  an  averment,  that  the  commission  was  superseded, 
was  a  good  ground  of  demurrer,  and  the  defendant  not  having 
demurred,  the  learned  Judge  was  right  in  refusing  to  nonsuit, 
and  in  allowing  the  bankrupt  an  opportunity  to  get  the  com- 
mission superseded. 

(Parke,  J. :    If  the  objection  was   fatal,  the  learned  Judge 

ought  to  have  nonsuited  the  plaintiff;  for  if  the  case  were  to 

(1)  Cited  by  Cleasby,  B.  in  John-  v.  Poolty  (H.  L.  1884)  10  App.  Cas. 

son  V.  EmtTson  (1871)  L.  R.  6  Ex.  210;  54  L.  J.  Q.  B.  449.— R.  C. 
329,  344;  40  L.  J.  Ex.  201,  209;  (2)  7  Taunt.  399. 

and  followed  in   Metropolitan  Bank 
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Whitwobth  go  down  again  to  trial,  proof  that  the  commission  had  been 
Hall.        superseded  since  the  cause  last  came  on  would  be  no  answer 
to  the  action.) 

It  must  be  conceded  that,  in  general,  an  action  for  the  malicious 
and  unreasonable  prosecution  of  an  action  by  bailable  process,  or 
of  an  indictment,  cannot  be  maintained  until  the  action  or  indict- 
[  •697  ]  ment  so  vexatiously  *instituted  has  been  determined  in  due 
course  of  law  in  favour  of  the  party  sued  or  prosecuted,  and 
that  the  omission  to  shew  such  termination  of  the  former  pro- 
ceeding renders  the  declaration  defective  if  demurred  to,  but  a 
distinction  may  be  drawn  in  the  case  of  maliciously  suing  out 
a  commission.  There  it  is  in  the  discretion  of  the  Lord 
Chancellor  to  determine  the  proceeding  by  supersedeas,  or  not, 
at  his  pleasure.  The  validity  of  a  commission  may  as  well  be 
tried  in  an  action  of  this  kind  as  in  one  of  trespass  or  trover. 
At  all  events,  after  verdict,  it  would  be  presumed  to  have  been 
proved  at  the  trial  that  the  former  prosecution  was  ended :  1  Wms. 
Saunders,  228,  n.  1.  In  Matthews  v.  Dickinson  (i),  a  supersedeas 
was  averred  in  the  declaration,  and  the  question  was,  whether, 
being  averred,  it  was  duly  proved.  The  dictum  of  Gibbs,  Ch.  J. 
in  that  case  is  the  only  authority  against  the  plaintiff. 

(Lord  Tentbrdbn,  Ch.  J. :  That  was  the  opinion  of  one  of  the 
most  learned  and  acute  Judges  that  ever  sat  in  Westminster 
Hall.  An  action  cannot  be  supported  for  maliciously  holding 
to  bail  without  shewing  that  the  proceedings  were  at  an  end ; 
and  yet  the  discharge  from  arrest  is  in  the  discretion  of  the 
Court.  Such  a  case,  therefore,  is  not  distinguishable  from  the 
present. 

Taunton,  J. :  In  Matthews  v.  Dickinson  (i),  the  variance  would 
have  been  wholly  immaterial,  if  it  had  not  been  necessary  to 
shew  that  the  commission  had  been  superseded.) 

Lord  Tbntbrdbn,  Ch.  J. : 

If  a  commission  of  bankrupt  be  sued  out  without  any  reasonable 
(1)  7  Taunt.  399. 
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or  probable  *cause,  we  must  assume  that  the  Lord  Chancellor   vvhitwobth 
would  supersede  it.     There  is  no  sound  distinction  as  to  the        hall. 
point  raised  in  this  case,  between  a  malicious  prosecution  by       [  *698  ] 
indictment,  or  a  malicious  arrest,  and  a  malicious  suing  out  of 
a  commission  of  bankrupt.     Then,  as  to  the  want  of  the  aver- 
ment in  question  being  cured  after  verdict ;  in  this  case  there 
was  no  verdict,  and  the  objection  was  not  merely,  that  the 
declaration  did  not  contain  such  an  averment,  but  that  if  it  had 
been  there,  it  was  not  capable  of  proof. 

LiTTLEDALE,  J.  : 

There  is  no  distinction  between  an  action  for  a  malicious 
prosecution  by  indictment,  or  for  a  malicious  arrest,  and  one  for 
maliciously  suing  out  a  commission  of  bankrupt.  In  all  of 
them,  it  is  necessary  to  shew  that  the  original  proceeding  which 
formed  the  alleged  ground  of  the  action  is  at  an  end. 

Parke,  J. : 

It  seems  to  be  involved  in  the  proposition,  that  the  commission 
was  sued  out  without  reasonable  and  probable  cause,  that  such 
commission  must  be  superseded  before  the  action  be  commenced, 
for  the  very  existence  of  the  commission  would  be  some  evidence 
of  probable  cause.  The  rule  for  entering  a  nonsuit  must  be 
made  absolute. 


Taunton,  J.  concurred. 


Rule  absolute. 


EEX  t\  BUMSTEAD.  i83i. 

June  7. 
(2  Bam.  &  Adol.  699—706 ;  S.  C.  nom.  Bex  v.  Bernateady  9  L.  J.  K.  B.  321.)  

By  charter,  the  Company  of  Patten  Makers  were  made  a  corporation,         '-        ^ 
having  a  master,  two  wardens,  and  twelve  assistants,  and  the  Company 
were  to  elect  yearly  one  of  the  two  wardens  to  be  master. 

By  a  bye-law  afterwards  made  and  agreed  to  by  the  whole  Company, 
the  master  was  from  thenceforth  to  be  elected  by  the  master,  wardens, 
and  assistants  for  the  time  being,  in  a  particular  mode  (not  prescribed 
by  the  charter)  out  of  two  or  three  meet  and  sufficient  persons,  being  of 
the  number  of  the  master,  wardens,  and  assistants,  and  selected  by  the 
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Bex  master  and  wardens.    In  case  of  an  equality  of  voices  the  master  was  to 

V.  have  a  double  vote  : 

BuiCBTEAD.  Held,  that  the  bye-law  was  bad,  because  it  extended  the  number  of 

persons  eligible  by  the  charter  to  the  office  of  master :  and  (per  Parks,  J.) 

semhif  that  it  was  also  bad  because  the  election  was  required  to  be  in  a 

particular  mode  not  prescribed  or  sanctioned  by  the  charter. 

A  RULE  had  been  obtained  calling  upon  the  defendant  to  shew 
cause  why  an  information  in  the  nature  of  a  quo  warranto  should 
not  be  exhibited  against  him  to  shew  by  what  authority  he 
claimed  to  be  master  of  the  fellowship  of  the  Patten  Makers' 
Company  of  the  city  of  London,  on  the  ground  that  he  was  not 
elected  to  that  office  by  the  Company  at  large  as  directed  by 
their  charter,  but  by  the  master,  wardens,  and  assistants  only. 

By  charter  of  the  2nd  of  August,  1670,  the  patten-makers  within 
the  cities  of  London  and  Westminster,  and  ten  miles  thereof, 
were  constituted  a  body  corporate,  by  the  name  of  "  The  Master, 
Wardens,  Assistants,  and  Fellowship  of  the  Company  of  Patten 
Makers  of  the  City  of  London,"  and  there  were  to  be  one  master, 
two  wardens,  and  twelve  assistants  of  the  Company,  to  be  con- 
tinued as  thereinafter  mentioned.     One  Granger  was  named  the 
first  master  of  the  Company,  to  continue  from  the  date  of  the 
charter  until  the  25th  of  March,  1671 ;   and  on  the  Thursday 
next  before  that  day,  the  master,  wardens,  and  assistants  of  the 
Company  were  to  elect  one  of  the  wardens  of  the  Company  there- 
after named  to  the  office  of  master,  to  continue  in  that  office 
from  the  said  25th  of  March,  1671,  until  the  25th  of  March, 
[  '700  ]      1672.     J.  T.  and  J.  B.  were  then  named  to  be  the  first  *two 
wardens  of  the  Company  from  the  date  of  the  charter  until  the 
25th  of  March,  1671 ;  and  on  Thursday  next  before  that  day,  the 
master,  wardens,  and  assistants  of  the  Company  were  to  meet 
and  elect  some  other  fit  person,  *being  one  of  the  assistants  of 
the  Company,  to  be  warden  of  the  Company  for  the  year  next 
ensuing,  in  the  place  of  him  who  should  be  chosen  master.     The 
charter  then  ordained,  that  it  should  be  lawful  for  the  Company 
of  Patten  Makers  and  their  successors,  for  that  purpose  assembled, 
yearly  on  every  Thursday  next  before  the  25th  day  of  March  for 
ever  thereafter,  to  elect  and  choose  one  of  the  wardens  of  the 
Company  to  be  master  for  the  year  then  next  ensuing,  and  also 
at  the  same  time  to  choose  one  of  the  assistants  to  be  warden  for 
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the  then  next  year ;  and  every  master  and  warden  bo  from  time  Bex 
to  time  leaving  his  and  their  places  of  master  and  wardens  bumstead. 
respectively  at  the  end  of  their  year,  should  then  instantly 
become  assistant  and  assistants  in  the  room  of  him  or  them 
that  should  be  so  chosen  out  of  the  assistants  to  be  master  and 
warden ;  and  that  when  the  master  and  wardens,  or  any  of  them, 
at  any  time  within  one  year  after  they  were  chosen  into  their 
oflBce  should  die,  or  be  removed  from  their  office  (which  they 
might  be,  for  just  and  reasonable  cause,)  by  the  master,  wardens, 
and  assistants,  it  should  then  be  lawful  for  such  and  so  many  of 
the  said  master,  wardens,  and  assistants  who  should  be  then 
living,  or  the  greater  part  of  them,  at  their  will  and  pleasure,  to 
elect  one  or  more  of  the  said  wardens  or  assistants  to  be  master, 
warden,  or  wardens  of  the  Company,  according  to  the  provisions 
in  the  charter  before  expressed,  to  exercise  such  office  until  the 
25th  of  March  next  ensuing  such  their  election.  *It  then  named  [  *70i  ] 
twelve  persons  to  be  assistants  for  life,  if  not  removed  for  just 
cause,  and,  described  their  duty ;  and  upon  the  death  or  removal 
of  any  assistants,  the  master,  wardens,  and  remaining  assistants 
were  authorized  to  elect  as  such  so  many  other  persons  out  of 
the  Company  as  the  case  should  require,  to  make  up  the  number 
of  assistants.  And  it  empowered  the  master,  wardens,  and  assis- 
tants to  make  bye-laws  for  the  government  of  the  Company,  and 
of  persons  exercising  the  trade,  both  in  matters  concerning  the 
trade,  and  in  their  offices,  functions,  &c.  concerning  the  Company. 
By  a  bye-law  made  by  the  master,  wardens,  assistants,  and 
fellowship  of  the  Company  on  the  27th  of  October,  1673,  it  was, 
amongst  other  things,  ordained,  that  from  thenceforth  yearly  for 
ever,  the  master,  wardens,  and  assistants  of  the  Company  should 
assemble  in  the  forenoon  of  Thursday  before  the  25th  of  March, 
and  should  proceed  to  the  election  of  one  master  and  two  wardens 
for  the  next  ensuing  year,  in  manner  following:  First,  the  master 
and  wardens  for  the  time  being  should  agree  and  present  to  the 
assistants  there  assembled  the  names  in  writing  of  two  or  three 
meet  or  sufficient  persons,  being  of  the  number  of  the  then 
present  master,  wardens,  and  assistants,  which  two  or  three 
persons  should  immediately  withdraw  themselves ;  after  which 
the  said  master,  wardens,  and  assistants  who  remained  should. 
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Bex  by  majority  of  voices,  upon  the  qaestion  put  by  the  present 
BUM8TKAD.  master,  or  one  of  the  wardens,  or  by  their  ink  with  a  pen 
marked  upon  paper  where  their  names  were,  elect  and  make 
choice  of  one  of  those  two  or  three  persons  so  presented  in 
writing,  to  be  master  of  the  Company  for  one  year  thence  next 
following,  until  another  should  be  elected,  chosen,  and  sworn ; 
[  *702  ]  and  for  *more  orderly  proceeding,  the  youngest  assistant  then 
present  was  to  give  the  first  voice,  or  first  ink  or  score  with  a 
pen,  &c.  and  so  ascending  orderly  to  every  other  assistant, 
warden,  and  master,  until  every  one  had  given  his  voice  or  ink ; 
and  in  case  the  voices,  &c.  should  be  even  in  number,  then  the 
present  master  should  have  a  double  voice  or  mark  for  the  final 
determination  of  the  new  master,  which  person  so  elected  should, 
upon  the  25th  of  March  then  next  following,  take  the  oath  of 
master,  &c. 

Since  the  year  1679  the  election  of  the  master  had  been 
uniformly  made  by  the  master,  wardens,  and  assistants  of  the 
Company,  in  the  manner  pointed  out  by  the  bye-law ;  and  on 
Thursday,  the  24th  of  March,  1881,  the  then  master  and  the 
then  wardens  of  the  Company  presented  to  the  assistants  the 
names  in  writing  of  the  defendant  and  A.  Bidpath,  as  two  meet 
and  sufficient  persons,  (being  of  the  number  of  the  then  present 
master,  wardens,  and  assistants  of  the  Company,  and  the  latter 
being  one  of  the  wardens,)  for  one  of  them  to  be  elected  to  the 
office  of  master  for  the  ensuing  year ;  and  the  majority  of  the 
master,  wardens,  and  assistants  elected  the  defendant  in  the 
manner  and  according  to  the  form  prescribed  by  the  bye-law. 

The  Attorney-General  and  FoUett  now  shewed  cause : 

By  the  charter  the  right  of  electing  the  master  is  vested  in 
the  corporation  at  large,  but  they  were  parties  to  the  bye-law, 
and  thereby  delegated  their  right  of  election  to  the  master, 
wardens,  and  assistants,  and  Rex  v.  Westwoodi})^  is  an  authority 
to  shew  that  they  might  do  so. 

[  *703  ]  (LoBD  Tbntebdbn,  Ch.  J. :  The  charter  directs  that  the  *Com- 

pany  of  Patten  Makers  shall  elect  one  of  the  wardens  to  be 
(1)  4  B.  &  C.  781. 
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master.     The  bye-law  does  not  require  that  the  master  elected         Rex 
shall  be  one  of  the  last  wardens.    Is  not  the  effect  of  the  bye-law,    ^bumbtead. 
therefore,  to  vary  the  constitution?) 

A  bye-law  narrowing  and  restraining  the  right  of  election  is  bad, 
but  here  the  bye-law  extends  the  number  of  those  who  are  eligible, 
and  such  a  bye-law  is  not  inconsistent  with  any  principle,  nor  is 
there  any  authority  to  shew  that  it  is  void.  It  is  true  that  by 
this  bye-law,  the  master  may  be  elected  from  the  master,  wardens, 
and  assistants,  whereas  the  charter  requires  that  one  of  the 
wardens  should  be  elected.  But  as  every  master  and  warden 
going  out  of  office  becomes  an  assistant,  it  must  have  been 
contemplated,  that  in  course  of  time,  the  whole  of  that  body 
would  be  composed  of  persons  who  had  previously  served  the 
office  of  warden.  And  if  that  be  the  case,  the  person  required 
for  the  office  of  master,  according  to  the  bye-law,  must  have  all 
the  qualifications  required  by  the  charter. 

Curwood,  contra,  was  stopped  by  the  Court. 

LoBD  Tenterden,  Ch.  J. : 

This  bye-law  is  bad,  not  merely  on  the  ground  that  it  extends 
the  number  of  those  eligible,  but  also  because  it  varies  the 
constitution  of  the  corporation  (as  fixed  by  the  charter)  in  this 
respect,  that  if  the  mode  of  election  pointed  out  by  the  charter 
be  pursued,  the  same  person  cannot  be  master  for  two  successive 
years ;  but  if  that  prescribed  by  the  bye-law  be  adopted,  he  may. 
In  this  case  the  defendant  is  not  aided  by  the  mode  pursued 
at  the  particular  election  in  question,  for  the  two  persons  out 
of  whom  the  choice  was  to  be  made,  were  not  the  two  wardens, 
which  according  to  the  charter  they  ought  to  be. 

LiTTLEDALE,  J.  :  [  704  ] 

This  bye-law  appears  to  me  contrary  to  the  charter,  because 
the  effect  of  it  is  to  extend  the  number  of  persons  eligible. 

Pabke,  J. : 

This  is  not  a  case  where  the  corporation  at  large  have,  by 
a  bye-law,  merely  delegated  the  power  of  election,  which  tliey 
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Rxz         poBsessed  before,  to  a  select  body ;  because  here,  by  the  charter, 

I* 

BiTMBTBAa  the  master  is  to  be  elected  from  particular  persons,  viz.  the  two 
wardens,  but  by  the  bye-law  he  may  be  elected  from  among  other 
persons,  viz.  the  master  and  assistants.  If  such  a  bye-law  were 
good,  the  charter  might  be  wholly  defeated.  It  appears  to  me, 
therefore,  that  the  bye-law  is  invalid  altogether  on  that  ground. 
I  think  also,  that  that  part  of  the  bye-law  which  regulates  the 
election  is  void,  because  the  right  to  elect  is  thereby  delegated  to 
the  select  body  on  condition  that  they  elect  in  a  certain  mode, 
which  is  not  directed  or  sanctioned  by  the  charter.  The  select 
body,  therefore,  have  not  the  power  which  was  given  by  the 
charter  to  the  corporation  at  large. 

Taunton,  J. : 

A  corporation  have  no  power  to  make  a  bye-law  contrary  to 
their  constitution.  That  is  one  of  the  first  elements  of  the  law 
of  corporations.  Then  the  question  is,  whether  this  bye-law  be 
not  contrary  to  the  constitution  of  this  Company.  I  think,  as 
the  charter  says  that  the  master  shall  be  taken  out  of  a  select 
and  limited  number  of  persons,  it  was  not  competent  to  the 
corporation  to  enlarge  that  number,  and  say  that  the  master 
should  be  taken  out  of  any  other  body.  I  allow  that  if  a  bye-law 
r  *705  ]  consist  of  two  parts,  ^each  part  being  in  itself  entire,  and  capable 
of  being  separated  from  the  other,  the  circumstance  of  one  entire 
and  separate  part  of  that  bye-law  being  bad  will  not  vitiate  the 
other.  But  here  the  parts  are  all  blended  together  and  consoli- 
dated in  one  mass,  and  cannot  be  separated,  so  that  if  the  bye-law 
be  bad  in  part,  it  must  of  necessity  be  bad  altogether.     The  rule 

must  therefore  be  made  absolute. 

Rule  absolute. 
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The  Master,  &c.  of  the  Company  of  APOTHECAEIES      J^^-^ 
V.  BENJAMIN  GEEENWOOD.  '^—' 

r  708  1 
(2  Barn.  &  Adol.  708—711 ;  S.  C.  9  L.  J.  K.  B.  331.)  "■        •* 

A.  bound  himself  apprentice  to  an  apotheoaiy,  who  resided  eight  miles 
from  H.  The  apothecary  then  took  a  house  at  H.,  in  which  A.  resided, 
and  attended  several  patients  there,  the  apothecary  coming  over  occa- 
sionally, and  being  consulted  by  the  defendant  about  the  patients :  Held, 
that  this  was  a  practising  by  A.  as  an  apothecary  within  the  meaning  of 
55  Geo.  III.  c.  194,  s.  20. 

This  was  an  action  brought  to  recover  penalties  for  practising 
as  an  apothecary  without  the  certificate  required  by  the  statute 
55  Geo.  III.  c.  194,  s.  20. 

At  the  trial  before  Park,  J.,  at  the  Summer  Assizes  for  the 
county  of  York,  1830,  the  following  appeared  to  be  the  facts  of 
the  case : 

The  defendant  was  of  the  age  of  twenty-four.  He  had  been 
resident  with  his  father  an  apothecary,  and  also  with  two  other 
apothecaries,  for  more  than  five  years  in  the  whole ;  the  latter 
of  them,  named  Drake,  lived  at  Halifax,  and  the  defendant  was 
assistant  to  him  for  two  years.  His  brother,  John  Brooke 
Greenwood,  was  also  an  apothecary,  and  resided  at  Gomersall, 
eight  miles  from  Halifax,  and  practised  there.  On  the  25th  of 
October,  1828,  the  defendant  was  bound  apprentice  to  his  brother 
by  a  regular  indenture.  Upon  this  the  brother  took  a  house  and 
opened  a  shop  at  Halifax,  and  the  defendant  resided  on  the 
premises  so  taken.  The  brother,  according  to  his  own  testimony, 
went  to  Halifax  several  times  every  week,  and  was  consulted  by 
the  defendant  about  some  of  the  patients ;  and  it  appeared  that 
he  had  visited  one  family.  It  was  proved  that  the  defendant  had 
visited  and  given  medicine  to  several  patients,  some  of  whom 
knew  him  when  he  was  with  Drake  at  Halifax.  The  defendant 
never  received  any  thing  for  his  attendances,  and  his  brother  was 
paid  for  the  medicines  furnished.  Upon  this  it  was  objected, 
that  there  was  no  evidence  that  the  defendant  had  ever  practised 
as  an  apothecary.  The  learned  Judge  directed  the  jury  to  *find  [  'roo  ] 
a  verdict  for  one  penalty  of  20i.,  but  reserved  liberty  to  the  defen- 
dant to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  for  that  purpose, 

46—2 
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apothb-  CoUnian  on  a  former  day  in  this  Term  shewed  cause : 

CABIBS'  ....  . 

Company  The  question  m  this  case  is,  whether  an  apothecary's  appren- 
Gbeenwood.  tic^  i^&7»  on  the  faith  of  that  apprenticeship,  attend  patients 
in  the  absence  of  his  master,  without  being  liable  to  penalties 
for  having  acted  as  an  apothecary  within  the  meaning  of  the 
55  Geo.  ni.  c.  194,  s.  20  (i).  It  might,  perhaps,  have  been  a 
question  of  fact  whether  the  defendant  practised  as  an  apprentice 
or  an  apothecary.  The  master  surely  cannot  have  a  right  to 
disperse  his  apprentices  over  the  country,  and  to  receive  the 
money  for  their  attendance.  The  apprentice  ought  to  have  his 
master's  instruction  in  each  particular  case.  This  is  clearly  a 
case  within  the  mischief  contemplated  by  the  Legislature,  and 
also  within  the  words  of  the  penal  clause. 

F,  Pollock  and  Cresswell,  contra  : 

The  question  is,  whether  the  acts  done  by  the  defendant  in 
this  case  amounted  to  a  practising  as  an  apothecary,  or  whether 
the  defendant  did  not  practise  as  an  assistant  merely.  Now 
[  '710  ]  section  21  enacts,  that  no  apothecary  shall  be  ♦allowed  to  recover 
any  charges  unless  he  shall  prove  that  he  was  in  practice  as  an 
apothecary  before  or  on  the  5th  of  August,  1815,  or  that  he  has 
obtained  a  certificate  to  practise  as  apothecary  from  the  master, 
warden,  and  Society  of  Apothecaries.  In  Broivn  v.  Robinson  (2), 
to  prove  that  the  plaintiff  had  practised  as  an  apothecary  before 
the  5th  of  August,  1815,  three  witnesses  stated  that  he  had 
attended  them  as  an  apothecary  before  that  day,  but  that  during 
the  whole  time  of  such  attendance  he  was  an  assistant  in  the 
house  of  another  apothecary,  though  they  always  paid  the  plain- 
tiff.   Lord  Tenterden,  Ch.  J.  held  that  to  be  no  proof  that  he 

(1)  Section    20   enacts,    <*That   if  acting  as  such,  and  excepting  2>er8ons 

any  person  (except  such  as  are  then  who  have  actually  served  an  appren- 

actually  practising    as    such)   shall  ticeship  as  aforesaid,)  shall  after  the 

after  the  1st  day  of  August,  1815,  said  1st  day  of  August,  1815,  act  as 

act  or  practise  as  an  apothecary  in  an  assistant  to  any  apothecary,  to 

any  pait  of  England  or  Wales,  with-  compound  and  dispense  medicines, 

out  having  obtained  such  certificate  without  having  obtained  such  oerti- 

as  aforesaid,  every  person  so  offend-  ficate  as  aforesaid,  every  person  so 

ing,   shall  for   every  such  offence,  offending  shall,  for  every  such  off ence« 

forfeit  and  pay  the  sum  of  20/. ;  and  forfeit  and  pay  the  sum  of  5/.** 

if  any  person  (except  such  as  are  then  (2)  1  Car.  &  P.  264. 


p. 
Qbeenwood. 
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practised  as  an  apothecary,  and  he  is  reported  to  have  said,  that  apothe- 
no  practice  while  in  the  service  of  another,  can  be  a  practising  as  compakt 
an  apothecary  under  the  Act.  In  Rose  v.  College  ofPhysiciam  (i), 
in  error,  it  was  held,  that  an  apothecary  who  made  up  and  adminis* 
tered  medicines  without  licence  or  the  direction  of  a  physician, 
but  who  demanded  and  took  no  fee  for  his  advice,  did  not  practise 
physic  within  the  meaning  of  the  statute  14  &  15  Hen.  VIII.  c.  5. 
These  authorities  shew,  that  a  practising  must  be  for  the  party's 
own  profit.  Here  that  was  not  the  case.  If  the  acts  done  by  the 
defendant  in  this  case  amount  to  a  practising  as  an  apothecary, 
every  interference  of  an  apprentice  with  a  patient,  without  con- 
sulting his  master,  even  though  he  be  absent,  the  administering 
even  of  a  dose  of  medicine,  must  be  equally  so.  Here  the  defen- 
dant acted  bond  fide  as  an  apprentice.  If  he  were  liable  for  any 
penalty,  it  would  be  for  acting  as  assistant  without  having 
obtained  a  certificate,  which  is  a  distinct  offence,  subjecting  the 
party  to  a  different  forfeiture. 

Lord  Tenterdbn,  Ch.  J. :  [  7ii  ] 

If  the  defendant  in  this  case  be  not  the  apothecary,  then  his 

brother  must  be.     Now,  could  the  latter  maintain  an  action 

against  patients  whom  he  never  saw?    We  will  take  time  to 

consider  of  our  judgment. 

Cur.  adv.  viiU. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tbnterden,  Ch.  J.  who,  after  stating  the  facts  of  the  case, 
proceeded  as  follows : 

It  was  argued  for  the  defendant,  that  if  he  should  be  considered 
as  practising  within  the  terms  of  the  Act,  every  apprentice  to  an 
apothecary  who,  in  the  absence  of  his  master,  should  give  attend- 
ance, advice,  or  medicines,  might  be  so  considered.  We  think, 
however,  that  no  such  consequence  will  follow. 

The  Act  does  not  in  terms  require  a  practising  on  the  party's 

own  account;  and  it  must  be  obvious  that  if  a  case  like  the 

present  be  not  within  the  Act,  a  door  will  be  opened  whereby  the 

objects  of  the  Act  may  be  evaded,  and  there  may  be  a  practising 

(1)  5  Br.  p.  C.  553,  vol.  i.  78. 
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at  several  towns  ander  one  certificate,  and  at  some  of  them  by 
persons,  mider  the  name  and  colour  of  apprenticeship,  with  little 
or  no  benefit  to  the  patients  from  the  skill  or  knowledge  of  the 
person  who  has  obtained  the  certificate.  We  think  the  only  safe 
rule  is  to  confine  the  practice  of  apprentices  to  the  residence  of 
their  master,  whereby  the  patients  may  in  general  have  the  benefit 
of  his  skill.  In  the  present  case  few  of  the  patients  could  have  that 
benefit  in  any  degree.  We  think,  therefore,  the  defendant  incurred 
the  penalty  of  the  statute,  and  consequently  the  rule  must  be 


discharged. 


Ryle  discharged. 


1831. 
June  10. 

[734] 


[•785] 


GIBBONS  V.  HOOPER,  Clerk. 

(2  Bam.  &  Add.  734—739 ;  S.  C.  9  L.  J.  K  B.  69.) 

A  beneficed  clerg^inan  granted  annuities  by  three  several  deeds,  and 
(by  the  same  deeds)  made  them  chargeable  on  his  living,  which  he  thereby 
conveyed  in  trust  for  the  grantee,  for  the  more  effectually  raising  and 
enforcing  payment  of  the  annuities  out  of  the  living :  and  he  also  gave 
as  a  security  for  payment  of  the  annuities,  three  warrants  of  attorney, 
with  defeasances  in  the  common  form,  to  confess  judgment  at  the  suit 
of  the  grantee. 

On  motion  to  set  aside  the  warrants  of  attorney,  as  being  a  chargo 
upon  the  living  in  evasion  of  the  statute  13  Eliz.  c.  20 ;  the  Court  held 
that  this  did  not  appear;  that  the  covenants  in  the  annuity  deed  for 
payment  of  the  annuity  might  be  good,  though  the  rest  were  void,  and 
that  payment  of  the  arrears,  under  these  covenants,  might  well  be 
enforced  by  the  warrants  of  attorney. 

The  defendant  had  by  three  indentures,  bearing  date  the 
3rd  of  January,  181B,  the  13th  of  November,  1824,  and  the 
Ist  of  November,  1825,  granted  to  the  *plaintiflf  three  several 
annuities  of  47Z.,  74Z.  7s.,  and  145i.  7«.  6d.,  chargeable  upon  and 
payable  out  of  the  rectory  of  the  parish  church  of  Castle  Combe, 
in  the  county  of  Wilts,  and  the  lands  and  tithes,  &c.,  and  had, 
by  the  said  indentures  respectively,  granted,  bargained,  and  sold 
to  a  trustee  the  rectory,  glebe  lands,  tithes,  &c.  for  certain  terms, 
if  the  defendant  should  so  long  live,  upon  trust  for  the  benefit  of 
the  plaintiff  for  more  effectually  raising  and  enforcing  payment 
of  the  annuities  :  and  there  were  covenants  in  the  said  indentures 
that  it  should  be  lawful  for  the  plaintiff  and  his  assigns  to  take 
the  three  several  annuities  during  the  defendant's  life  from  and 
out  of  the  rents,  issues,  profits,  tithes,  &c.  of  the  rectory,  free 
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from  incumbrances.  By  way  of  collateral  security  for  payment 
of  the  annuities,  the  defendant  gave  three  warrants  of  attorney 
with  defeasances  in  the  common  form,  to  confess  judgment  at  the 
suit  of  the  plaintiff.  Judgments  had  been  entered  up  on  these 
warrants  of  attorney,  as  of  Trinity  Term,  1818,  Michaelmas 
Term,  1824,  and  Michaelmas  Term,  1825,  and  a  sequestration 
was  thereupon  issued  against  the  living.  A  rule  nisi  having 
been  obtained  for  setting  aside  these  warrants  of  attorney,  on 
the  ground  that  they  were  a  charge  on  the  defendant's  living, 
and  therefore  void  within  the  18th  of  Eliz.  c.  20  (i), 

Follett  now  shewed  cause  : 

These  warrants  of  attorney  are  not  contrary  to  the  13th  of 
Eliz.  c.  20.  There  is  nothing  on  the  face  of  them  to  shew  that 
they  were  intended  to  operate  as  a  permanent  charge  on  the 
benefice.  This  is  not  distinguishable  from  any  other  case  of  a 
clergyman  giving  a  warrant  of  attorney  as  a  security  for  a  debt 
which  he  has  already  contracted.  On  judgment  *being  entered 
up  on  a  warrant  of  attorney  so  given,  sequestration  is  the  ordinary 
consequence.  Flujht  v.  Salter  (2)  is  distinguishable.  There  the 
warrant  of  attorney  recited  the  grant  of  the  annuity,  and  the 
demise  of  the  rectory,  and  declared  that  the  warrant  of  attorney 
was  executed  to  secure  the  annuity,  and  to  the  intent  that  a 
sequestration  might  be  obtained  by  the  grantee,  and  continued 
during  the  continuance  of  the  annuity  for  better  securing  the 
same.  Here  the  sequestration  can  only  be  for  arrears  of  the 
annuity  actually  become  due. 

Campbell  and  Jardine,  contra  : 

This  case  falls  within  the  principle  of  Flight  v.  Salter  (2), 
and  Kirlew  v.  Butts  (3).     In  the  latter  case  there  was  judgment 


Gibbons 

r. 
Hooper. 


(1)  See  Shaw  v.  Pritchard,  34  R.  R. 
381  (10  B.  &  C.  241). 

(2)  35  R.  R.  413  (1  B.  &  Ad.  673), 

(3)  Kirlew  r.  Butts  and 

Another. 

(2  Bam.    &   Adol.  736,  ii. — 737,  n. ; 
S.  C.  nom.  Curlews  v.  Butts,  9 
L.  J.  K.  B.  69.) 
The  defendant  Butts,  who  was  rector 


of  the  parish  church  of  Glemsford  in 
the  county  of  Suffolk,  and  A.  B.,  his 
surety,  on  the  12th  of  February,  1820, 
executed  a  warrant  of  attorney  to 
confess  judgment  for  3,000/.,  reciting 
that,  by  an  indenture  of  the  same 
date,  Butts,  for  a  pecuniary  con- 
sideration, had  granted  to  the  plaintiff 
for  a  term  of  years,  determinable  upun 
lives,  an  annuity  of  300/.,  charged 


[  'Tsr,  ] 


1881. 

Easter 
Term. 

[  736,  n.  ] 
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GIBBONS  and  *execution  for  the  whole  penalty.  Here  are  several 
HoopBB.  instruments  executed  at  the  same  time,  and  for  one  common 
[  *737  ]       purpose.     They  must  be  treated   in   a  court  of    law  as    one 


r  •737,  ;i.  ] 


upon  and  secured  by  a  demise  of  the 
rectory;  and  it  was  thereby  declared, 
that  the  plaintiff  should  hold  the 
judgment  upon  trust  to  secure  the 
said  annuity,  but  that  no  execution 
should  be  issued  unless  the  annuity 
should  be  in  arrear  for  fourteen  days ; 
and  that  if,  and  as  often  as,  one  year's 
annuity  should  be  in  arrear  and  not 
paid  for  fourteen  days  after  demand 
made  thereof  by  notice,  &c.,  then 
execution  might  be  issued  against 
the  defendant  Butts  and  his  estate 
for  3,000/.,  and  the  sum  or  sums  to 
be  levied  should  be  applied  in  pay- 
ment of  the  arrears  of  the  annuity 
and  costs,  and  the  surplus  should  be 
held  upon  trust  to  be  laid  out  in  the 
name  of  the  plaintiff  in  the  purchase 
of  3  per  cent.  Consolidated  Annuities, 
upon  trust  to  pay  the  said  annuity 
as  it  should  become  due,  and  subject 
thereto,  upon  trust  for  the  defendant 
Butts,  and  that  the  other  defendant 
and  his  estate  should  still  be  liable 
for  the  arrears  of  the  annuity,  but 
no  execution  should  be  levied  against 
him  or  his  estate,  except  for  the 
arrears  of  the  annuity  from  time  •to 
time.  Judgment  was  accordingly 
entered  up ;  and  in  the  year  1823,  a 
year's  annuity  being  in  arrear  more 
than  foiuteen  days  after  demand 
made,  a  sequestration  issued,  under 
which  the  tithes  and  property  of  the 
living  were  taken  by  the  sequestrator 
to  an  amount  greatly  exceeding  the 
arreai-s  of  this  annuity  due  at  the 
time  of  the  execution.  A  rule  nisi 
had  been  obtained  for  setting  aside 
the  warrant  of  attorney,  judgment, 
and  execution,  as  being  void  by  the 
statute  13  Eliz.  c.  20. 

Gurney,  F.  Pollock,  and  W.  Lee 
shewed  cause,  and  relied  upon  Mouys 


v.  Leake,  8  T.  R.  411,  as  shewing 
that  the  warrant  of  attorney  was 
not  void :  and  they  distinguished  the 
present  case  from  Flight  v.  SctUer 
(1  B.  &  Ad.  673(1) ),  in  which  the 
sequestration  was  to  be  obtained 
before  the  annuity  became  payable. 
Here  it  was  to  be  a  consequence  of 
the  non-payment  at  the  appointed 
time. 

Erskine  and  Manning  supported 
the  rule. 

In  the  same  Term,  Lord  Tenter- 
den,  Ch.  J.  delivered  the  judgment 
of  the  Court.  His  Lordship,  after 
stating  the  facts  of  the  case,  pro- 
ceeded as  follows : 

We  are  of  opinion  that  the  warrant 
of  attorney  and  judgment  ought  not 
to  be  set  aside,  but  the  execution 
only.  The  effect  of  the  provision, 
whereby  execution,  when  a  year's 
annuity  shall  be  in  arrear  fourteen 
days  after  demand  made,  is  to  issue 
for  3,000/.,  &c.  is  to  make  the  warrant 
of  attorney  an  absolute  charge  on  the 
benefice  for  the  entire  sum  of  3,0002., 
and  to  give  a  power  (if  it  were  avail- 
able by  law)  to  take  the  profits  of  the 
living  until  the  whole  sum  should  be 
levied,  and  to  apply  the  dividends,  as 
far  as  they  might  go,  in  payment  of 
it.  We  are  of  opinion,  that  by  law, 
such  a  power  cannot  be  allowed. 
That  being  so,  and  all  the  arrears  of 
the  annuity  due  at  the  time  the  execu- 
tion issued  having  long  since  been 
satisfied,  so  much  of  the  rule  as  prays 
that  the  execution  may  be  set  aside 
must  be  made  absolute,  and  the  rest 
discharged. 

Rule  accordingly. 

(1)  35  B.  E.  413. 
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assurance.    Whatever,  therefore,  affects  the  validity  of  one  will      Gibbons 
affect  that  of  all.  Hooper. 

(Parke,  J. :  Suppose  a  bond  had  been  given  for  payment  of 
the  annuity,  would  it  have  been  a  good  plea  to  an  action  on  such 
bond,  that  it  was  given  to  secure  the  annuity  by  means  *of  a       [  '788  ] 
sequestration  ?) 

If  the  warrants  of  attorney  are  held  good,  the  object  of  the  statute 
will  be  defeated ;  for  the  whole  profits  of  a  living  may  thus,  by 
an  indirect  mode,  be  appropriated  to  the  payment  of  an  annuity 
granted  by  an  instrument  which  is  itself  null  and  void  under  the 
statute. 

(Lord  Tentbrden,  Ch.  J. :  One  security  may  be  bad  while  the 
other  is  good.) 

If  the  deeds  are  void  as  charging  the  benefice,  the  warrants  of 
attorney  are  given  without  any  consideration. 

(Parke,  J. :  The  deeds  contain  covenants  for  payment  of  the 
annuity  independent  of  the  charge  on  the  benefice.) 

The  words  of  the  statute  18  Eliz.  c.  20,  are,  ''  that  all  chargings 
of  such  benefices  with  cure  hereafter  with  any  pension,  or  with 
any  profit  out  of  the  same  to  be  yielded  or  taken,  hereafter  to  be 
made,  other  than  rents  to  be  reserved  upon  leases  hereafter  to 
be  made  according  to  the  meaning  of  this  Act,  shall  be  utterly 
void."  This  is  like  the  case  of  a  bond  given  for  the  payment  of 
money  on  an  illegal  contract.  The  one  being  void,  they  are  both 
void.  Thus  a  bond  given  as  a  security  for  payment  of  money  on 
the  sale  of  an  office,  which  sale  was  void  by  5  &  6  Edw.  YI.  c.  16, 
8.  8,  is  itself  wholly  void  :  Lee  v.  Coleshill(i). 

Lord  Tentbrden,  Ch.  J. : 

I  think  the  present  case  is  different  from  those  which  have 
been  referred  to  on  the  subject  of  charging  benefices.     The  deeds 
which  the  plaintiff  sought  to  enforce  by  means  of  these  warrants 
(1)  Cro.  Eliz.  529;  S.  C.  And.  55. 
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Gibbons  of  attorney  were  good  as  grants  of  annuities,  though  void  so  fsr 
Hooper,  ^.s  they  went  to  charge  an  ecclesiastical  benefice.  There  is 
nothing  in  the  defeasances  of  the  warrants  of  attorney  to  shew 
[  *739  ]  that  they  were  intended  to  bind  the  *living,  more  than  in  any 
other  case  where  a  clergyman  gives  the  same  security.  If  we 
held  these  void,  we  must  set  aside  every  warrant  of  attorney 
given  by  a  clergyman  holding  a  benefice,  because  its  effect  may 
ultimately  be  a  sequestration  of  the  living. 

LiTTLBDALB,  J.  coucurred. 

Parke,  J. : 

In  Mouys  v.  Leake  (i),  which  was  recognised  and  acted  upon 
in  Kerrison  v.  Cole  (2),  it  was  held,  that  although  the  grant  of  a 
rent-charge  on  a  benefice  might  be  void,  yet  a  personal  covenant 
in  the  deed  of  grant  to  pay  the  rent-charge,  and  a  warrant  of 
attorney  given  as  a  collateral  security,  were  not  therefore  invalid. 
The  warrant  of  attorney  in  this  case  did  not  put  the  annuity 
creditor  on  a  different  footing  from  others,  any  further  than  as  it 
gave  him  the  means  of  more  speedy  execution. 

Taunton,  J. : 

It  occurred  to  me  at  first  that  this  transaction  might  come 
within  the  principle  of  Doe  d.  Mitchinson  v.  Carter  (s),  as  an 
attempt  to  do  by  evasion  what  the  law  would  not  allow  to  be  done 
directly.  But  I  think  that  does  not  apply  here.  The  warrants 
of  attorney  were,  no  doubt,  intended  to  secure  the  arrears  of  the 
annuity  by  such  means  as  might  be  authorised  by  a  judgment 
thereupon  entered  up.  An  execution  against  the  living  is  the 
common  and  inevitable  consequence  of  such  judgment  against  a 
beneficed  person ;  but  it  does  not  follow  that  the  warrant  of 
attorney  is  void  merely  because  it  leads  to  that  result. 

Rule  discharged, 

(1)  8  T.  R.  41 1.  (3)  4  R.  R.  586  (8  T.  R.  57,  3011). 

(2)  8  East,  231. 
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DOE  D.  W.  PEEECE  v.  W.  HOWELLS,  J.  PITTS,         i^^i 

'  '  June  11. 


AND  T.  ADDIS  (1). 

(2  Bam.  &  Adol.  744—760;  S.  0.  9  L.  J.  K.  B.  332.) 

A  pauper,  being  in  custody  for  having  left  his  wife  and  children 
chai'geable  to  a  parish  for  several  years,  executed  an  indenture,  reciting 
'*  that  the  present,  as  well  as  former  parish  officers,  had  expended  174/. 
in  maintaining  his  wife  and  children,  and  that  he  had  agreed  to  convey 
to  the  parish  officers  certain  lands,  &c. :  '*  and  he  thereby  conveyed  the 
same  to  trustees  for  the  churchwardens  and  overseers  of  the  poor  and  of 
the  inhabitants  of  the  paiush,  to  the  intent  that  the  rents  and  profits 
might  be  applied  to  their  \ise  and  benefit  in  aid  of  the  poor  rate :  Held, 
that  this  was  a  conveyance  for  the  benefit  of  a  charitable  use,  requiring 
enrolment  pursuant  to  the  statute  9  Gheo.  II.  c.  36,  s.  1  (2),  and  not  a 
conveyance  for  a  **  valuable  consideration  actually  paid,"  within  s.  2  of 
that  Act :  and  that  a  person  who  had  been  a  party  to  the  deed  conveying 
the  property,  was  not  estopped  from  taking  advantage  of  this  objection. 

Ejectment  for  premises  in  the  parish  of  St.  Owen  in  the  city 
of  Hereford,  of  which  parish  the  defendants  were,  at  the  time 
when  this  action  was  brought,  the  churchwardens  and  overseers 
of  the  poor.  The  declaration  was  in  the  usual  form,  and  the 
demise  was  laid  on  the  drd  of  March  in  the  eighth  year  of 
Geo.  IV.  Plea,  not  guilty.  At  the  trial  before  Littledale,  J., 
at  the  Spring  Assizes  for  the  county  of  Hereford,  1831,  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  on  the  following  case : 

In  and  for  some  time  before  May,  1813,  one  Richard  Hayes 
was  seised  of  an  estate  for  life  in  the  premises  for  the  recovery 
of  which  this  action  was  brought.  He  left  his  family  chargeable 
to  the  parish  of  St.  Owen  for  a  period  of  fourteen  years,  and 
that  parish  having  disbursed  for  maintenance,  clothes,  &c.  174i., 
and  the  children  still  being  chargeable,  it  was  resolved,  at  a 
meeting  of  the  parishioners  in  vestry  on  the  3rd  of  May,  1813, 
that  a  warrant  should  be  obtained  for  his  immediate  apprehen- 
sion, and  that  it  should  be  proposed  to  him  to  grant  the  parish 
a  lease  of  the  premises  in  question,  towards  reimbursing  them  a 
part  of  the  expenses  incurred  ;  and  that  in  case  of  his  refusal,  the 
law  should  be  put  in  force  against  him.     Hayes  was  accordingly 

(1)  Cited  by  Kay,  J.  in  Webster  v.  (2)  See   now    the    Mortmain  and 

Southey  (1887)  36  Ch.  D.  9,  22,  56      Charitable  Uses  Act,  1888  (61  &  52 
L.  J.  Ch.  785,  790.— R.  C.  Vict.  c.  42).— R.  C. 
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DoEd.       apprehended  for  deserting  his  family,  and  *being  in  custody 

r.  on  the  12th  of  July,  1818,  by  indenture  of  that  date  between 

HowELLs.     jjjjj^  q£  ^jjg  ^^^     ^^^  ^^j  William   Preece,  the  lessor  of  the 

r  *745  J 

plaintiff,  and  W.  Harrison,  being  churchwardens,  and  W.  Phillips 
and  J.  Howells,  being  overseers  of  the  poor,  of  the  parish  of 
St.  Owen,  of  the  other  part,  reciting  that  Hayes  had  some  time 
since  run  away  and  left  his  wife  and  children,  whereby  they  had 
become  chargeable  to  the  parish,  and  that  the  present  and 
former  churchwardens  and  overseers  had  expended  174Z.  from 
time  to  time  in  maintaining  the  wife  and  children  of  Hayes  after 
he  had  so  run  away,  and  while  he  had  so  deserted  his  family ; 
and  that  Hayes  having  been  that  day  apprehended,  and  in 
custody  for  the  offence  aforesaid,  had  proposed  and  agreed 
absolutely  to  convey  the  premises  to  the  said  churchwardens 
and  overseers  for  the  term  therein  mentioned  (being  all  the 
estate  and  property  he  had),  in  satisfaction  of  the  said  demand, 
on  their  consenting  to  his  discharge  so  far  as  they  had  power 
and  authority  to  do  so ;  it  was  witnessed,  that  in  consideration 
of  the  agreement,  and  of  10«.,  Hayes  did  grant,  bargain,  sell, 
and  demise  to  W.  Preece,  W.  Harrison,  W.  Phillips,  and  John 
Howells,  their  executors,  &c.  the  premises  which  this  action  of 
ejectment  was  brought  to  recover,  to  hold  to  them  and  the 
survivor  of  them,  their  executors,  administrators,  and  assigns 
from  the  date  thereof,  for  the  term  of  sixty  years,  if  Hayes 
should  so  long  live,  in  trust  for  the  churchwardens  and  overseers 
of  the  poor,  and  inhabitants  of  the  parish  of  St.  Owen  for  the 
time  being,  to  the  intent  that  the  rent  and  profits  might  be  paid 
and  applied  for  their  use  and  benefit  from  time  to  time  in  aid 
of  the  rate  for  the  relief  of  the  poor.  This  indenture  was  not 
enrolled.  The  defendants  claimed  title,  and  held  possession, 
[  *746  ]  ♦under  it  W.  Preece,  W.  Harrison,  and  W.  Phillips  were  alive 
at  the  time  of  the  trial.  In  pursuance  of  a  resolution  of  the 
parishioners  in  vestry  assembled,  made  on  the  2nd  of  December, 
1814,  the  premises  in  question  were  converted  into  a  workhouse 
for  the  parish  of  St.  Owen,  and  were  so  used,  and  money  was 
laid  out  by  the  parish  in  repairs  thereof.  Afterwards  (in  1826), 
Hayes  having  become  seised  in  fee  of  certain  premises,  including 
those  in  question,  conveyed  the  whole  to  the  said  Wm.  Preece, 
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the  lessor  of  the  plaintiff,  his  heirs  and  assigns  for  ever ;  and       Doe  d. 

Preece 
he,  by  virtue  of  such  conveyance,  entered  on  part  of  the  premises,  ^^ 

and  continued  in  possession  of  that  part  until  a   short  time     Howblls. 

before  the  ejectment  was  brought.     The  case  was  argued  on  a 

former  day  in  this  Term. 

Rmsell,  Serjt.  for  the  lessor  of  the  plaintiff : 

The  deed  of  the  18th  of  July,  1818,  under  which  the  defendants 
claim,  is  void.  First,  because  it  is  inconsistent  with  the  pro- 
visions of  the  stat.  5  Geo.  I.  c.  8,  which  enacts,  that  the  parish 
officers  may,  by  warrant  of  two  justices,  seize  so  much  of  the 
goods  and  chattels,  and  receive  so  much  of  the  annual  rents  and 
profits  of  the  lands,  of  any  person  who  has  left  his  wife  and 
children,  as  the  said  justices  shall  direct  for  and  towards  the 
discharge  of  the  parish  where  such  wife  and  children  are  livings 
but  makes  the  churchwardens  and  overseers  accountable  to  the 
Sessions  for  what  they  receive.  By  proceedings  like  the  present 
that  check  is  evaded. 

(Lord  Temterden,  Gh.  J. :  The  parish  officers  might,  before 
the  statute,  have  taken  an  assignment  of  the  property  of  the 
husband,  and  there  is  nothing  in  the  statute  to  prevent  that.) 

Secondly,  the  deed  was  executed  while  Hayes  was  under  duress. 

(Parke,  J. :  His  imprisonment  was  lawful.) 

Thirdly,  the  *deed  is  void  by  the  9  Geo.  H.  c.  36,  s.  1,  which  [  ♦747  } 
enacts,  that  no  land  shall  in  any  ways  be  conveyed  to  or  settled 
on  any  person  in  trust  for  the  benefit  of  any  charitable  uses 
whatsoever,  unless,  inter  aHa,  it  be  by  deed  indented,  and  the 
same  be  enrolled  in  the  Court  of  Chancery  within  six  months ; 
and  (s.  8)  that  all  such  conveyances,  otherwise  made,  shall  be 
void.  Now,  here  the  lands  in  question  were  conveyed  to  trustees, 
for  the  parish  officers  for  the  time  being,  to  the  intent  that  the 
profits  might  be  applied  for  their  use  and  benefit  in  aid  of  the 
rate  for  the  relief  of  the  poor.  That  was  clearly  a  conveyance 
in  trust  for  the  benefit  of  a  charitable  use ;  and  the  deed^  not 
having  been  enrolled,  is  void.    The  consideration  in  this  case  i& 
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DoK  d.       not  "  a  valuable  consideration  paid,"  within  the  meaning  of  the 
Prebge 
r.  exempting  claase  (b.  2)  of  the  statute. 

HOWELLS. 

Thesiger,  contra : 

The  lessor  of  the  plaintiff,  being  a  party  to  this  deed,  is 
estopped  from  saying  that  it  is  void:  Sheph.  Touchstone,  53. 
And  it  appears  from  the  case  that  he  in  fact  accepted  and  acted 
upon  the  conveyance. 

(Lord  Tenterden,  Gh.  J. :  Is  there  any  authority  for  saying 
that  a  party  is  estopped  from  shewing  that  a  deed  is  void  in 
law?(i)) 

This  was  a  good  conveyance  at  common  law,  and  is  not  pro- 
hibited by  the  5  Geo.  I.  c.  8,  which  merely  gives  parish  officers 
an  additional  remedy.  Secondly,  there  was  no  duress  in  this 
case,  for  that  word  imports  imprisonment  without  lawful 
authority  (Com.  Dig.  Pleader,  2  W.  19) ;  or,  compulsion  by 
tortious  usage  while  in  prison  under  legal  process,  2  Inst.  482. 
[  •748  ]  Here  *Hayes,  at  the  time  when  he  executed  the  conveyance,  was 
in  lawful  custody  by  virtue  of  the  stat.  7  Jac.  I.  c.  4,  s.  8. 
Thirdly,  this  is  not  a  conveyance  for  the  benefit  of  a  charitable 
use.  The  statute  9  Geo.  II.  c.  86,  recites,  that  gifts  of  lands  in 
mortmain  had  been  prohibited  or  restrained  by  Magna  Charta 
and  other  laws;  but,  nevertheless,  this  public  mischief  had 
greatly  increased,  by  many  large  and  improvident  alienations 
made  by  dying  persons  or  others  to  uses  called  charitable  uses, 
to  take  place  after  their  deaths,  to  the  disherison  of  their  lawful 
heirs.  It  is  clear,  therefore,  that  this  is  a  case  which  is  not 
within  the  mischief  contemplated  by  the  preamble.  Indeed, 
the  use  to  which  the  lands  in  question  were  to  be  applied,  viz. 
in  aid  of  the  poor-rate,  is  one  which  the  law  favours  rather  than 
avoids,  as  appears  from  Porter's  case  (2),  where,  speaking  of 
conveyances  to  inhabitants  of  parishes  and  their  heirs  upon 
trust  to  employ  the  profits  to  such  good  uses  as  defraying  the 
tax  of  the  town,  maintaining  the  poor  of  the  parish,  <&c.  it  is 

(1)  See  Hill  V.  TAc  Proprietors  of     %vork$,  ante,  p.  656. 
the  Manchester  and  Sal/ord  Water-  (2)  1  Co.  Rep.  24  b. 
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eaid  that  it  would  be  a  dishonourable  thing  to  the  law  of  the       Dob  d. 

Prebgb 
land  to   make  such  good  uses  void.     Assuming  it  even  to  be  t?. 

within  the  enacting  part  of  sect.  1  of  9  Geo.  II.  c.  86,  this  is  a     "owblls. 

conveyance  made  really  and  bond  fide  for  a  full  and  valuable 

consideration  actually  paid,  and  therefore  within  the  proviso  in 

sect.  2.   But,  assuming  all  or  any  of  the  objections  to  be  good,  the 

lessor  of  the  plaintiff  is  not  entitled  to  recover  without  a  previous 

demand  of  possession,  because  the  defendants  were  in  possession 

by  permission  of  the  pauper,  under  whom  the  lessor  of  the 

plaintiff  claims. 

(Parke,  J. :  If  the  deed  was  originally  void  by  the  statute, 
that  will  not  avail.) 

Russell,  Serjt.  in  reply :  [  749  ] 

A  party  to  a  deed  is  estopped  as  to  facts  stated  in  it,  but  not 
from  saying  that  the  deed  is  void  in  law. 

The    consideration   here,  if  any,  was   the    maintenance   of 

Hayes's  family  for  fourteen    years  before  the  conveyance  in 

1818,    by   persons,  many  of  whom  probably  were  no  longer 

inhabitants  at  the  time  of  the  conveyance,  and  could  have  no 

interest  in  it. 

Cur.  adv.  vulL 

Lord   Tbntbrden,  Ch.  J.   now  delivered  the  judgment  of  the 
Court : 

The  point  reserved  for  our  consideration  was,  whether  the 
deed  of  the  12th  of  July,  1818,  was  rendered  void  by  the  pro- 
visions of  the  9  Geo.  II.  c.  86.  We  have  no  doubt  that  this  is 
not  a  case  within  sect.  2  of  that  statute,  which  provides  that  the 
Act  shall  not  extend  to  any  purchase  of  any  estate,  or  interest 
in  lands,  tenements,  or  hereditaments,  or  any  transfer  of  any 
stock,  to  be  made  really  and  bond  fide  for  a  full  and  valuable 
consideration,  actually  paid  at  or  before  the  making  such  con- 
veyance or  transfer,  without  fraud  or  collusion.  We  think  that, 
in  order  to  bring  a  case  within  this  section,  the  consideration 
must  be  paid  by  the  person  for  whose  benefit  the  conveyance  is 
made.    Here,  the  consideration  was  not  paid  by  the  persons 
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Dob  d.       who  benefited  by  the  conveyance,  but  it  had  been  paid  out  of 

r,  poor  rates  levied  upon  the  persons  who  resided  and  paid  rates 

HowBLLs.     jjj  ijjjg  parish,  during  the  time  when  relief  was  given  to  the  wife 

and  children  of  Hayes.     The  doubt  we  had  was,  whether  this 

was  a  case  within  the  meaning  of  the  first  section.     It  certainly 

is  not  within   the  mischief  recited  in   the  preamble;    but  it 

[  •750  ]       evidently  is  within  the  enacting  words,  *for  the  land  is  conveyed 

in  trust  for  the  benefit  of  a  charitable  use,  to  the  intent  that  the 

rents  and  profits  may  be  applied  to  the  use  and  benefit  of  the 

poor  in  aid  of  the  poor  rate.     This  deed,  therefore,  not  having 

been  enrolled,  is  void,  and,  consequently,  the  plaintiff  is  entitled 

to  recover. 

Judgment  far  the  plaintiff. 


1881.  NOVELLI  V.  KOSSiri). 

June  10. 
(2  Bam.  &  Adol.  757—765;  S.  C.  9  L.  J.  K.  B.  307.) 

-'  Defendant,  in  discharge  of  a  debt  to  plaintiff,  indorsed  bills  to  him, 

which  had  been  di*awn  and  indorsed  to  the  defendant  by  parties  in  France, 
but  were  accepted  by  a  person  in  this  country,  and  payable  at  a  banker's 
here.  Plaintiff  indorsed  them  over.  On  their  being  presented  for  pay- 
ment, the  banker's  clerk  inadvertently  cancelled  the  acceptances,  but 
immediately  wrote  opposite  to  them,  **  cancelled  by  mistake."  The 
bills  were  not  however  paid,  there  being  no  effects.  The  holders  then 
presented  them  at  a  house  to  which  they  were  addressed  in  case  of  need, 
but  that  house  refused  payment  in  consequence  of  the  cancelling ;  they 
would  otherwise  have  honoured  them.  A  re-acceptance  was  obtained 
from  the  acceptor,  but  he  did  not  pay  the  bills.  The  plaintiff  then  took 
them  up  and  returned  them,  regularly  protested,  to  the  defendant,  who 
applied  to  the  prior  indorsers  for  payment,  but  they  refused. 

The  defendant,  who  resided  abroad,  cited  the  drawers,  the  intermediate 
indorsers,  and  the  plaintiff,  before  the  Tribunal  of  Commerce  at  Lyons, 
for  the  purpose  of  obtaining  a  guarantee  for  himself  against  liability  on 
the  bills.  That  Court  adjudged  him  and  the  other  parties,  except  the 
plaintiff,  discharged  from  liability,  and  decreed  that  the  bills  should 
remain  to  the  plaintiff's  debit.  The  plaintiff  then  carried  the  cause  to  a 
court  of  appeal  in  France,  which  confirmed  this  decree,  assigning  as  a 
reason  that  the  cancelling  of  the  acceptances  operated  as  a  suspension  of 
legal  remedies  against  the  acceptor,  and  was  equivalent  to  a  delay  granted 

(I)  See  on  similar  point,  Castrique  Q.  B.  62;   Bills  of  Exchange  Act, 

V.  Imrie  (1870)  L.  R.  4  H.  L.  414,  1882  (45  &  46  Vict.  c.  61),  s.  63  (3). 

39  L.  J.  C.  P.  58 ;  Godard  v.  Qray  — R.  C. 
(1870)  L.  R.  6  Q.  B.  139,  40  L.  J. 
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him  by  the  holders,  with  whom  the  plaintiff  was  identified,  and,  conse-       Novelli 
quently,  that  the  other  parties  to  the  bills  were  discharged.  *'. 

Held,  that  the  French  Courts  had  mistaken  the  law  of  England  as  to         Rossi, 
the  effect  of  the  cancellation  ;  and  that  their  judgment,  though  binding 
on  the  defendant,  did  not  affect  the  plaintiff's  right  to  sue  in  England 
for  the  debt  in  respect  of  which  the  bills  were  given  (1). 

Assumpsit  against  the  defendant  and  Louis  Gariel  (who  was 
outlawed  in  this  action),  for  613Z.  claimed  to  be  due  to  the 
plaintiff  on  the  balance  of  his  account  with  the  defendant.  Plea, 
the  general  issue.  At  the  trial  before  Lord  Tenterden,  Ch.  J., 
at  the  London  sittings  after  Hilary  Term,  1830,  a  verdict  was 
found  for  the  plaintiff  for  613/.,  subject  to  the  opinion  of  this 
Court  upon  the  following  case : 

The  plaintiff  was  a  foreign  merchant  living  at  Manchester, 
and  agent  there  for  the  defendant  and  his  partner,  *Gariel,  who  [  *758  ] 
resided,  and  carried  on  business  as  merchants,  at  Turin.  In 
October,  1825,  the  defendant,  being  at  Manchester,  indorsed  and 
delivered  to  the  plaintiff,  in  payment  for  goods,  two  bills  of 
exchange,  dated  Lyons,  20th  of  October,  1825,  for  300Z.  and 
200Z.  sterling,  drawn  by  Bodin  Freres  &  Co.,  merchants  at 
Lyons,  upon  John  Marshall,  Friday  Street,  London,  payable  at 
three  months  to  the  order  of  the  drawers. 

At  the  time  of  drawing  the  bills,  Bodin  &  Co.  had  written  on 
each  of  them  an  address  to  Messrs.  Heath,  Son,  and  Furze  in 
case  of  need.  These  latter  parties  resided  in  London,  and  were 
correspondents  of  Bodin  &  Co.  The  bills  had  been  specially 
indorsed  and  delivered  by  Bodin  &  Co.,  to  Quizard  &  Co.  of 
Lyons;  they  indorsed  them  over  to  the  defendant  and  Gariel, 
and  the  defendant,  by  procuration  for  Gariel,  indorsed  and 
delivered  them  to  the  plaintiff  at  Manchester  as  before  mentioned. 
The  plaintiff  presented  the  bills  in  due  course  to  Marshall,  the 
drawee,  who  accepted  them,  payable  at  the  house  of  Messrs. 
Glyn  &  Co.  The  plaintiff  then  wrote  on  the  bills  an  address  to 
Messrs.  Gandolfi  &  Co.  in  case  of  need,  and  indorsed  and  paid 
them  away.  One  of  the  bills  came  to  the  hands  of  Messrs. 
Jones,  Lloyd  &  Co.,  bankers,  London,  the  other  to  those  of 
Messrs.  Dorrien,  Magens  &  Co.,  also  bankers  in  London. 

(1)  See  Dicey,  Conflict  of  Laws,  377.  The  original  head-note  has  been 
amended. — F.  P. 

R.R, VOL.  XXXVI.  47 


738  1881.    K.  B.    2  B.  &  AD.  758—760.  [b.b. 

NovsLM  On  the  28rd  of  Janaary,  1826,  when  the  bills  became  dae, 
BoMi.  they  were  presented  by  their  respective  holders  to  Glyn  &  Co. 
for  payment,  and  were  respectively  marked  by  a  clerk  in  the 
banking-house  of  Glyn  &  Go.  through  the  acceptances;  but 
immediately  afterwards  a  memorandum  was  written  by  him  in 
the  margin  of  each  in  these  terms,  "  cancelled  by  mistake ; " 
[  *759  ]'  and  the  bills  were  then  ^returned  to  the  holders  unpaid.  It  is 
usual  for  a  person  who  cancels  a  bill  by  mistake,  to  write  on  it. 
Marshall,  the  acceptor,  had  no  effects  in  the  hands  of  Glyn  & 
Go.  The  bills  were  then  presented  to  Heath,  Son,  and  Furze 
for  payment,  who  refused,  alleging  ''  that  they  could  not  interfere, 
the  acceptance  being  cancelled."  One  of  the  partners,  who  was 
called,  said  that  they  would  certainly  have  paid  the  bills,  but 
that  the  cancellation  was  an  irregularity,  and  they  should  have 
required  an  authority ;  and  the  parts  of  the  bills  presented  to 
them  had  not  any  re-acceptance.  Glyn  &  Go.  afterwards 
obtained  the  re-acceptance  of  the  bills  from  John  Marshall,  and 
the  latter,  being  applied  to  for  payment,  answered,  ''  that  as  to 
the  bill  for  300Z.,  he  could  not  pay  it  at  present ;  and  as  to  the 
other  bill  for  200/.,  he  would  pay  it  to-morrow." 

The  biUs  were  afterwards,  on  the  same  23rd  of  January, 
protested  and  returned  to  the  plaintiff,  who  took  them  up,  and 
having  given  the  defendant  due  notice  of  the  dishonour,  sent 
them  with  the  protests  to  Gariel  &  Go.,  who  sent  them  back 
to  the  prior  indorsers,  Quizard  &  Go.;  and  they  applied  to 
Bodin  Freres  &  Go.,  the  drawers,  for  payment,  which  was 
refused. 

In  March,  1826,  Gariel  cited  before  the  Tribunal  of  Commerce 
at  Lyons,  Bodin  Freres  &  Go.,  Quizard  &  Go.,  and  the  present 
plaintiff,  to  shew  cause  as  follows:  Bodin  Freres  &  Go.,  why 
they  should  not  be  compelled  to  put  a  stop  to  all  demands  on 
the  part  of  the  present  plaintiff  as  far  as  regarded  the  said  bills ; 
or,  if  not,  be  condemned  to  reimburse  the  present  plaintiff,  in 
discharge  of  Gariel,  the  amount  of  the  said  bills  with  interest 
and  the  costs ;  and  the  present  plaintiff,  to  shew  cause  why,  in 
[  ♦760  ]  case  the  protests  should  be  declared  *irregular,  he  should  not  be 
compelled  to  become  guarantee  for  Gariel,  and  cause  to  cease  all 
opposition  on  the  part  of  Bodin  Freres  &  Go.,  and  Quizard  &  Co., 
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under  pain  of  being  declared  to  have  forfeited  all  claim  upon      Novblli 
Gariel.     The  plaintiff  appeared  to  the  citation.  r^i. 

The  Tribunal  decided,  without  any  regard  to  certain  exceptions 
taken  by  Novelli  and  Gariel,  in  which  they  were  pronounced  not 
to  have  any  good  ground,  and  on  which  they  were  declared  non- 
suited, that  Bodin  Brothers  &  Co.,  Quizard  &  Co.,  and  Gariel, 
were  released  from  all  demands ;  consequently,  that  the  bills  in 
question  would  remain  in  Novelli's  debit,  who  was  cast  in  the 
costs  of  all  parties.  And  they  assigned  among  other  grounds 
for  this  decision,  that  there  were  no  satisfactory  reasons  for 
supposing  that  the  laws  of  England,  conformably  with  those  of 
France,  did  not  oblige  the  holders  of  bills  of  exchange  to  present 
them  to  the  persons  indicated  in  case  of  need ;  and  that,  besides, 
it  appeared  from  the  declaration  on  the  protests,  that  the  afore- 
said persons  would  have  paid  if  the  acceptance  had  not  been 
cancelled;  and  that,  in  consequence  of  this  very  cancelling, 
Bodin  &  Go.  had  sustained  an  injury. 

The  present  plaintiff  appealed  from  this  decision  to  the  Gour 
Eoyale  at  Lyons,  and  prayed  (as  he  had  already  done  before  the 
inferior  Gourt),  that  Gariel,  Quizard  &  Go.,  and  Bodin  &  Go, 
might  be  condemned  to  reimburse  him  the  amount  of  the  bills 
with  interest  and  costs.  He  also  desired  to  be  admitted  to  prove, 
that,  by  the  English  law,  the  holder  is  not  under  a  necessity  of 
applying  to  the  party  to  whom  a  bill  is  addressed  in  case  of  need ; 
and  that,  by  the  same  law,  the  erasure  of  an  acceptance  only 
takes  effect  when  it  has  been  the  result  of  an  understanding  with 
the  holder. 

Gariel  also  prayed  that  in  case  the  Gourt  should  amend  that  [  76i  ] 
part  of  the  former  sentence  by  which  the  bills  were  ordered  to 
remain  for  Novelli's  account,  Quizard  &  Go.,  and  Bodin  &  Go. 
might  be  condemned  to  guarantee  him,  Gariel,  from  any  decision 
that  might  be  made  against  him  in  favour  of  Novelli.  Quizard 
&  Go.  in  like  manner  prayed  that  Bodin  &  Go.  might  be  compelled 
to  guarantee  them  in  case  the  sentence  should  be  amended,  and 
Bodin  &  Go.  prayed  that  the  appeal  might  be  quashed. 

The  Gour  Eoyale  pronounced  a  decree,  quashing  the  appeal 
and  ratifying  the  former  sentence.  They  stated,  as  grounds  of 
their  decision,  several  considerations  resulting  from  the  facts  as 

47—2 
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NovELLi  represented  to  them :  and,  particularly,  that  as  the  bills  had  come 
Kossi.  ii^to  the  hands  of  the  last  holders  duly  accepted,  and  as  it  appeared 
that  when  the  protests  were  made  the  acceptances  had  been 
cancelled  (on  which  account  the  bills  were  dishonoured  by  the 
parties  named  in  case  of  need),  and  that  the  re-acceptance  was 
subsequent  to  the  protests,  it  followed  that  the  bills  had  been 
vitiated  in  the  hands  of  the  last  holders,  since  Marshall,  the 
acceptor,  could  no  longer  be  considered  as  **the  direct,  and  in 
solidum  debtor,"  and,  therefore,  every  action  against  him  must 
be  suspended  till  it  was  ascertained  that  he  possessed  funds 
belonging  to  the  drawers  sufficient  to  discharge  the  bills :  whereas, 
if  the  cancelling  had  not  taken  place,  proceedings  could,  and 
probably  would,  in  the  then  state  of  commercial  affairs  in  London 
(January,  1826),  have  been  adopted  against  Marshall  immediately 
on  the  dishonour.  The  Court  went  on  to  observe,  "that  the 
cancelling  of  the  acceptances  throwing  an  obstacle  in  the  way, 

[  ♦702  ]  this  extraordinary  change  in  the  state  of  the  bills  *was  evidently 
to  Heath,  Son,  and  Furze,  and  also  to  Gandolfi  &  Co.,  a  reason- 
able ground  for  refusing  to  reimburse  the  holders,  by  honouring 
the  signature  of  the  drawers  and  of  one  of  the  indorsers,  whose 
intermediate  agents  they  only  were  to  effect  the  payment,  but 
solely  in  case  that  the  holders  had  preserved  the  right  to  exact 
it."  And  the  Court  was  of  opinion,  that  the  cancelling,  whether 
accidental  or  otherwise,  operated  in  the  same  manner  as  a 
granting  of  time  to  the  acceptor  by  the  holders ;  and  thus,  on 
general  principles  of  law,  precluded  them  from  any  remedy 
against  the  indorsers  or  drawers.  The  Cour  Eoyale  also  stated, 
that  they  considered  the  circumstances  as  leading  to  a  presumption, 
that  the  holders  had  in  reality  been  paid  the  amount  of  the  bills 
by  Glyn  k  Co.,  and  that  the  supposed  accidental  cancelling  was 
a  contrivance  among  the  parties  in  London,  in  consequence  of 
Marshall's  insolvency,  to  make  Bodin  &  Co.  answerable  for  the 
bills,  instead  of  subjecting  Glyn  &  Co.  to  the  loss  of  their  amount. 
But,  at  all  events,  they  relied  on  the  consideration  before  stated, 
(the  legal  effect,  namely,  of  the  alteration  in  the  acceptances,)  as 
sufficient  ground  for  their  decree. 

They  finally  declared,  that  they  had  no  regard  to  the  proofs 
offered  by  Novelli,  for  which  they  pronounced  him  nonsuited. 


VOL.  XXXVI. J     1831.     K.  B.     2  B.  &  AD.  762—764.  741 

and  assigned  as  reasons :  That  the  whole  transaction  in  London      Kovelli 
**  was  totally  unconnected  with  Novelli,  who  resides  at  Manchester,        Boasi. 
and  was  only  an  intermediate  indorser,  and  who,  nevertheless, 
has  found  himself  a  principal  party  in  the  process  before  the 
Court;   but  that  Novelli  has  to  impute  to  himself  the  having 
voluntarily  yielded  to  the  action  carried  on  by  the  indorsers 
against  himself ;  and  that,  with  respect  to  Bodin  Freres  &  Co., 
the  act  of  the  holders  in  London,  who  *were  his  mediate  or       [  •Tea  ] 
immediate  agents,  is  now  necessarily  common  to  himself,  and 
thus  he  no  longer  possesses  any  rights  beyond  those  of  the 
holders  themselves ;  and  that,  consequently,  the  proof  offered  by 
him,  not  being  contradictory  to  any  of  the  facts  that  have  been 
established  in  the  process,  must  be  considered  as  wholly  irrelevant 
and  inadmissible." 

An  appeal  lies  from  the  Cour  Eoyale  at  Lyons  to  the  Cour  de 
Cassation  at  Paris,  which  is  in  the  nature  of  a  court  of  error,  but 
it  did  not  appear  that  any  appeal  was  ever  lodged  there  against 
the  above  decree. 

Under  these  circumstances,  if  the  defendant's  liability  to  the 
plaintiff  on  the  bills  was  to  be  considered  as  not  discharged,  the 
verdict  was  to  stand  for  613/. ;  otherwise  a  nonsuit  to  be  entered. 

Colt  many  for  the  plaintiff: 

The  foreign  judgment  is  no  bar  to  the  plaintiff's  right  to 
recover  in  this  action.  The  Court  here  may  examine  into  the 
validity  of  such  judgment,  and  is  not  bound  by  it  if  it  appear  to 
have  been  erroneous.  In  this  case  the  French  Court  has  assumed, 
as  a  ground  of  its  decision,  that  in  England  the  cancelling  of  an 
acceptance  by  mistake,  and  by  a  person  having  no  authority, 
operates  against  the  holders  of  the  bill  in  the  same  manner  as  if 
they  had  given  time  to  the  acceptor,  and  precludes  them  from 
recovering  against  prior  indorsers  or  the  drawers.  That  is 
clearly  a  misconception  of  the  English  law.  Here  the  Court 
called  upon 

F.  Pollock,  for  the  defendant : 

It  is  not  at  all  clear  that  the  Cour  Boyale  was  mistaken  as  to 
the  English  *law.     The  defendant  here  says,  in  answer  to  the      [  *764  ] 
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NovBLLi  plaintifif'B  claim,  that  he  has  indorsed  two  bills  to  the  plaintiff  for 
Rossi,  the  value,  and  is  not  to  blame  if  they  have  proved  unproductive. 
But  for  the  cancelling,  Heath  &  Co.  would  have  paid  them. 
It  is  said,  that  a  cancelling  by  mere  mistake  and  without  authority 
is  by  the  English  law  of  no  effect,  and  Raper  v.  Birkbeck{i) 
may  be  cited  as  an  authority  to  that  purpose ;  but  there  Lord 
Ellbnbobouoh  seems  to  admit,  that  if  the  indorsers  had  shewn, 
in  point  of  fact,  that  after  paying  the  bill,  they  would  have  been 
subjected  to  any  difficulty  in  recovering  over,  by  reason  of  the 
cancellation,  the  question  as  to  their  liability  would  have  been 
different.  It  may  be  true,  that  such  an  accident  makes  no 
difference  in  the  rights  of  the  holder  of  the  bill,  as  against  the 
acceptor ;  but  in  the  case  of  an  intermediate  party  it  may  well 
be  questioned,  whether,  if  such  person  would  be  unjustly  exposed 
to  the  risk  of  injury  by  paying  the  bill,  he  is,  under  such  circum- 
stances, obliged  to  do  so.  If  Heath  &  Go.  had  taken  up  these 
bills,  the  state  of  the  acceptances  would  evidently  have  been  a 
material  obstacle  to  their  recovering  against  Bodin.  Besides,  the 
judgment  of  the  Gour  Boy  ale  is  in  part  founded  on  a  conclusion 
of  fact,  which  they  were  at  liberty  to  form  from  the  statements 
before  them,  that  the  bills  had  actually  been  paid.  They  are  a 
court  of  competent  jurisdiction,  and  have  decided  the  question 
between  these  parties. 

LoBD  Tbnterden,  Gh.  J.  : 

It  is  unfortunate  for  the  defendant,  if  the  law  of  England 
[  •res  ]  compels  him  to  pay  *this  debt,  while  the  sentence  of  the  French 
Gourt,  confirmed  on  appeal,  prevents  his  recovering  the  amount 
from  the  indorsers  and  drawers  of  the  bills  abroad.  But  this  is 
the  consequence  of  his  own  act.  Without  waiting  to  ascertain 
what  the  judgment  of  an  English  Court  would  be  in  a  proceeding 
on  these  bills,  he  goes  at  once  for  relief  before  a  Gourt  in  France, 
where  the  law  of  England  is  misinterpreted,  it  being  considered 
there  that  the  remedy  upon  the  bills  in  this  country  was  suspended 
by  the  accidental  cancelling  of  the  acceptance,  and,  consequently, 
the  indorsers  and  drawers  discharged.  If  the  defendant  had 
waited  the  result  of  an  action  here,  the  decision  of  the  French 
(1)  13  R.  R.  354  (15  East,  17). 
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Court  would  then  probably  have  been  different.    If  there  is  no      Novrlli 
person  in  this  country  from  whom  the  defendant  can  recover        rossi. 
what  he  is  liable  to  pay  in  this  action,  that  is  certainly  a  mis- 
fortune, but  it  is  one  that  he  has  brought  upon  himself.     The 
verdict  for  the  plaintiff  must  stand. 


TAYLOR  AND   Anotheb,   Assignees  of  WALSH,   a        J^^- 

^  '  June  18. 


[774] 


Bankrupt,   v.   GREGORY. 

(2  Bam.  &  Adol.  774—776 ;  S.  C.  9  L.  J.  K.  B.  329.) 

A  verdict  was  taken  for  3,000/.  subject  to  an  award,  to  be  made  by  a 
certain  day,  as  to  the  amount  of  damages.  The  arbitrator  accidentsdly 
let  the  day  pass  without  making  his  award,  and  the  defendant's  attorney 
would  not  consent  to  the  time  being  enlarged.  The  Court  granted  liberty 
to  the  plaintiff  to  enter  up  judgment  and  issue  execution  forthwith  for 
the  whole  amount  of  the  verdict,  unless  the  enlargement  were  consented 
to.  But  at  the  instance  of  the  bail,  they  ordered  that  no  execution 
should  issue  against  them  before  a  certain  time,  when  it  appeared  that 
the  defendant,  who  was  abroad,  would  probably  be  in  England. 

A  VERDICT  having  been  taken  in  this  case  for  8,000Z.,  subject  to 
a  reference  as  to  the  amount  of  damages,  the  arbitrator  accidentally 
omitted  to  enlarge  the  time  for  making  his  award ;  and  the  day 
appointed  for  that  purpose  having  elapsed,  and  no  award  being 
made,  a  rule  was  obtained  in  this  Term,  calling  on  the  defendant 
to  shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  enter 
up  judgment  and  issue  ^execution  forthwith,  unless  the  defendant  [  '^^^  3 
should  consent  to  an  enlargement  of  the  time;  and  why  the 
defendant  or  his  attorney  should  not  pay  the  costs  of  that  appli- 
cation. It  appeared  by  the  affidavits  of  the  respective  parties 
that  the  defendant's  attorney  had  been  requested  to  consent  that 
the  time  might  be  enlarged,  but  refused,  except  upon  certain 
conditions,  one  of  which  was,  that  the  bail  should  be  exonerated ; 
and  it  was  admitted  that  the  object  contemplated  in  preventing 
the  reference  from  proceeding  was  to  gain  time  for  the  bail  till 
the  defendant  himself  (who  had  left  England  while  the  action 
was  depending)  should  return.  It  appeared  that  the  defendant 
had  given  a  promise  to  this  effect,  and  that  a  letter  had  been 
received  from  him,  dated  in  the  preceding  March,  in  which  he 
requested  to  be  informed  of  the  progress  of  the  cause,  engaged  to 
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Taylor      relieve  those  who  might  be  subject-  to  liability  on  his  accoant, 
Gregory,     ^nd  desired  that  an  answer  might  be  sent  to  him  in  Jamaica,  to 
which  place  he  was  then  proceeding  from  South  America. 

Campbell  and  Richards  now  shewed  cause : 

Harper  v.  Ahrahnmsii)  is  an  authority  against  this  application. 
There  a  verdict  was  taken  in  an  action  of  trover,  subject  to  a 
reference  as  to  the  value  of  the  property.  The  arbitrator  died 
without  having  made  an  award.  The  parties  agreed  that 
another  should  be  substituted ;  but  the  defendant  afterwards 
withdrew  his  consent.  The  Court  of  Common  Pleas  refused 
a  rule  for  delivering  the  postea  to  the  plaintiff,  or  inserting  the 
name  of  the  proposed  new  arbitrator  in  the  order  of  reference : 
[  •776  ]  and  *they  said  that  the  death  of  the  arbitrator  without  having 
made  an  award  was  an  opening  of  the  cause. 

(Lord  Tenterden,  Ch.  J.:  It  would  not  properly  be  an 
opening  of  the  cause  where  nothing  but  the  amount  of  damages 
was  referred.) 

There  might  have  been  ground  for  this  application  if  the 
reference  had  gone  off  by  any  fault  of  the  defendant ;  but  no 
blame  attaches  to  him. 

Folletty  contra  : 

The  plaintiffs  here  have  a  verdict,  only  subject  to  arbitration 
as  to  the  damages.  They  are  entitled  to  have  judgment  and 
execution  to  some  amount,  and  ought  not  to  be  deprived  of  that 
advantage,  nor  the  defendant  placed  in  a  better  situation  than 
before,  by  an  accidental  omission  of  the  arbitrator.  In  Woolley 
V.  Kdlii  (2),  where  a  verdict  had  been  found  for  400Z.,  subject  to 
a  reference  as  to  the  amount,  but  the  arbitrator,  finding  that 
he  had  advised  as  counsel  in  the  cause,  declined  proceeding, 
and  the  defendant  refused  to  name  another  arbitrator,  this 
Court  ordered  judgment  and  execution  to  issue  for  400Z.,  unless 
the  defendant  would  consent  to  another  arbitrator  being 
appointed. 

(1)  21  E.  R.  732  (4  Moore,  3).  (2)  25  B.  R.  312  (1  B.  &  C.  68). 
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The  Court  were  of  opinion   that  the  rule  should  be  made       Taylor 
absolute,  except  as  to  costs :  but,  referring  to  the  letter  above-     grboory. 
mentioned,  they  ordered  that  no  proceedings  should  be  taken 
for  fixing  the  bail  before  the  end  of  Michaelmas  Term. 

Rule  absolute  on  these  terms. 


In  the  Matter  of  Arbitration  between  CHURCHER,        issi- 
Gent.  One,  &c.  and  STRINGER,  Gent.  One,  &c.  '^'"'^^^' 


(2  Barn.  &  Adol.  777—778 ;  S.  C.  9  L.  J.  K.  B.  318  ;  1  Dowl.  Pr.  C.  332.) 

On  an  award  directing  payment  of  money  at  a  certain  time,  interest, 
from  that  time  till  pajTnent,  may  be  recovered  by  action,  but  not  by 
motion  for  an  attachment. 

Certain  matters  in  diflference  between  the  above  parties,  were 
referred  to  an  arbitrator,  who  awarded  that  Stringer  should 
pay  Chm'cher  a  sum  of  money  on  the  24th  of  November,  1830. 
The  money  not  being  paid,  (though  Churcher  attended  at  the 
proper  time  and  place  to  receive  it,)  a  rule  nisi  was  obtained 
on  the  21st  of  January  following,  for  an  attachment  for  non- 
payment of  the  sum  awarded ;  and,  on  cause  being  shewn,  this 
Court  referred  it  to  the  Master  to  ascertain  whether  or  not 
certain  deductions  should  be  made.  The  Master  reported,  on 
the  5th  of  May,  that  the  whole  ought  to  be  paid,  which  was 
done  on  the  9th,  but  Churcher  claimed  interest  from  the  time 
of  payment  fixed  in  the  award,  until  the  day  when  the  debt  was 
actually  discharged ;  and  he  received  the  principal  sum  without 
prejudice.  A  rule  was  obtained  in  the  present  Term,  calling 
upon  Stringer  to  shew  cause  why  an  attachment  should  not 
issue  against  him  for  not  paying  certain  sums  in  the  rule 
specified,  being  the  interest  upon  the  sum  awarded,  from  the 
24th  of  November  to  the  21st  of  January,  and  from  thence  to 
the  9th  of  May. 

Kelly  now  shewed  cause,  and  admitted  that  he  knew  of  no 
decision  upon  the  point,  but  contended  that  the  rule  not  being 
sanctioned  either  by  express  authority  or  by  practice,  ought  not 
to  be  granted. 


[777] 
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Churcheb  Hogging y  contra,  being  asked  by  the  Coubt  if  he  could  refer 

Stbinobb.  to  any  authority,  said  there  was  none  on  the  precise  point,  but 
[  778  ]  that  in  an  action  brought  upon  an  award,  Abbott,  Ch.  J. 
had  held  interest  to  be  recoverable  from  the  time  of  demand : 
Marquis  of  Anglesey  v.  Chafey  (l) ;  and  Pinhorn  v.  Tuckington  (2) 
(where  the  demand  was  made  at  the  day  and  place  appointed,  as 
in  the  present  case)  was  to  the  same  effect :  and  there  appeared 
no  reason  why,  in  case  of  an  award,  interest  as  well  as  principal 
should  not  be  recoverable  both  by  attachment  and  by  action. 

Lord  Tenterden,  Ch.  J. : 

In  an  action  brought  upon  an  award,  interest  may  certainly 
be  recovered,  and  I  have  myself  held  so  more  than  once  ;  but  I 
never  heard  that  it  could  be  proceeded  for  by  motion  for  an 
attachment.  That  distinction  has  always  prevailed  in  practice ; 
interest  as  well  as  principal  may  be  recovered  in  an  action,  but 
on  motion,  the  principal  only. 

The  rest  of  the  Court  concurred. 

Kelly  then  prayed  that  the  rule  might  be  discharged  with 
costs,  but  the  Court  refused  this. 

Rule  discharged,  without  costs. 


1831.       The   Proprietors  of  the  STOURBEIDGE  CANAL  v. 
[1^]  WHEELEY  AND  Others. 

(2  Bam.  &  Adol.  792—797.) 

Where  a  canal  is  made  pursuant  to  Act  of  Parliament,  the  right  of  the 
proprietors  to  toll  is  derived  entirely  from  the  Act;  and  is  to  be  considered 
as  if  there  was  a  bargain  between  them  and  the  public,  the  terms  of  which 
are  expressed  in  the  statute :  and  the  rule  of  construction  is,  that  any 
ambiguity  in  the  terms  of  the  contract  must  operate  against  the  company 
of  adventurers,  and  in  favour  of  the  public.  The  proprietors,  therefore, 
can  claim  nothing  which  is  not  clearly  given  to  them  by  the  Act. 

A  canal  was  formed  upon  two  levels,  which  were  connected  by  a  chain 
of  locks.     Upon  the  upper  level,  there  was  no  lock  whatever. 

By  the  Act  of  Parliament  for  making  the  canal,  all  persons  were  to  be 
at  liberty  to  navigate  thereupon  with  boats,  upon  payment  of  such  rates 
and  dues  as  should  be  demanded  by  the  Company,  not  exceeding  the 
rates  therein  mentioned;  and,  by  another  clause,  the  Company  were 

(1)  Manning  8  Digest,  tit.  Interest,  A.  (a),  pi.  19.  (2)  3  Camp.  468. 
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authorised  to  take  certain  rates  and  duties  for  every  ton  of  iron  and 
other  goods  navigated  on  any  part  of  the  canal,  and  which  should  pass 
through  any  one  or  more  of  the  locks;  and  power  was  given  to  the 
owners  of  adjoining  lands  to  use  pleasure  hoats  on  the  canal,  without 
paying  dues,  so  as  the  same  did  not  pass  through  any  lock,  and  were  not 
used  for  carrying  goods : 

Held,  that  this  Act  gave  no  right  to  demand  toll  for  boats  navigating 
the  upper  level  of  the  canal,  in  which  there  were  no  locks. 

This  case  was  argued  in  the  last  Term  (i)  by  Sir  James  Scarlett 
for  the  plaintiflf,  and  Campbell  for  the  defendants.  The  facts  of 
the  case,  the  several  clauses  of  the  Act  of  Parliament  upon 
which  the  question  arose,  and  the  arguments  urged,  are  so  fully 
stated  and  commented  on  in  the  judgment  delivered  by  the 
Court,  that  it  is  deemed  unnecessary  to  notice  them  here. 

Cur.  adv.  vvlt. 

Lord  Tentbrdbn,  Ch.  J.  in  the  course  of  this  Term,  delivered 
the  judgment  of  the  Court  : 

This  case  was  argued  before  us  in  the  last  Term.  It  was  an 
action  of  assumpsit  brought  by  the  plaintiffs  to  recover  the  sum 
of  492/.  9«.  as  a  compensation  for  the  use  of  a  way  or  passage 
for  boats  loaded  with  coals  and  other  merchandize,  along  a 
part  of  the  plaintiffs'  canal,  made  under  the  powers  of  the 
16  Geo.  III.  c.  28,  an  Act  of  Parliament  for  making  and  main- 
taining the  Stourbridge  *  Canal  with  two  collateral  cuts.  This 
canal  was  formed  upon  two  levels ;  the  upper  or  summit  level, 
which  communicates  with  the  Dudley  Canal,  then  intended  to 
be  made  and  since  completed;  upon  the  whole  of  which  level 
there  is  no  lock ;  and  the  lower  or  Stourbridge  level,  extending 
from  Stourbridge  to  Stourton ;  and  the  two  levels  are  connected 
by  a  chain  of  sixteen  locks.  The  defendants  have  carried  large 
quantities  of  coals  and  other  goods,  part  from  the  Dudley  Canal, 
part  not,  along  the  upper  level,  without  passing  through  any 
lock.  Until  recently  they  have  paid  to  the  plaintiffs  a  com- 
pensation in  the  nature  of  tonnage  for  the  coals  and  goods  so 
carried,  as  other  persons  have  also  done;  but  the  defendants 
having  latterly  refused  to  do  so,  this  action  has  been  brought ; 
and  the   question   is,   whether    the    plaintiffs    are  entitled  to 
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demand  any  thing  for  the  use  of  the  part  of  the  canal  on 
which  the  defendants  have  so  navigated ;  if  they  are,  the  sum 
claimed  is  admitted  to  be  reasonable,  and  the  plaintiffs  are 
entitled  to  recover  it:  if  they  are  not,  the  previous  payments 
by  the  defendants  cannot  render  them  liable,  and  the  plaintiffs 
cannot  recover  any  thing. 

The  canal  having  been  made  under  the  provisions  of  an  Act 
of  Parliament,  the  rights  of  the  plaintiffs  are  derived  entirely 
from  that  Act.  This,  like  many  other  cases,  is  a  bargain 
between  a  company  of  adventurers  and  the  public,  the  terms 
of  which  are  expressed  in  the  statute;  and  the  rule  of  con- 
struction in  all  such  cases  is  now  fully  established  to  be  this, — 
that  any  ambiguity  in  the  terms  of  the  contract  must  operate 
against  the  adventurers,  and  in  favour  of  the  public;  and  the 
plaintiffs  can  claim  nothing  which  is  not  clearly  given  to  them 
by  the  Act.  This  rule  is  laid  down  in  distinct  terms  by  *the 
Court  in  the  case  of  The  Hull  Dock  Comjmni/  v.  La  MarcJie  (i), 
where  some  previous  authorities  are  cited ;  and  it  was  also  acted 
upon  in  the  case  of  The  Leeds  and  Liverpool  Canal  Company  v. 
Hustler  (2). 

Adopting  this  rule,  we  are  to  decide  whether  a  right  to 
demand  some  compensation  for  the  use  of  this  part  of  the 
canal,  is  clearly  and  unambiguously  given  to  the  plaintiffs  by 
this  Act  of  Parliament ;  and  we  think  it  is  not. 

The  Act  of  Parliament  recites  that  the  proposed  canal  will 
be  of  public  utility  (p.  732) ;  the  Company  are  empowered  to 
purchase  land  for  the  use  of  the  navigation  (p.  748) ;  the  lands 
acquired  by  voluntary  or  compulsory  sale  are  vested  in  the 
proprietors  for  the  use  of  the  navigation,  and  for  no  other  use 
or  purpose  whatsoever  (p.  759) ;  and  all  persons  whatsoever  are 
to  have  free  liberty  **  to  navigate  upon  the  canal  and  collateral 
cuts  with  any  boats  or  other  vessels  '*  of  certain  dimensions, 
**  and  to  use  the  wharfs  and  quays  for  loading  and  unloading 
any  goods,  wares,  merchandize,  and  commodities;  and  also  to 
use  the  towing  paths  with  horses  for  haling  and  drawing  such 
boats  and  vessels  upon  payment  of  such  rates  and  dues  as  shall 
be  demanded  by  the  said  Company  of  Proprietors  not  exceeding 
(1)  32  R.  R.  337,  342  (8  B.  &  C.  42,  51).  (2)  1  B.  &  C.  424. 
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the  rates  before  mentioned  in  the  statute  '*  (p.  788).  This  refers 
to  a  previous  clause,  p.  777,  which  provides,  that  in  consideration 
of  the  great  charge  and  expense  of  the  proprietors  in  making, 
maintaining,  and  supplying  with  water  the  canal  and  collateral 
cuts,  &c.,  it  shall  be  lawful  for  the  Company  from  time  to  time 
to  ask,  demand,  take,  and  recover  for  their  own  use  and  benefit 
for  the  tonnage  and  wharfage  of  iron,  &c.,  and  other  commodities 
navigated,  carried,  *and  conveyed  thereon,  such  rates  and  duties 
as  they  shall  think  fit,  not  exceeding  the  sum  of  sixpence  for 
every  ton  of  iron,  &c.  navigated  on  any  part  of  the  canal,  and 
which  shall  pass  through  any  one  or  more  of  the  locks  which 
shall  be  erected  on  the  said  canal.  A  similar  provision  is 
made  for  the  tonnage  and  wharfage  of  goods  in  vessels  navigated 
on  the  collateral  cuts;  and  a  power  of  bringing  an  action  for 
arrears  or  distraining  is  given  to  the  Company. 

Now,  it  is  quite  certain  that  the  Company  have  no  right 
expressly  given  to  receive  any  compensation  except  the  tonnage 
paid  for  goods  carried  through  some  of  the  locks  on  the  canal 
or  collateral  cuts ;  and  it  is  therefore  incumbent  upon  them  to 
shew  that  they  have  a  right  clearly  given  by  inference  from 
some  of  the  other  clauses. 

One  of  the  clauses  relied  upon  by  the  plaintififs  is  that  which 
gives  the  public  the  use  of  the  canal,  p.  788,  and  it  is  contended 
that  no  persons  have  a  right  to  use  any  part  of  the  canal  under 
that  clause,  except  those  who  actually  do  pay  some  of  the  rates 
or  dues,  and  consequently  pass  some  of  the  locks ;  and  that  if 
individuals  have  no  right  to  navigate  a  particular  part,  the 
Company  may  make  their  own  bargain  as  to  the  terms  upon 
which  they  may  be  permitted  to  do  so. 

But  the  clause  in  question  is  capable  of  two  constructions  ; 
one,  that  those  persons  who  pass  the  locks,  and  therefore  pay 
the  rates,  and  those  only,  are  entitled  to  navigate  any  part  of 
the  canal  or  cuts;  the  other,  that  all  persons  are  entitled  to 
use  it,  paying  rates  when  rates  are  due.  The  former  of  these 
constructions  is  against  the  public  and  in  favour  of  the  Company, 
the  latter  is  in  favour  of  the  public  and  against  the  Company, 
*and  is  therefore,  according  to  the  rule  above  laid  down,  the  one 
which  ought  to  be  adopted. 
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And  indeed  the  more  obvious  meaning  of  this  clause  is,  to 
declare  that  the  canal  is  dedicated  to  the  public,  but,  at  the 
same  time,  to  preserve  the  right  of  the  Company  to  the  rates 
already  given;  and  it  is  reasonable  to  suppose  that,  by  the 
section,  p.  777,  which  gives  the  rates  as  a  compensation  for  the 
expenses  of  the  proprietors,  the  Legislature  meant  to  include  all 
the  benefit  they  were  to  derive  from  the  canal,  and  not  to  leave 
the  Company  to  make  what  agreement  they  pleased  with  the 
public  in  cases  not  provided  for,  and  to  gain  an  unlimited  profit 
from  a  particular  part  of  it.  They  probably  did  not  contemplate 
the  case  of  persons  using  the  canal  who  did  not  pass  any  lock ; 
but  whether  the  omission  was  intentional,  or  arose  from  inad- 
vertence, it  is  still  an  omission  in  that  clause  which  provides  for 
the  emolument  of  the  Company. 

Another  section  upon  which  some  reliance  was  placed,  was 
that  in  page  789,  which  gives  to  the  owners  of  adjoining  lands 
the  power  to  use  any  pleasure  boats  on  the  canal,  &c.  (so  as  the 
same  do  not  pass  through  any  lock)  without  paying  any  rates  or 
dues  for  the  same,  and  so  as  such  boat  be  not  used  for  carrying 
any  goods ;  and  it  is  argued  that  the  inference  arising  from  the 
latter  part  of  this  clause  is,  that  pleasure  boats  carrying  goods 
would  be  liable  to  pay  rates,  though  they  should  pass  no  locks  ; 
and  if  pleasure  boats,  then  all  other  boats  should  be  equally 
liable.  And  there  is  no  doubt  but  that  this  provision  does  afford 
some  colour  for  this  argument.  The  object  of  the  clause  appears 
to  have  been,  partly  to  secure  the  right  of  the  proprietors  to  use 
the  canal  with  pleasure  boats ;  (and  in  that  respect  it  is  intro- 
duced pro  *majore  cautela ;)  and  partly  to  prevent  the  Company 
being  injured  by  their  passing  through  locks ;  and  the  framer  of 
the  clause  seems  to  have  added  the  last  provision  in  the  section 
merely  to  put  pleasure-boats  with  goods  on  board,  on  the  footing 
of  loaded  vessels,  without  considering  whether  loaded  vessels  were 
liable  to  duties  or  not.  At  any  rate  this  clause  is  not  sufficient,  in 
our  judgment,  to  enable  us  to  say  that  it  is  clear  the  Legislature 
intended  to  give  the  plaintiffs  the  right  to  the  compensation 
claimed  for  the  use  of  a  part  of  the  canal  where  there  is  no  lock. 

Upon  the  principle  of  construction,  therefore,  above  laid  down, 
viz.,  that  the  Company  are  entitled  to  impose  no  burthen  on  the 
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public  for  their  own  benefit  except  that  which  is  clearly  given 

by  the  Act,  we  are  of  opinion  that,  as  their  right  to  claim  this 

compensation  is  not  clearly  given  by  the  Act,  the  plaintiffs  are 

not  entitled  to  recover. 

Judgment  for  defendants. 
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KENT  V.  SHUCKAED  (1). 

(2  Bam.  &  Adol.  803—805 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  1.) 
An  innkeeper  is  responsible  for  money  belonging  to  his  guest. 

Tms  was  an  action  against  an  innkeeper  at  Brighton,  to 
recover  the  value  of  a  bag,  containing  bank-notes,  lost  by  the 
plaintiff  daring  the  time  he  resided  as  a  guest  in  the  defendant's 
inn.  Plea,  not  guilty.  At  the  trial  before  Gaselee,  J.  at  the 
last  Assizes  for  the  county  of  Sussex,  the  following  appeared  to 
be  the  facts  of  the  case :  The  plaintiff  and  his  wife,  with  a  young 
lady  (Miss  Stratford),  arrived  at  the  defendant's  inn  in  the 
evening  of  Wednesday  the  1st  of  December,  1880,  and  took  a 
sitting  room  and  two  bedrooms  so  situated,  that  the  door  of  the 
sitting  room  being  open,  a  person  there  could  see  the  entrances 
into  both  bed  rooms.  On  the  following  day,  Mrs.  Kent  went 
into  the  bed  room,  and  laid  a  reticule,  which  contained  the 
money,  on  her  bed,  and  afterwards  returned  into  the  sitting 
room,  leaving  the  door  between  that  and  the  bed  room  open. 
After  she  had  remained  in  the  sitting  room  for  about  five 
minutes,  she  sent  Miss  Stratford  for  the  reticule,  and  it  was  not 
to  be  found.  On  behalf  of  the  defendant,  it  was  urged,  among 
other  objections,  that  an  innkeeper  was  responsible  for  goods 
and  chattels  only,  and  not  for  money.  The  learned  Judge 
reserved  this  point,  and  directed  the  jury  to  find  for  the  plaintiff, 
if  they  thought  the  money  was  lost  or  stolen  out  of  the  inn. 
The  jury  having  found  a  verdict  for  the  plaintiff, 

Andrews,  Serjt.  now  moved  for  liberty  to  enter  a  nonsuit : 

By  the  common  law,  innkeepers  are  responsible  for  goods  and 
chattels  belonging  to  their  guests.     There  *is  no  authority  to 

(1)  See  now  26  &  27  Vict.  c.  41,  L.  T.  851,  C.  A.,  where  many  cases 
ajid  Medawary.  Grand  Hotel  Co.,  ^9\,  bearing  on  the  general  liability  of 
2  Q.  B.  11,  60  L.  J.  Q.  B.  209,  64      innkeepers  are  collected.— F.  P. 
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Kent        shew  that  they  are  bo  for  money.     If  they  be,  there  will  be  no 
Shuckabd.    limit  to  their  responsibility.     An  innkeeper  cannot  know  or  form 
any  judgment  of  the  amount  of  money  a  guest  may  have. 

Lord  Tenterden,  Ch.  J. : 

There  are  many  cases  where  money  has  been  recovered  in  an 
action  against  carriers,  who,  like  innkeepers,  are  liable  by  the 
custom  of  the  realm ;  and  I  cannot  see  any  distinction  in  this 
respect  between  an  innkeeper  and  a  carrier.  The  principle  on 
which  the  liability  of  an  innkeeper  for  the  loss  of  the  goods  of 
his  guest  is  founded,  is,  both  by  the  civil  and  common  law,  to 
compel  the  innkeeper  to  take  care  that  no  improper  person  be 
admitted  into  his  house,  and  to  prevent  collusion  between  him 
and  such  person.  In  thA  Digest,  lib.  4,  tit.  9,  s.  1,  after  stating 
the  law,  that  an  innkeeper  is  liable  for  the  goods  of  his  guests, 
it  is  said,  *'  Nisi  hoc  esset  statutum,  materia  daretur  cum  furibus 
ad  versus  eos  quos  recipiunt  coeundi."  If  we  were  to  grant  the 
present  rule  we  should  break  in  upon  that  principle.  If  a  lady 
were  to  leave  a  valuable  shawl  in  her  room,  the  innkeeper 
(though  unacquainted  with  its  value)  would  clearly  be  responsible 
for  it  if  lost :  and,  upon  the  same  principle,  he  must  be  so  in 
this  case. 

Parke,  J. : 

This  case  falls  within  the  general  principle  upon  which  the 
liability  of  innkeepers  is  founded,  and  there  is  no  distinction  in 
this  respect  between  money  and  goods. 

Taunton,  J. : 

In  Calye's  case(i),  the  words  of  the  writ  which  lies  against  the 
innkeeper  are  stated,  and  there  it  is  observed  that  the  words 
[  •805  J  **hospitibus  damnum  *non  eveniat,"  are  restrained  by  the  first 
words,  **  eorum  bona  et  catalla  infra  hospitia  ilia  existentia 
absque  substractione  custodire,'*  &c.  **  which  words  (bona  et 
catalla)  by  the  said  words  ita  quod,  &c.  hospitibus  damnum  non 
eveniat,  although  they  do  not  of  their  proper  nature  extend  to 
charters  and  evidences  concerning  freehold  or  inheritance,  or 
(1)  8  Co.  Bep.  33  a. 
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obligations,  or  other  deeds  or  specialties,  being  things  in  action,  Kent 
yet  in  this  case  it  is  expounded  by  the  latter  words  to  extend  to  shuckabd. 
them;  for  by  them  great  damages  happen  to  the  guest:  and, 
therefore,  if  one  brings  a  bag  or  chest,  <&c.  of  evidences  into  the 
inn,  or  obligations,  deeds,  or  other  specialties,  and  by  default  of 
the  innkeeper  they  are  taken  away,  the  innkeeper  shall  answer 
for  them."  On  the  same  principle  he  must  be  responsible  for 
money. 

Pattbson,  J. : 

There  is  no  distinction  between  money  and  goods,  as  to  the 

liability  of  innkeepers. 

•  .  Rule  refused. 


REX  V.  The  INHABITANTS  of  LANCASHIRE.  i83i. 

(2  Bam.  &  Adol.  813—816 ;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  1.)  '—  ' 


By  the  statute  43  Geo.  m.  c.  59,  s.  5,  no  bridge  thereafter  to  be 
erected  or  built,  is  to  be  repairable  at  the  expense  of  the  county,  unless 
erected  under  the  direction  of  the  county  surveyor,  &c.  This  applies 
only  to  bridges  newly  built,  not  to  a  bridge  merely  widened  or  repaired 
since  the  passing  of  the  Act. 

Trustees  under  a  Turnpike  Act  having  built  a  bridge  across  a  stream, 
where  a  culvert  would  have  been  sufficient,  but  a  bridge  is  better  for  the 
public,  the  county  cannot  refuse  to  repair  the  bridge  on  the  ground  that 
it  was  not  absolutely  necessary. 

Indictment  for  not  repairing  Leigh  Bridge,  situate  in  the 
highway  from  Manchester  to  Wilmslow.  Plea,  not  guilty.  At 
the  trial  before  Parke,  J.  at  the  Lancaster  Summer  Assizes,  1881, 
it  appeared  that  the  bridge,  which  was  a  carriage  bridge,  had 
been  widened  subsequently  to  the  passing  of  the  statute 
48  Geo.  III.  c.  59,  by  the  trustees  of  the  turnpike  road  between 
Manchester  and  Wilmslow.  The  bridge  was  originally  built  by 
them ;  but  had  not  before  been  chargeable  to  the  county.  The 
statutes  under  which  they  acted  gave  them  a  discretionary 
power  to  erect  bridges ;  and  the  funds  of  the  trust  were  made 
applicable  to  the  repairs.  The  public  had  used  the  bridge  in  its 
present  state  for  a  number  of  years.  It  was  urged,  on  behalf 
of  the  defendants,  that  the  alteration  in  the  width  of  the  bridge 
rendered  it  a  new  bridge^  and  consequently  brought  it  within  the 
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Bex         fifth  section  of  48  Geo.  III.  c.  59,  which  exempts  counties  from 

The  Inhabi-  repairing  bridges  erected  after  the  passing  of  the  Act,  unless 

LiSfo^HiBE.  ^^^*  under  the  direction  of  the  county  surveyor,  or  a  person 

[  *814  ]       appointed  by  the  justices  at  Sessions  (i) :  *and  that  this  structure, 

not  having  been  made  under  such  direction,  was  not  repairable 

by  the  inhabitants.    The  learned  Judge  reserved  the  point  ; 

and  the  jury,  in  answer  to  questions  proposed  by  him  in  his 

summing-up,  found,  that  it  was  necessary  to  have  a  bridge  or 

culvert  for  the  passage  of  a  stream  at  the  place  in  question ;  that 

a  bridge  was  better  for  the  public;  but  that  a  culvert  would 

suffice,   and  would  be  beneficial.    A  verdict  of  guilty   having 

been  taken, 

Starkie  now  moved  for  a  rule  to  shew  cause  why  a  verdict  of 
acquittal  should  not  be  entered  : 

This  is,  substantially,  a  bridge  erected  since  the  passing  of  the 
Act  48  Geo.  III.  c.  59.  It  cannot  be  said  that  this  bridge,  which 
the  county  is  called  upon  to  repair,  existed  at  that  time.  The 
inhabitants  of  a  county  are  not  obliged  to  widen  a  bridge :  Bex 
V.  The  Inhabitants  of  Devon  (2).  In  that  case  the  widening  is,  by 
two  of  the  Judges,  put  upon  the  same  footing  as  the  making  of  a 
new  bridge.  Bayley,  J.  says  there,  "  I  am  of  opinion,  that  as  a 
county  is  not  bound  to  make  a  bridge,  it  is  not  bound  to  widen 
[  *815  ]  *one :  quoad  the  addition,  that  would  be  a  making ;  because  the 
addition  beyond  the  existing  width,  would  be  pro  tanto  a  new 
bridge."     But  further,  it  has  been  found  by  the  jury  that  a 

(1)  The  words  of  the  statute  (s.  5),  erected  in  a  substantial  and  commo- 

are,  "  And  for  the  more  clearly  ascer-  dious  manner,  under  the  direction  or 

taining  the   description   of  bridges  to  the  satisfaction  of  the  county  sur- 

hereafter  to  be  erected,  which  inhabi-  veyor,  or  person  appointed  by  the 

tants  of  counties  shaU  and  may  be  justices  of  the  peace  at  their  General 

bound  or  liable  to  repair  and  main-  Quarter  Sessions  assembled,  or  by  the 

tain,  be  it  further  enacted,  that  no  justices  of  the  peace  of  the  county  of 

bridge  hereafter  to  be  erected  or  built  Lancaster,  at  their  annual  General 

in  any  county,  by  or  at  the  expense  Sessions :  and  which  surveyor,  or  per- 

of  any  individual  or  private  person  son  so  appointed,  is  hereby  required 

or  persons,  body  politic  or  corporate,  to  superintend  and  inspect  the  erec- 

shall  be  deemed  or  taken  to  be  a  tion  of  such  bridge,  when  thereunto 

county  bridge,  or  a  bridge  which  the  requested  by  the  jxarty  or   parties 

inhabitants  of  anj'  county  shall  be  desirous  of  erecting  the  same." 
compellable  or  liable  to  maintain  or  (2)  28  R.  B.  440  (4  B.  &  C.  670). 

repair,  unless  such  bridge  shall  be 
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culvert  in  this  place  would  have  been  sufficient.    Evidence  was         Rbx 
given  at  the  trial  that  it  would  have  been  equally  beneficial  with  the  inhabi- 
a  bridge ;  and,  at  all  events,  the  county  ought  not  to  be  put  to  lano^^hibe. 
the  expense  of  doing  more  than  is  necessary  for  the  public  use. 
No  argument  can  be    drawn    from    the   acquiescence  of  the 
inhabitants  in  the  construction  of  a  bridge ;  for  that  was  done 
under  the  powers  granted  by  the  local  Act ;  they  could  not 
therefore  interfere. 

(Lord  Tenterden,  Ch.  J. :  Nor  could  they,  if  an  individual 
had  built  it.) 

If  an  individual  erects  an  unnecessary  bridge,  it  may  be  indicted 
as  a  nuisance:  Rex  v.  The  West  Riding  of  Yorkshire {i). 

(Lord  Tenterden,  Ch.  J. :  The  words  of  Lord  Ellbnborouoh 
there  are,  ''If  it  be  built  in  a  slight  or  incommodious  manner 
no  person  can,  at  his  choice,  impose  such  a  burthen  on  the 
county;  and  it  may  be  treated  altogether  as  a  nuisance,  and 
indicted  as  such.") 

Lord  Tenterden,  Ch.  J. : 

On  the  point  reserved  in  this  case,  I  am  of  opinion  that  the 
defendants  are  not  entitled  to  a  verdict.  Before  the  statute 
48  Geo.  III.  c.  59,  the  county  was  obliged  to  repair  bridges  by 
whomsoever  built,  if  they  were  beneficial  to  the  pubUc.  The 
fifth  section  of  the  Act  was  framed  for  the  more  clearly 
ascertaining  the  description  of  bridges  thereafter  to  be  erected, 
which  inhabitants  of  counties  should  be  bound  to  repair  and 
maintain :  and  it  provides,  ''  that  no  bridge  hereafter  to  be 
erected  or  built  in  any  county,"  *shall  be  repairable  at  the  [  •816  ] 
expense  of  the  inhabitants,  unless  erected  under  such  superin- 
tendence as  is  there  pointed  out.  But  the  case  of  a  bridge 
widened,  as  in  the  present  instance,  appears  not  to  have  occurred 
to  the  Legislature ;  at  all  events*,  it  is  not  within  the  words  of 
the  section.  As  to  the  special  finding  of  the  jury,  it  may  be, 
that  some  persons  thought  a  culvert  as  beneficial  to  the  public  as 

(1)  6  B.  B.  439  (2  East,  342). 

48—2 
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Rbx         a  bridge,  but  the  jury  thought  a  bridge  was  better,  and  that 
The  Tnhabi-  being  their  opinion,  I  think  the  verdict  was  right. 


TANT8  OP 

Lancashire. 


LiTTLEDALB,  J. : 

I  think  the  Act  48  Geo.  III.  c.  59,  s.  5,  does  not  apply  to  this 
case.  The  bridge  existed  and  was  used  by  the  public  before  the 
passing  of  the  Act,  and  the  county  were  at  that  time  liable  to 
repair  it.  The  trustees  widened  it  after  the  Act  came  in  force, 
but  it  continued  the  same  bridge.  The  statute  only  applies  to 
bridges  newly  erected  after  its  passing.  As  to  the  other  point, 
if  the  jury  were  of  opinion  that  a  bridge  was  better  than  a 
culvert,  I  think  the  verdict  was  proper. 

Parke,  J. : 

I  am  also  of  opinion,  that  the  statute  applies  only  to  new 
bridges,  and  not  to  those  repaired  or  widened.  As  to  the 
comparative  advantages  of  a  bridge  or  a  culvert,  I  think  the 
jury  came  to  a  right  conclusion  on  the  evidence,  and  that  the 
verdict  ought  not  now  to  be  disturbed. 

Taunton,  J. : 

I  am  of  the  same  opinion.  The  enlargement  of  the  bridge 
did  not  destroy  its  identity.  It  was  the  same  bridge,  though 
wider. 

Rule  refused. 


1831.  MOOEE  V.  EOBINSON. 

Nov,  6. 
(2  Barn.  &  Adol.  817—818 ;  8.  C.  1  L.  J.  (N.  S.)  K.  B.  4.) 

I  817  J  ^  master  of  a  fly-boat,  who  is  hired  by  a  Canal  Company  at  weekly 

wages,  may  maintain  trespass  for  cutting  a  rope  fastened  to  the  vessel, 
whereby  it  was  being  towed  along  an  inland  navigation,  although  the 
vessel  and  the  rope  were  the  property  of  the  Company. 

Trespass  for  cutting  a  rope  of  the  plaintiff,  fastened  to  a  vessel 
of  the  plaintiff,  for  the  purpose  of  hauling  and  towing  the  same, 
and  by  which  the  said  vessel  was  hauled  and  towed  along  the 
river  Aire.  Plea,  not  guilty,  and  a  justification.  At  the  trial 
before  Parke,  J.,  at  the  last  Summer  Assizes  for  Torkshire,  it 
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appeared  that  the  rope  in  question  was  part  of  the  tackle  belonging  Moobb 
to  a  fly-boat  which  plied  on  the  Aire  and  Galder  Navigation,  and  RoBn^soif. 
was  the  property  of  that  Navigation  Company;  and  that  the 
plaintiff  was  employed  by  the  Company  to  navigate  the  boat  at 
weekly  wages,  and  had  a  mate  under  him  in  the  management 
of  the  boat,  whom  he  hired  and  paid.  It  was  objected  that  the 
plaintiff  had  not  such  an  interest  in  the  boat  and  its  tackle  as 
would  enable  him  to  maintain  trespass.  But  the  case  of  Pitts  v. 
Gaince  (i)  was  cited,  where  Lord  Holt  said,  that  the  master  of  a 
ship  might  maintain  trespass,  as  the  bailiff  of  goods  might.  The 
learned  Judge  allowed  the  trial  to  proceed,  giving  the  defendant 
liberty  to  move  to  enter  a  nonsuit,  and  the  jury  found  a  verdict 
for  the  plaintiff. 

Blackbume  moved  accordingly  to  enter  a  nonsuit : 

Pitts  V.  Gaince  is  distinguishable  from  the  present  case,  because 
there  Lord  Holt  was  speaking  of  the  master  of  a  ship,  laden, 
and  ready  to  sail  for  Dantzick.  It  may  be  necessary  that  the 
master  of  a  vessel  navigating  to  foreign  parts  should  have  such 
full  powers  and  ^authority  as  may  confer  upon  him  a  possessory  [  *8i8  } 
interest  therein.  But  that  is  not  so  in  the  case  of  a  mere  boat 
plying  on  a  canal,  where  there  does  not  exist  such  a  necessity. 

(LiTTLEDALE,  J. :  Could  the  master  of  a  vessel  employed  in  the 
coasting  trade  maintain  trespass  ?) 

It  may  be  difficult  to  draw  the  exact  line.     Here,  however,  the 
plaintiff  was  but  a  mere  servant,  like  the  carter  who  drives  a  cart. 

Per  CuMAM : 

The  plaintiff  was  intrusted  with  the  management  of  the  vessel, 
and  had  a  person  under  him.    The  cases  are  not  distinguishable. 

Rule  refused. 
(1)  1  Salk.  10. 
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1831.  EEX  V.  The  JUSTICES  of  MIDDLESEX. 

—  '        (2  Bam.  &  Adol.  818—822  ;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  5 ;  1  Dowl.  P.  C.  117.) 

^    ^  J  Where  two  Acts  of  Parliament,  which  passed  during  the  same  session 

and  were  to  come  into  operation  the  same  day,  are  repugnant  to  each 
other,  that  which  last  received  the  royal  assent  must  prevail,  and  be 
considered  j9ro  tanto  a  repeal  of  the  other. 

Bbfobb  the  statute  10  Geo.  IV.  c.  ci.  the  highways  of 
St.  James's,  Glerkenwell,  were  by  certain  local  Acts  of  Parliament 
placed  under  the  management  of  trustees  or  commissioners. 
That  statute,  which  was  passed  to  amend  the  former  Acts,  by 
section  41,  enacted,  that  from  and  after  the  commencement  of 
that  Act,  the  trustees  or  commissioners  of  the  turnpike  roads 
within  St.  James's,  Clerkenwell,  should  be  discharged  from  the 
repair  of  the  roads  lying  wholly  within  St.  James's,  and  the  said 
roads  should  from  thenceforth  cease  to  belong  to  the  said  turn- 
pike roads,  or  to  be  under  the  control  or  management  of  the  said 
trustees,  and  should  from  time  to  time  thereafter  be  repaired, 
maintained,  supported,  kept  in  repair,  and  watered  by  the  com- 
missioners for  executing  the  said  recited  Acts  and  that  Act.  The 
Act  10  Geo.  IV.  c.  ci.  was  to  commence  and  take  eflfect  on  the 
[  819  ]  Ist  of  January,  *1880,  and  received  the  royal  assent  on  the  1st 
of  June,  1829.  By  ss.  7  and  8  of  another  Act  of  the  10  Geo.  IV. 
c.  lix.,  (for  consolidating  the  trusts  of  the  turnpike  roads  near 
the  metropolis,  north  of  the  Thames,)  which  received  the  royal 
assent  on  the  19th  of  June,  1829,  it  was  enacted,  that  from  and 
after  the  1st  of  January,  1880,  the  roads  therein  particularly 
mentioned  (including  the  roads  in  question) ,  should  cease  to  be  main- 
tained and  repaired,  watched,  watered,  or  lighted  by  the  commis- 
sioners then  acting,  and  should  from  thenceforth  be  deemed  and 
considered  to  be  common  highways,  and  should  from  thenceforth 
be  maintained,  repaired,  watched,  watered,  and  lighted  by  the 
parishes  in  which  the  same  were  respectively  situate,  by  the 
respective  surveyors  or  persons  appointed  under  and  by  virtue 
of  the  general  Act  of  the  13  Geo.  III.  c.  78.  A  rule  nisi  having 
been  obtained  for  a  mandamus  directed  to  the  justices  of  Middlesex, 
commanding  them  to  appoint  a  surveyor  of  the  highways  of 
St.  James's,  Clerkenwell,  pursuant  to  the  provisions  of  the 
13  Geo.  III.  c.  78, 
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French,  on  a  former  day  in  this  Term,  shewed  cause  :  Bex 

The  question  is,  if  two  contradictory  Acts  are  passed  in  the    ,     The 

^_'.  .  .^  ,  JUSTICBB  OP 

same  session  of  Parhament,  to  come  mto  operation  on  the  same  Middlbsbz. 
day,  which  is  to  take  effect  ?  The  time  at  which  the  royal  assent 
is  given  is  a  mere  accident.  In  the  absence  of  any  other  criterion, 
the  intention  of  the  Legislature  must  decide ;  and  that  is  to  be 
collected  from  a  comparison  of  the  statutes  themselves,  and  a 
consideration  of  the  objects  proposed  by  them,  and  of  the 
manner  in  which  they  may  best  be  made  available  for  the  public 
good.  (He  then  contended,  that  on  this  view  of  the  Acts,  that 
of  10  Geo.  IV.  c.  ci.  ought  to  prevail.) 

F.  Pollock  and  Bodkin,  contra :  [  820  ] 

The  two  Acts  containing  opposite  provisions,  that  which  last 
received  the  royal  assent  must  be  considered  as  virtually  repealing 
the  other.  In  The  Attorney-General  v.  Tlce  Chelsea  Water  Works 
Company  (i),  (cited  2  Dwarris  on  Statutes,^676,)  it  was  held  by 
all  the  Barons  of  the  Exchequer,  that  where  the  proviso  of  an 
Act  of  Parliament  is  directly  repugnant  to  the  purview,  the 
proviso  shall  stand,  and  be  a  repeal  of  the  purview,  as  it  speaks 
the  last  intention  of  the  makers ;  and  it  was  compared  at  the  Bar 
to  a  will,  in  which  the  latter  part,  if  inconsistent  with  the  former, 
shall  supersede  and  revoke  it.  The  decision  there  was,  that  one 
part  of  the  same  Act  may  virtually  repeal  the  other:  a  fortiori 
a  subsequent  Act,  passed  in  the  same  session,  may  repeal  a 
former. 

{French:  It  is  observed  in  2  Dwarris,  672,  that  "an  Act 
cannot  be  altered  or  repealed  in  the  same  session  in  which  it  is 
passed,  unless  there  be  a  clause  inserted,  expressly  reserving 
a  power  to  do  so." 

Pabke,  J. :  No  authority  is  cited ;  though  the  practice  in 
Parliament  certainly  is  as  there  stated. 

Lord  Tenterden,  Ch.  J. :  And  such  clauses  are  not  uncommon.) 

Cur,  adv.  vult. 
(1)  Fitzgibbon,  195. 
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Bkx         Lord  Tentbrden,  Ch.  J.  now  delivered  the  judgment  o!  the 
The  Court  : 

Middlesex.  We  are  of  opinion  that  this  rule  must  be  made  absolute.  It 
was  objected,  that  by  the  local  Act  of  the  10  Geo.  IV.  c.  ci.  s.  41, 
the  roads  were,  "to  be  repaired,  maintained,  supported,  kept  in 
repair,  and  watered,"  by  certain  commissioners,  and  that  that  Act 
ought  to  prevail,  although  another  Act  (the  10  Geo.  IV.  c.  lix.) 
[  *82i  1  passed  subsequently,  *but  in  the  same  session,  called  the  '^  Metro- 
politan Boad  Act,"  directs,  that  the  maintaining,  repairing, 
watching,  watering,  and  lighting  of  the  roads  in  questioa  shall 
be  by  the  parishes  in  which  the  same  are  respectively  situate,  by 
surveyors  appointed  pursuant  to  the  provisions  of  the  statute 
18  Geo.  III.  c.  78.  The  effect  of  that  enactment,  therefore  is, 
to  place  the  repairing  of  the  same  roads  under  the  management 
of  the  surveyors  of  the  highways.  And  in  that  respect,  those 
Acts  are  undoubtedly  repugnant  to  each  other.  As  to  repairing  the 
roads,  we  are  therefore  of  opinion  that  the  Act  which  last  received 
the  royal  assent  must  prevail.  Our  decision  is  conformable  with 
the  doctrine  laid  down  in  The  Attoi-ney-Oeneral  v.  The  Chelsea 
Water  Works  Company;  there  it  was  resolved,  that  where  the 
proviso  of  an  Act  of  Parliament  is  directly  repugnant  to  the 
purview  of  it,  the  proviso  shall  stand,  and  be  held  a  repeal  of 
the  purview,  as  it  speaks  the  last  intention  of  the  makers.  At 
the  time  when  that  resolution  was  come  to,  if  two  Acts  of  Parlia- 
ment, passed  in  the  same  session,  were  repugnant,  it  was  not. 
possible  to  know  which  of  them  received  the  royal  assent  first, 
for  there  was  then  no  indorsement  on  the  roll,  of  the  day  on 
which  bills  received  the  royal  assent,  and  all  Acts  passed  in  the 
same  session  were  considered  as  having  received  the  royal  assent 
on  the  same  day,  and  were  referred  to  the  first  day  of  the  session. 
Now,  however,  it  is  known  on  what  day  each  bill  receives  the 
royal  assent,  it  being  provided  by  the  88  Geo.  III.  c.  18,  that  a 
certain  Parliamentary  officer  shall  indorse  on  every  Act  of  Parlia- 
ment "  the  day,  month,  and  year  when  the  same  shall  have 
passed  and  shall  have  received  the  royal  assent;  and  such 
indorsement  shall  be  tt^ken  to  be  a  part  of  such  Act,  and  to  be 
[  *822  ]  the  date  of  its  commencement,  *where  no  other  commencement 
shall  be  therein  provided."    It  appears  that,  in  this  case,  the 
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metropolitan  Act  received  the  royal  assent  a  few  days  after  the         Rex 
local  Act,  and,  consequently,  we  are  of  opinion  that  so  far  as  the         the 
two  Acts  are  contradictory  to  each  other,  the  metropolitan  Act,    m^^^lesbjT 
which  last  received  the  royal  assent,  must  have  the  effect  of 
repealing  the  other.     The  rule,  therefore,  for  a  mandamus  must 
be  made  absolute. 

Rule  absolute. 


WILLIAM  EOSE  and  EDWAED   8HEATE  WHITE       issi. 
V.  COENELIUS  POULTON  and  Others,  Executors     ^!!li^' 
OF  JOSEPH  POULTON.  ^^^2] 

(2  Barn.  &  Adol.  822—832 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  5.) 

By  an  indenture  between  A.,  and  B.  and  his  wife,  and  C.  of  one  part, 
and  D.,  and  E.  and  the  same  C.  of  another  part,  it  was  recited,  that  F., 
also  party  to  the  deed,  had  requested  to  have  a  oertain  farm  given  up  to 
him,  in  which  B.'s  wife  was  interested,  he  F.  giving  sureties,  namely, 
the  said  D.,  E.  and  C,  for  payment  of  an  annuity  to  B.'s  wife ;  and  it 
was  thereupon  witnessed  that,  in  consideration  of  the  covenants  therein- 
after entered  into  by  A.,  B.  and  his  wife,  and  C.  and  of  10^.,  the  said  D., 
E.  and  C.  and  each  and  every  of  them,  covenanted  with  A.,  B.  and  his 
wife  and  C.  to  pay  the  annuity.  There  followed  covenants  by  A.,  B.  for 
himself  and  his  wife,  and  C,  severally,  for  quiet  enjoyment,  and  for 
executing  an  assignment  to  F.  when  required.  The  deed  was  signed 
and  sealed  by  D.,  E.  and  C,  and  by  F.,  but  not  by  A.  or  B.  In  an  action 
brought  by  A.  and  B.  after  the  death  of  C.  for  breach  of  the  covenant  to 
pay  the  annuity :  Held, 

First,  that  the  omission  of  A.  and  B.  to  execute  the  deed  did  not  dis- 
able them  from  suing  upon  it ;  that  the  omission  did  not  amount  to  a 
total  failure  of  consideration  for  the  covenant  sued  upon  (supposing  such 
total  failure  to  be  an  answer  to  the  action),  and  that  the  covenant  to  pay 
the  annuity,  and  those  for  quiet  enjoyment  and  for  assigning,  were  not 
mutual  and  dependent. 

Secondly,  that  at  least  after  C.'s  death,  A.  and  B.  might  sue  D.*8 
executors  (D.  and  E.  being  also  dead)  for  non-payment  of  the  annuity, 
though  the  covenant  for  payment  was  entered  into  both  by  and 
toC. 

The  plaintiffs  declared  in  covenant  upon  an  indenture  made 
between  Charles  Stevens,  of  the  first  part ;  Joseph  Poolton,  the 
testator,  Charles  Poulton,  since  deceased,  and  James  Gumey, 
since  deceased,  of  the  second  part ;  and  William  Rose,  one  of 
the  plaintiffs,  Frances  Bose  (late  Stevens),  his  wife,  since  deceased, 
Edward  Sheate  White,  the  other  plaintiff,  and  the  said  James 
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Rose  Gumey,  of  the  third  part ;  which  indenture  sealed  with  the  seals 
PouLTON.  of  Charles  Stevens,  and  of  Joseph  and  Charles  Poulton  and 
[•828]  ♦James  Gurney,  the  plaintiffs  brought  into  Court:  and  the 
declaration  stated  that  by  the  said  indenture  the  said  Joseph  and 
Charles  Poulton,  and,  it  was  therein  alleged,  the  said  James 
Gurney,  all  since  deceased,  at  the  request  of  the  said  Charles 
Stevens  (testified  by  his  becoming  a  party  to  the  instrument), 
did,  and  each  and  every  of  them  did  covenant  to  and  with  the 
plaintiffs  and  the  said  Frances  Bose,  and,  it  was  in  the  said 
indenture  alleged,  the  said  James  Gumey,  that  Stevens  should 
pay  an  annuity  to  William  and  Frances  Bose  half-yearly,  during 
the  life  of  Frances,  and  should  make  a  certain  proportional 
payment,  in  respect  of  such  annuity,  to  William  Bose,  if  he 
survived  Frances,  and  she  died  during  the  half  year.  Breach, 
non-payment  of  the  annuity  and  of  the  proportional  sum  after 
the  death  of  Frances.  The  defendants,  after  praying  oyer  of  the 
deed,  which  was  accordingly  set  out,  pleaded  several  pleas, 
averring  that  the  plaintiffs  Bose  and  White  never  executed,  nor 
did  either  of  them  ever  execute  the  supposed  indenture  or  any 
counterpart  thereof ;  and  as  a  further  plea,  that  James  Gumey 
in  the  indenture  described  as  of  the  second  part,  and  James 
Gumey  therein  described  as  of  the  third  part,  were  one  and  the 
same  person ;  and  that  the  said  James  Gumey  did,  in  the  life- 
time of  all  the  parties,  execute,  seal,  and  deliver  the  said  inden- 
ture, and  become  a  party  thereto.  To  these  pleas  there  was  a 
general  demurrer.     Joinder  in  demurrer. 

The  indenture  set  out  on  oyer  recited  the  will  of  Thomas 
Stevens,  the  first  husband  of  the  said  Frances  Bose,  whereby  he 
bequeathed  the  stock,  crops,  &c.  of  a  certain  farm  holden  by  him, 
to  the  said  Frances,  the  said  Edward  Sheate  White,  and  the  said 
James  Gumey,  (whom  he  appointed  his  executrix  and  executors,) 
[  '824  ]  in  trust  that  White  and  Gumey  should  permit  Frances  to  *hold 
and  enjoy  the  same  as  in  the  will  was  directed ;  and  there  was  a 
codicil,  also  set  out,  directing  that  if  Frances  should  marry  again, 
she  should  immediately  give  up  the  farm  to  the  testator's  son, 
the  said  Charles  Stevens,  on  the  terms,  and  provided,  that  he 
should  secure  to  her  an  annuity  of  201.  during  her  life,  and  give 
security  to  the  trustees  for  payment  of  certain  legacies  left  in  the 
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will.  It  was  then  further  recited  that  the  said  Frances  had  pince  Rose 
the  testator's  death,  intermarried  with  the  said  William  Bose,  poulton. 
and  that  Charles  Stevens,  the  son,  had  thereupon  requested  Bose 
and  his  wife,  and  the  said  E.  S.  White  and  James  Gumey,  to 
surrender  the  farm  to  him,  upon  Joseph  and  Charles  Poulton  and 
James  Gurney  becoming  sureties  to  them  for  the  payment  of  the 
annuity  and  fulfilment  of  the  other  terms  of  the  will ;  to  which 
request  they  the  said  W.  Bose  and  Frances  his  wife,  E.  S.  White 
and  James  Gurney,  ''had  mutually  consented  and  agreed." 
And  it  was  therefore  witnessed  by  the  said  indenture  that  ''  in 
consideration  of  the  covenants  thereinafter  entered  into  by  the 
said  William  Bose  and  Frances  his  wife,  E.  S.  White  and  James 
Gumey,  and  in  further  consideration  of  the  sum  of  ten  shillings  " 
by  them  or  one  of  them  paid  to  each  of  them  the  said  Joseph 
Poulton,  Charles  Poulton,  and  James  Gurney,  the  receipt  of 
which  they  respectively  acknowledged,  they  the  said  J.  and  C. 
Poulton  and  James  Gumey,  at  the  request  of  the  said  Charles 
Stevens,  testified  by  his  executing  the  indenture,  did,  and  each 
and  every  of  them  did  covenant  to  and  with  Bose  and  his  wife, 
White,  and  James  Gumey,  and  each  of  them,  that  Stevens 
should  pay  the  said  annuity  of  20Z.  to  Bose  and  his  wife,  and 
a  proportional  sum  to  Bose  in  case  of  his  wife's  dying  in  the 
course  of  the  half  year,  and  his  surviving  *her,  and  should  also  [  •826  ] 
fulfil  the  other  directions  of  the  will.  It  was  further  witnessed 
that  Bose  for  himself  and  his  wife,  and  also  E.  S.  White  and 
James  Gumey,  each  and  every  of  them  for  himself  only,  did 
covenant  to  and  with  Charles  Stevens,  and  to  and  with  J.  and  C. 
Poulton,  and  James  Gumey,  that  Stevens  should  quietly  enjoy 
the  farm,  &c.  without  interruption  from  Bose  and  his  wife,  WTiite 
and  James  Gurney,  or  any  or  either  of  them,  or  any  claiming  under 
them,  and  that  Bose  and  his  wife.  White  and  James  Gumey, 
would  execute  an  assignment  of  the  lease  to  Stevens  when 
required.  The  deed  was  signed  and  sealed  by  Charles  Stevens, 
J.  and  C.  Poulton,  and  James  Gumey,  but  by  no  other  person. 

R.  Bayly,  in  support  of  the  demurrer : 

It  is  no  objection  to  the  right  of  the  plaintiffs  to  recover,  that 
they  did  not  execute  the  deed.     ''If  one  party  executes  his  part 
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Robe  of  an  indenture,  it  shall  be  his  deed,  though  the  other  does  not 
PouLTON.  execute  his  part."  Com.  Dig.  Fait,  (C)  2.  Parties  named  with 
others  in  a  covenant  as  covenantees,  although  they  did  not  seal, 
may  join  in  an  action,  Venion  v.  Jefferys  (i) ;  and  those  who  may, 
must  join,  Petrie  v.  Burp  (2),  (Here  he  was  stopped  by  the 
Court.) 

Richards,  contra : 

The  covenants  by  Joseph  and  Charles  Poulton  and  James 
Gurney,  were  in  consideration  of  the  covenants  after  mentioned, 
which  were  to  be  entered  into  by  William  and  Frances  Bose, 
White,  and  Gurney,  for  securing  possession  of  the  farm  to 
Stevens.  Those  covenants  never  having  been  entered  into,  the 
consideration  fails ;  and  it  is  laid  down  in  Com.  Dig.  Covenant, 
(F),  that ''  If  the  foundation  of  the  covenant  fails,  the  covenant  also 
[  *826  ]  fails :  as,  if  a  lease  be  ^agreed  on  and  the  lessee  executes  his  part, 
but  the  lessor  does  not  execute  his  part,  whereby  there  is  not  any 
lease  ;  the  covenants  in  the  indenture  sealed  by  the  lessee,  and  also 
the  bond  for  performance  of  covenants,  are  void ;  "  to  which  pomt 
Soprani  v.Skurro  (8)  is  cited,  and  that  case  was  recognized  in  Capen- 
hurst  V.  Capenhurst  (4).  In  Glazebrook  v.  Woodrow  (5),  the  plaintiff 
covenanted  to  convey  his  property  in  a  school-house  to  the 
defendant  on  or  before  the  1st  of  August,  1797,  and  to  surrender 
the  same  on  or  before  the  24th  of  June,  1796,  and  in  considera- 
tion thereof,  the  defendant  covenanted  to  pay  him  120/.  on  or 
before  the  said  1st  of  August.  The  plaintiff  sued  the  defendant 
for  non-payment  of  the  money,  but  it  appearing  that  the  plaintiff 
himself  had  not  executed  a  conveyance  of  the  property,  (though 
he  had  delivered  possession,)  it  was  held  that  he  could  not  recover. 
So  here,  the  parties  whom  the  defendant  represents,  entered  into 
a  covenant  for  payment  of  an  annuity,  but  nothing  has  been 
executed  by  the  other  parties  to  give  him  a  cross-remedy  for  any 
failure  in  what  was  to  be  performed  by  them.  It  is  not  even 
averred  in  the  declaration  that  Stevens  had  possession  of  the 
property,  or  derived  any  benefit  whatever  from  the  deed.      It 

(1)  2  Stra.  1146.  (4)  Sir  T.  Bay.  27. 

(2)  27  B.  B.  383  (3  B.  &  C.  353).  (3)  4  B.  B.  700  (8  T.  B.  366). 

(3)  Yelv.  18. 
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may  be  that  Bose  and  White  refused  to  execute  the  deed  ;  and,         Rose 
in  such  a  case,  the  Court  would  surely  not  enforce  it  in  their     poulton. 
favour  against  the  other  parties. 

The  other  objection  is,  that  James  Gurney,  who  is  one  of  the 
covenantors  in  this  deed,  is  also  a  covenantee:  and  it  is  well 
established  that  a  man  cannot  sue  himself:  Moffat  v.  Van 
Millingen  (i),  Bosanquet  v.  Wray  (2).  It  is  true,  Gurney  is  dead, 
but  that  can  *make  no  difference.  This  deed  was  to  secure  an  [  *827  ] 
annuity  for  the  life  of  Frances  Bose ;  its  validity,  or  capability 
of  being  enforced,  cannot  have  been  meant  to  depend  on  the  life 
of  any  of  the  other  parties. 

(Lord  Tentbbben,  Gh.  J. :  The  covenant  is  joint  and  several. 
Why  should  not  any  of  the  covenantees  sue  alone  ? 

Parke,  J. :  Or  all  the  covenantees  sue  a  single  covenantor  ?) 

De  Tastet  v.  Shaw  (3)  is  an  authority  against  such  an  action. 

(Parke,  J. :  There  the  covenantees  were  jointly  interested. 
If  in  that  case  a  surety  had  been  introduced,  who  had  bound 
himself  jointly  and  severally  with  the  covenantor,  the  question 
would  have  been  like  the  present.) 

Even  in  such  a  case,  if  one  covenantor  were  sued  and  compelled 
to  pay  damages,  he  would  be  entitled  to  contribution  from  the 
others:  so  that  a  covenantee,  situated  as  Gurney  was  here, 
would,  on  the  one  hand,  be  suing  a  party  who  was  surety 
together  with  himself,  and  on  the  other,  would  be  liable  to  such 
surety  for  contribution.  And  this  was  a  reason  assigned,  in 
Teagrt£  v.  Hubbard  {4),  for  the  judgment  of  the  Court,  that  an 
indorsee,  member  of  a  company,  could  not  recover  upon  bills  of 
exchange  against  the  drawer,  who  was  also  a  member.  It  cannot 
be  argued  that  the  plaintiffs,  by  rejecting  Gurney  as  a  covenantor, 
could  deprive  the  other  parties  of  their  right  to  contribution  from 
him.  It  is  true,  Gurney  is  now  dead,  but  the  argument  on  the 
other  side,  if  maintainable,  must  go  the  whole  length  of  shewing 

(1)  5  B.  B.  557  (2  Bos.  &  P.  124,  n.)  (3)  1  B.  &  Aid.  664. 

(2)  16  B.  B.  677  (6  Taunt.  597).  (4)  8  B.  &  C.  345. 
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Robe        that,  even  in  his  lifetime,  his  covenant  might  have  been  left  oat 
PouLTON.     of  consideration. 

[  •828  ]  (Parke,  J. :  If  this  could  *not  be  done  in  his  lifetime,  it  dees 

not  follow   that  it  might    not  after  his  death:    Richards  v. 
Richards  (l).) 

R.  Bayly,  in  reply : 

It  is  true,  as  laid  down  in  the  cases  which  have  been  cited, 
that  a  man  cannot  sue  himself.  But  neither  can  he  covenant 
with  himself ;  and,  therefore,  the  supposed  covenant  to  which 
Gumey  is  a  party  might  be  treated  as  a  nullity  as  far  as  he  was 
concerned.  The  declaration  meets  this  view  of  the  case.  As  to 
the  objection,  that  the  plaintiff  did  not  execute  the  indenture, 
the  consideration  for  the  present  covenant  is,  in  substance,  that 
Bose  and  his  wife,  White,  and  Gumey,  had  assented  to  Stevens's 
request  to  have  the  farm  surrendered  up  to  him.  It  is  a  past 
consideration ;  that  in  Glazeh'ook  v.  Woodrow  (2)  was  future,  and 
never  took  effect ;  and  there  is  the  same  distinction  between  the 
present  case  and  others  which  have  been  cited.  Any  objection, 
merely  founded  on  the  non-joinder  of  one  covenantee,  should 
have  been  taken  in  abatement. 

Lord  Tbntbrdbn,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
first  objection  to  his  claim  is,  in  substance,  that  there  has  been 
a  failure  of  consideration  for  the  covenant  on  which  this  action 
is  brought.  Whether  an  entire  failure  of  consideration  will  in 
all  cases  relieve  a  party  from  the  obligation  of  his  deed,  it  is  not 
necessary  at  present  to  enquire.  In  the  case  of  a  lease  not 
executed  by  the  lessor,  it  certainly  does,  because,  in  default  of 
such  execution,  there  is  no  lease.  But  here  the  whole  considera- 
[  *829  ]  tion  has  not  failed.  *The  deed  set  out  on  oyer  recites,  that 
Stevens  had  applied  to  Bose  and  his  wife.  White  and  Gumey, 
to  surrender  the  farm  to  him,  upon  security  given  for  payment 
of  the  annuity,  and  that  they  had  consented  and  agreed.  This 
agreement  is,  in  fact,  part  of  the  consideration.     In  the  deed  it 

(1)  P.  619,  ante  (2  B.  &  Ad.  447).  (2)  4  B.  B.  700  (8  T.  B.  366). 
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is  certainly  expressed,  that  the  covenants  made  by  the  Poultons,  Bose 
together  with  Gurney,  are  in  consideration  of  the  covenants  poulton. 
entered  into  by  Bose  and  his  wife,  White  and  Gurney,  and  of 
10s.  It  would  have  been  more  artificial  to  say,  '*  in  consideration 
of  the  premises,  and  of  10a. ; "  but  the  meaning  is  clear.  The 
cases  cited,  in  which  covenants  have  been  entered  into  in  con- 
templation of  a  lease  to  be  granted,  do  not  apply:  here  the 
covenantors  have  in  part  had  the  benefit  of  the  consideration. 
It  cannot  be  said  that  the  whole  has  failed,  because  a  covenant 
for  quiet  enjoyment  was  not  duly  executed.  Then  as  to  the 
second  point.  The  covenant  on  which  this  action  is  brought 
was  made  to  Bose  and  his  wife.  White  and  Gurney,  jointly  and 
severally.  The  action  is  brought  by  Bose  and  White  jointly ; 
they,  therefore,  treat  it  as  a  joint  covenant :  if  it  were  several 
they  could  not  sue  together.  But,  considering  the  covenant  as 
joint,  no  objection  arises  from  Gurney  having  been  a  party  to  it, 
though  he  was  also  a  covenantor.  His  death  removes  any 
difficulty  as  to  contribution,  and  leaves  no  incongruity  in  point 
of  form.  The  case  is  not  so  strong  as  that  of  Richards  v. 
Richards  (i) ;  for  it  was  held  there,  that  a  married  woman,  to 
whom  a  joint  and  several  note  had  been  given  by  her  husband 
and  two  other  persons,  might,  on  his  death,  sue  the  other 
parties  upon  it ;  and,  further,  that  the  Statute  of  Limitations 
*did  not  begin  to  run  against  the  claim  till  after  the  husband  [  *s?o  ] 
was  dead. 

Pakke,  J. : 

As  to  the  objection  that  the  covenantors  (with  the  exception  of 
Gurney)  never  executed  the  indenture ;  in  Clement  v.  Henley  (2) 
it  was  held  too  clear  for  argument,  that  if  an  indenture  of  charter- 
party  is  made  between  A.  and  B.,  on  the  one  part,  and  G.  andD., 
on  the  other,  and  there  are  covenants  on  each  side,  and  A.  alone 
seals  on  the  one  part,  and  C.  and  D.  on  the  other,  but  it  is 
expressed  throughout  the  indenture  that  A.  and  B.  covenant  and 
are  covenanted  with,  in  such  a  case  A.  and  B.  may  join  in  an 
action  against  C.  and  D.  for  breach  of  one  of  the  covenants. 
But  a  difficulty  is  suggested  here,  because  the  covenant  sued 

(1)  P.  619,  ante  (2  B.  &  Ad.  447).  (2)  2  Eoll.  Ab.  Faits,  (F.)  2. 
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BosE  upon  is  made  in  consideration  of  the  covenants  thereafter  entered 
PouLTow.  into  by  the  other  parties.  This,  however,  is  giving  to  a 
''  consideration  "  the  effect  of  a  condition  ;  an  operation  which 
that  word  clearly  ought  not  to  have.  In  actions  upon  instru- 
ments under  seal,  the  consideration  is  not  material ;  and,  at  all 
events,  in  this  case,  it  has  not  totally  failed.  If  the  present 
objection  prevailed,  there  is  hardly  any  case  in  which  a  deed  is 
set  out  on  oyer,  where  the  plaintiff  could  succeed  if  he  did  not 
distinctly  aver  that  all  the  covenants  on  his  part  had  been 
fulfilled.  With  regard  to  the  other  objection ;  this  is  a  covenant 
made  to  the  covenantees  jointly  and  severally.  The  present 
plaintiffs  and  Gumey  had,  in  fact,  no  joint  interest  of  their  own : 
if  they  sued  together,  they  could  do  so  only  as  trustees  for  the 
[  •881  ]  person  really  concerned ;  and  I  do  *not  see  why  such  an  action 
might  not  have  been  brought  by  the  three  trustees  in  the  lifetime 
of  Gurney.  But,  he  being  dead,  the  case  falls  within  the 
authority  of  Richards  v.  Richards  (i). 

Taunton,  J. : 

There  is  a  well-known  distinction  between  cases  where  the 
consideration  for  doing  a  thing  is  the  doing  of  some  other  thing, 
and  where  it  is  merely  the  covenanting  to  do  such  thing. 
Gluzehrook  v.  Woodrow  (2)  was  a  case  of  the  former  kind ;  and 
the  covenants  there  were  considered  as  mutually  dependent. 
But  in  this  indenture  the  covenantors  bind  themselves  in 
consideration  of  the  covenants  thereinafter  entered  into  by  the 
other  parties,  and  of  ten  shillings.  The  ''  covenants  thereinafter 
entered  into  "  were  not  a  condition  precedent,  but  were  indepen- 
dent covenants  ;  and  there  was  not  a  total  failure  of  consideration ; 
at  least  the  ten  shillings  were  received.  As  to  the  second  point, 
I  think  no  objection  arises  from  Gurney  being  one  of  the  cove- 
nantees. Taking  the  covenant  as  one  made  to  them  jointly, 
upon  his  death  the  remedy  survives  to  the  other  two ;  and  there 
is  then  no  incongruity  in  their  availing  themselves  of  the  joint 
remedy,  though  against  parties  with  whom  Gumey  joined  as  a 
covenantor. 

(1)  P.  619,  anU  (2  B.  &  Ad.  447).  (2)  4  B.  B.  700  (8  T.  B.  366). 
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Pattbson,  J. : 

I  am  of  opinion  that  there  was  not  a  total  failure  of  considera- 
tion between  these  parties  ;  and  if  there  had  been,  the  cases  cited 
on  that  head  do  not  apply :  for  they  are  all  cases  in  which  a  lease 
was  in  contemplation,  and  where,  in  consequence  of  the  non- 
execution,  the  relation  of  landlord  and  tenant  never  was  *created. 
In  Glazebrook  v.  Woodrow  (i)  the  covenants  were  mutual  and 
dependent:  here  the  very  expression,  **in  consideration  of  the 
covenants  hereinafter  entered  into,"  excludes  the  supposition  that 
any  thing  future  was  in  contemplation,  on  which  the  performance 
by  the  Poultons  and  Gumey  of  their  covenants  was  to  depend. 
I  do  not  see,  therefore,  how  it  is  possible  to  say  that  the  covenants 
in  this  deed  were  mutual  and  dependent.  On  the  other  point, 
I  think  no  objection  arises  to  this  action  from  Gurney  having 
been  a  covenantor  as  well  as  covenantee,  for  the  reasons  already 

given. 

Judgment  for  the  plaintiffs. 


Rose 

POULTON. 


[  *832  ] 


JEFFEETS,  Gentleman,  One,  &c.,  v.  GURK,  Treasurer 
OF  the  Guardians  of   CHATHAM   POOR  (2). 

(2  Barn.  &  Adol.  833—844;  S.  C.  1  L.  J.  (N.  S.)  K  B.  23.) 

By  an  Act,  42  Qeo.  III.  c.  56,  for  enlarging  the  poor-house  of  the 
parish  of  Chatham,  certain  persons  therein  named,  and  their  successors, 
were  appointed  guardians  of  the  poor  in  C,  and  trustees  for  putting  the 
Act  in  execution ;  and  in  order  that  there  might  be  an  impartial  succes- 
sion of  guardians,  and  to  keep  up  the  specified  number,  it  was  provided,  • 
that  eight  should  go  out  of  office  yearly,  and  that  the  parishioners  should 
re-elect  the  same  persons,  or  other  inhabitants  of  the  parish  in  their  stead. 
By  other  sections  the  guardians  were  empowered  to  raise  money  by  mort- 
gage or  grant  of  annuity,  to  purchase  land,  and  to  take  a  conveyance  to 
themselves  and  their  successors :  and  they  were  to  sue  and  be  sued  in 
the  name  of  their  treasurer  for  the  time  being,  who  was  to  be  reimbursed 
by  the  guardians  all  costs  and  damages  to  which  he  should  be  put  as 
plaintiil  or  defendant  in  such  action. 

A.  was  treasurer  to  the  said  guardians  under  the  provisions  of  the  Act 
from  1805  till  1811,  and  from  1811  to  1828. 

By  a  decree  of  the  Court  of  Chancery  in  1808,  the  parish  of  C.  was 
adjudged  to  be  entitled,  in  respect  of  such  part  of  it  as  was  within 

CoanHl  (1890)  25  Q.  B.  Div.    384, 
59  L.  J.  Q.  B.  576.— R.  C. 
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Jeffkbtb  the  city  of  Bochester,  to  two  thirty-Beoond  parts  of  oertain  reyenueB 

V.  bequeathed  for  the  use  of  the  poor  of  that  city,  and  a  sum  of  1,11  o^*  vafi 

Gttbb.  pj^^  ^j^gy  to  A.  as  treasurer,  on  that  account.     That  sum  he,  by 

order  of  the  then  guardians,  paid  over  to  them  in  1822,  and  they  applied 
it  to  the  use  of  the  poor  of  the  whole  parish.  On  the  petition  of  the 
inhabitants  of  that  part  of  the  parish  which  was  within  the  city  of 
Bochester,  the  plaintiff,  after  he  ceased  to  be  treasurer,  was  ordered  by 
the  Court  of  Chancery  to  pay  the  above-mentioned  sum  which  he  had 
received  as  treasurer,  into  Court,  in  order  that  it  might  be  applied  to  the 
exclusive  use  of  Chatham  intra.  He  accordingly  paid  the  amount,  and 
brought  an  action  against  the  guardians  to  recover  it : 

Held,  that  the  g:uardians  were,  for  the  purposes  of  suing  or  being  sued, 
in  the  nature  of  a  corporation,  and  that  A.  was  entitled  to  recover  in  an 
action  against  the  now  treasurer  the  sum  paid  by  him  into  the  Court  of 
Chancery,  as  money  paid  to  the  use  of  the  g:uardians. 

Assumpsit  for  money  lent  to  the  guardians  of  Chatham  poor  by 
the  plaintiff;  and  for  money  paid  for  their  ase,  and  had  and 
received  by  them  for  the  plaintiff's  use.  Plea,  the  general  issue. 
At  the  trial  before  Alexander,  C.  B.,  at  the  Spring  Assizes  for  the 
county  of  Kent,  1829,  a  verdict  was  entered  for  the  plaintiff  for 
1,115Z.  12a.  4d.,  subject  to  the  opinion  of  this  Court  on  the 
following  case :     . 

B.  Watts,  by  his  will,  dated  1579,  left  certain  monies  to  be 
placed  out  at  interest  by  the  mayor  and  citizens  of  Bochester, 
and  the  interest  and  profits  to  be  employed  for  the  support  and 
augmentation  of  an  alms-house  then  erecting  in  that  city,  and 
[  *S34:  ]  for  the  reception  and  relief  of  *poor  travellers  in  the  said  house. 
And  further,  to  support  the  said  house,  and  to  purchase  stuff  to 
set  the  poor  of  the  city  to  work,  he  gave  the  mayor  and  citizens 
all  other  his  lands,  tenements,  and  estates  for  ever.  The  revenues 
of  the  charity  having  increased,  the  parishes  of  St.  Margaret  and 
Strood,  which  were  partly  within  the  liberties  and  precincts  of 
Bochester,  in  the  year  1672  complained  in  Chancery  that  they  had 
no  share  of  Mr.  Watts's  Charity,  and  upon  that  complaint,  were 
adjudged  by  the  Court  to  be  entitled  to  a  certain  share  of  the 
rents  and  profits  arising,  and  to  arise,  from  the  said  estates. 
In  1802,  an  Act  of  Parliament  was  passed  (42  Geo.  IH.  c.  56, 
public  local  Act,)  for  the  better  relief  of  the  poor  of  the  parish 
of  Chatham,  which  Act  nominated  and  appointed  certain  persons 
and  their  successors  (to  be  elected  as  therein  mentioned),  guardians 
of  the  poor  of  the  said  parish,  and  trustees  for  putting  that  Act 
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in  execution  (i).  In  May^  1805,  the  plaintiff  was  duly  ^elected 
treasurer  to  the  guardians  of  the  poor  pursuant  to  the  Act,  and 
continued  to  hold  that  office  till  the  1st  of  June,  1811.  In  May, 
1820,  he  was  again  elected  ^treasurer,  and  he  continued  in  that 
office  till  the  24th  of  April,  1828,  when  he  resigned,  and  was 
succeeded  by  the  defendant,  who,  at  the  time  when  this  action 
was  brought,  continued  to  be  treasurer. 


Jeffbbts 

V, 
GUBB. 

[•886] 
[  •836  ] 


(1)  By  sect.  1  the  perpetual  curate 
of  the  parish  of  Chatham,  such  justices 
of  the  peace  for  the  county  of  Kent  as 
should  be  resident  in  the  said  parish, 
the  lord  or  lady  of  the  manor  and 
hundred  of  Chatham,  the  resident 
commissioner  of  his  Majesty's  dock- 
yard in  the  said  parish,  the  resident 
storekeeper  of  his  Majesty's  ordnance, 
the  high  constable  of  and  for  the 
manor  and  hundred  of  Chatham,  and 
the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish,  and  every 
and  each  of  them  respectively  for  the 
time  being,  and  twenty-four  other 
persons  therein  named,  and  their 
successors  (to  be  elected  in  manner 
thereinafter  mentioned),  were  nomi- 
nated and  appointed  guardians  of 
the  poor  of  the  pansh  of  Chatham, 
and  trustees  for  putting  the  Act  in 
execution. 

By  sect.  2,  that  there  might  be  an 
impartial  succession  of  guardians 
chosen  out  of  the  inhabitants  of  the 
said  parish,  and  in  order  to  keep  up 
the  number  of  twenty-four  (exclu- 
sive of  the  persons  who  were  to  be 
guardians  in  right  of  their  office  or 
station),  it  was  further  enacted,  that 
eight  should  go  out  yearly,  and  the 
parishioners  should  either  re-elect 
the  same  persons  or  other  persons, 
inhabitants  of  the  parish,  in  their 
stead,  who  should  be  joined  with 
the  remaining  guardians,  and  have 
the  same  power  and  authority. 

Sect.  4  provided  for  supplying 
vacancies  by  death  of  any  guardian 
or  his  leaving  the  parish,  &c.,  and 
for  regulating  the  elections. 


By  sect.  8  all  messuages,  lands,  &c. 
goods,  chattels,  and  effects  which 
the  minister,  churchwardens  and 
overseers,  or  other  persons  were 
entitled  to  or  possessed  of  in  trust 
for  the  parishioners  for  the  use  of 
the  poor,  were  after  the  passing  of 
that  Act,  in  like  manner  to  be  pos- 
sessed by  and  belong  to  the  guardians 
upon  the  trusts  in  that  Act  contained. 

By  sect.  9  lands  and  money  coming 
to  the  churchwardens  or  overseers, 
or  to  trustees,  for  the  use  of  the  poor, 
by  any  will  or  deed,  were  to  be  con- 
veyed, assigned,  and  paid  to  the 
guardians  or  their  treasurer,  to  be 
applied  to  the  appointed  uses,  pro- 
vided that  the  guardians  might  permit 
the  then  trustees,  treasurers,  &c.  to 
continue  in  the  management  of  any 
trust  estate  or  fund,  for  such  time 
as  the  guardians  and  their  successors 
should  think  fit. 

By  sect.  18  the  guardians  were 
empowered  by  writing  under  their 
hands  to  direct  the  treasurer  from 
time  to  tune  to  pay  all  sums  of 
money  by  him  received  on  account 
of  the  poor's  rate,  or  on  account  of 
the  poor  of  the  said  parish,  and 
applicable  to  the  relief  thereof,  to 
such  persons  and  in  such  manner  as 
they  should  think  necessary  and 
expedient  for  the  purposes  of  the 
Act;  and  the  treasurer  was  authorized 
and  required  to  pay  the  same  accord- 
ingly; which  sums  so  paid  should 
be  allowed  him  in  his  accounts. 

By  sect.  27  the  guardians  were 
authorized  to  purchase  lands,  not 
exceeding  two  acres,  and  to  take  a 
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JEFFEBT8  III  Juiie,  1808,  the  plainti£f,  pursuant  to  the  resolution  and 
GuRR.  order  in  writing  of  the  then  guardians  of  the  poor,  and  as  their 
treasurer  (he  also  acting  as  their  solicitor  in  the  matter),  filed  an 
information  in  Chancery  in  the  name  of  the  then  Attorney-General 
on  his,  the  plaintiff's,  relation  as  such  treasurer,  against  the 
mayor  and  citizens  of  Rochester,  and  the  churchwardens  and 
overseers  of  the  poor  of  the  parishes  of  St.  Nicholas,  St.  Margaret, 
and  Strood,  praying  to  participate  in  the  rents  and  profits  of 
Watts's  Charity  in  respect  of  so  much  of  the  said  parish  of  Chatham 
as  was  within  the  liberties,  &c.  of  Bochester ;  and  by  a  decree 
thereupon  made,  the  parish  were  adjudged  to  be  entitled  to  two 
thirty-second  parts  of  the  aforesaid  rents  and  profits;  and  by 
two  orders  of  the  Yice-Changellor  in  the  suit,  made  11th  of 
March  and  27th  of  July,  1822,  the  sums  of  620J.  18«.  and 
494Z.  14«.  4rf.,  being  respectively  two  thirty-second  parts  of  sums 
accumulated  from  the  annual,  revenues  of  the  charity,  were 
ordered  to  be  paid  to  the  treasurer  of  the  guardians  of  the  poor 
of  the  parish  of  Chatham,  the  former  sum  out  of  the  funds  then 
in  Court,  and  the  latter  out  of  the  funds  then  in  the  hands  of  the 
mayor  and  citizens.  The  plaintiff,  as  treasurer  of  the  guardians, 
received  the  sums  out  of  Court,  and  from  the  mayor  and  citizens 
of  Rochester,  in  July  and  September,  1822. 

In  October,  1822,  the  inhabitants  of  that  part  of  the  parish  of 
Chatham  which  lies  within  the  limits  of  the  city  of  Bochester, 

[  *337  ]       and  is  called  Chatham  intra,  gave  a  notice  ^to  the  guardians 

conveyanoe  thereof  to  them  and  their  mentioned  in  the  Act,  such  annuities 

successors,  and  to  erect  a  workhouse  to  be  paid  out  of  the  rates  therein- 

thereon.  before  mentioned. 

Sect.   28  enabled    them   to    take         By  sect.  39  it  was  enacted,  that 

grants  of  waste  lands  for  the  benefit  the  guardians  might  sue  and  be  sued 
of  the  poor,  to  the  guardians  and    .  in  the  name  of  their  treasurer  for 

their  successors  for  ever.  the  time  being,  provided  that  every 

And  by  sect.  32  they  might  con-  such  treasurer,  in  whose  name  the 

tract  (in  writing)  for  the  adding  to,  action  or  suit  should  be  commenced, 

altering,  repairing,  or  furnishing  any  prosecuted,ordefended,should always 

poor-house    or   workhouse    for  the  be  reimbursed  and  paid  out  of  the 

parish.  monies  to  be  received  by  the  guardians 

By  sect.  36  they  were  authorized  by  virtue  of  that  Act,  all  such  costs, 
to  boiTOw  money  by  mortgage  of  charges,  damages,  and  expenses  as 
the  before-mentioned  estates  and  the  he  should  be  put  to  or  become  charge- 
poor's  rates.  And  by  sect.  37,  to  able  with  by  reason  of  his  being  so 
grant    annuities    for   the    purposes  made  plaintiff  or  defendant. 
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of  the  poor  of  the  parish  of  Chatham  for  the  time  being,  and  the     Jefperys 

plaintiff  as  their  treasurer,  to  apply  the  whole  of  the  monies        qurr. 

received  and  to  be  received  by  them  in  respect  of  Watts's  Charity 

to  the  exclusive  benefit  of  that  part  of  the  parish  of  Chatham 

lying  within  Rochester,  and  not  for  the  benefit  of  the  parish  at 

large.     The  guardians,  at  a  meeting  held  in  December,  1822, 

required  the  plaintiff  to  pay  over  to  them  the  sums  so  by  him 

received ;  and  the  plaintiff  thereupon  apprized  them  of  the  notice 

he  had  received,  but  the  guardians  insisted  on  his  paying  over  the 

monies  as  required  by  them.     The  plaintiff  then  requested  the 

guardians,  in  case  of  his  paying  over  the  monies,  to  set  them 

apart,  or  invest  them  as  they  should  think  proper,  until  the 

question  of  their  application  should  be  settled ;  but  the  guardians 

refused  to  do  either,  and  made  an  order  upon  him  to  pay  the 

monies,  and  gave  him  a  discharge  for  so  doing.     The  money 

being  accordingly  paid  over  by  the  plaintiff  to  the  guardians,  was 

mixed  with  their  general  funds,  and  expended  in  the  general 

maintenance  of  the  poor  of  the  whole  parish  of  Chatham,  there 

being  only  one  workhouse,  and  one  fund  for  the  maintenance  of 

the  poor.     The  whole  sum  was  so  expended  within  a  few  months 

after  payment  of  it  by  the  plaintiff,  the  trustees  judging  that 

they  could  not  legally  make  a  rate  upon  the  inhabitants  with 

such  a  balance  in  their  hands.     On  the  14th  of   May,  1823, 

certain  inhabitants  of  Chatham  intra  petitioned  the  Chancellor 

to  declare  that  the  two  thirty-second  parts  of  the  yearly  produce 

of  Watts's  Charity  ought  to  be  applied  to  the  benefit  of  the 

poor  of  that  district,  and  to  appoint  trustees  and  receivers  of 

the  same,  and  to  order  the  said  sums  received  by  the  plaintiff 

as   treasurer  of   the   guardians  of  the  poor  of  the  parish  of 

Chatham  to  be  *paid  to  such  trustees ;  and  being  upon  such       [  •888  ] 

petition  declared  entitled  to  the  exclusive   benefit  of  the  said 

two  thirty-second  parts,  they  obtained  from  the  Master  of  the 

Bolls  (in  June,  1828)  an  order  upon  the  plaintiff  to  pay  into 

Court  the  said  two  sums  of  620Z.  18«.  and  494Z.  14«.  4d.,  which 

he  accordingly  did,  and  the  same  were  afterwards,  under  the 

direction  of  the  Court  of  Chancery,  applied  for  the  benefit  of  the 

inhabitants  of  Chatham   intra.     This  action  was  brought  to 

recover  the  amount. 
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Jbffkbys  Caniphelly  for  the  defendant,  being  asked  by  the  Court  what 

OuBB.  were  the  objections  to  the  action,  stated  them  as  follows : 

First,  as  the  guardians  are  not  a  corporate  body,  and  as  the 
action  must  be  considered  to  be  brought  against  the  persons  who 
were  guardians  when  it  was  commenced,  the  present  guardians 
are  not  liable  for  the  sum  now  claimed,  as  money  had  and  received 
by  them.  For  it  does  not  appear  that  any  person  who  was  guardian 
when  the  money  was  received  was  also  guardian  when  the  action 
was  commenced.  Secondly,  this  was  not  money  paid  at  the 
request  of  the  present  guardians.  Thirdly,  neither  was  it  even 
the  plaintiff's  money  which  he  paid  over,  it  was  what  he  had 
received  from  the  Court  of  Chancery,  and  the  Mayor,  &c.  of 
Rochester.  Fourthly,  it  was  a  payment  made  by  the  plaintiff 
in  his  own  wrong,  under  a  mistake  of  law.  Fifthly,  this  money 
has  been  expended,  and  cannot  be  recovered,  so  that  the  judgment 
would  be  a  nullity,  for  the  treasurer  is  not  personally  liable,  since 
by  s.  89  he  is  to  be  reimbursed  all  damages,  and  expenses  he  shall 
be  put  to,  out  of  the  monies  received  by  virtue  of  the  Act :  and 
it  is  clear  the  guardians  cannot  make  a  rate  for  the  costs  and 
damages  of  this  action. 

(  839  ]  Piatt,  for  the  plaintiff: 

The  plaintiff  is  entitled  to  maintain  this  action.  In  the  first 
place,  the  guardians  of  the  poor,  if  not  a  corporation,  are,  at 
least,  a  continuing  body  for  all  the  purposes  of  the  local  Act.  It 
is  not  even  necessary  that  the  individual  members  should  be 
changed  from  year  to  year.  They  have  powers  given  them  by 
the  statute  for  certain  purposes,  which  cannot  be  accomplished 
unless  the  guardians  are  to  be  a  continuing  body.  Those  purposes, 
among  others,  are  the  erecting  and  providing  a  workhouse,  by 
section  27 ;  making  contracts  for  the  altering  and  repairing  of  the 
poor-house,  and  for  other  matters,  by  s.  32 ;  borrowing  money  on 
mortgage,  by  s.  36,  and  the  granting  of  annuities,  by  s.  87. 
Even  if,  according  to  Tawney*8  case  (i),  the  guardians  have  not 
authority  to  make  a  rate  to  reimburse  themselves  for  this  money 
specifically,  yet  they  are  not  bound  to  designate  the  purpose  in 

(I)  2  Salk.  531 ;  2  Ld.  BAym.  1009. 
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the  rate.  Bat  this  judgment  will  be  a  charge  apon  the  defendant, 
brought  upon  him  by  reason  of  his  being  made  defendant.  He  Qubb. 
will,  therefore,  clearly,  within  section  89,  be  entitled  to  be 
reimbursed  by  the  guardians.  Then  it  is  said  that  the  first 
payment  to  the  guardians  was  made  by  the  plaintiff  in  his  own 
wrong.  But  by  the  eighteenth  section,  the  treasurer  is  to  pay 
the  monies  received  by  him,  on  account  of  the  poor,  as  the 
guardians  shall  order  and  direct.  Accordingly,  the  plaintiff 
having  received  a  sum  of  money  on  account  of  the  poor,  the 
guardians  order  and  direct  him  to  pay  it  over  to  them.  He  was 
bound  to  obey  them,  and  did  so.  Afterwards  he  was  compelled 
to  pay  back  that  same  sum.  As  their  treasurer,  he  might  have 
*been  sued  for  this  money,  and  he  therefore  paid  it  for  them  and  [  •840  ] 
for  their  use.  If  he  had  continued  treasurer,  and  been  sued,  and 
had  paid  it  after  the  action,  he  could  have  been  reimbursed  ;  so 
he  may  also  under  the  present  circumstances. 

Campbell,  contra: 

The  guardians  are  not  a  corporation.  It  is  said,  that  it  maybe 
assumed  that  there  is  no  change  of  persons,  but  the  guardians  are 
to  be  chosen  yearly. 

(Taunton,  J :  They  may  be  re-elected.) 

Eight  must  go  out  of  oflSce  every  year.  Then  the  money  had 
and  received  by  the  guardians  in  1822  cannot  be  money  had  and 
received  by  those  who  are  guardians  in  1830.  There  is  nothing 
in  the  Act  to  constitute  them  a  corporation;  they  are  only 
substituted  for  the  churchwardens  and  overseers  of  the  poor  who 
perform  the  same  functions  in  other  parishes. 

(Lord  Tbnterdbn,  Ch.  J. :  They  may  borrow  money  and  grant 
annuities.) 

Only  for  the  purposes  of  the  Act ;  and  such  powers  are  given  to 
all  churchwardens  and  overseers  by  the  59  Geo.  III.  c.  12.  No 
doubt  a  corporation  may  be  created  by  implication  without 
charter  or  seal :  Conservators  of  the  River  Tone  v.  Ash  (i),  where 

(1)  34  B.  R.  441  (10  B.  &  C.  349). 
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Jefferys     the  purposes  of  the  appointment  cannot  be  carried  into  effect, 

GuRR.        unless  they  are  made  a  corporation.     But  that  is  not  the  case 

here :  and  it  would  be  hard  if   the  guardians  could  hold  the 

present  inhabitants  liable  for  charges  incurred  by  former  guardians 

at  a  distant  period. 

(Patteson,  J. :  There  is  a  clause  which  empowers  them  to  take 
land  to  them  and  their  successors.) 

The  powers  granted  to  them  can  only  apply  to  such  acts  as  they 
are  authorized  to  do  under  the  statute.  Then  this  is  not  money 
[  *84i  ]  paid  to  the  ''^use  of  the  guardians ;  they  did  not  direct  the  plaintiff 
to  refund.  Neither  was  it  his  money  which  the  guardians  received 
from  him  in  the  first  instance.  It  was  received  by  him  from  the 
Court  of  Chancery,  and  he  was  wrong  in  paying  it  over  to  the 
guardians.  This  falls  within  the  principle  of  the  cases  of  Bilbie 
V.  Luivley(i),  Brisbane  v.  Dacres  (2),  and  Skyring  v.  Greenwood  (3) , 
and  being  money  paid  under  a  mistake  of  law  is  not  recoverable. 
Then  as  to  the  reimbursement,  the  rate  cannot  be  laid  for  a 
purpose  which  may  not  be  expressed.  And  the  guardians  could 
not  make  a  rate  expressly  to  reimburse  themselves  for  money  laid 
out  eight  years  ago  :  Rex  v.  Goodcheap  (4). 

Platty  in  reply,  was  stopped  by  the  Court. 

Lord  Tenterden,  Ch.  J. : 

No  one  can  doubt  that  in  moral  justice  the  plaintiff  ought  to 
recover ;  and  I  am  glad  that  there  is  not  any  legal  objection  to 
prevent  him.  The  first  point  is,  that  the  guardians  of  the  poor 
are  not  a  corporation.  It  is  unnecessary  to  say  whether,  strictly 
speaking,  and  for  all  purposes,  they  constitute  a  corporation, 
because  I  am  of  opinion  that  they  are  so  in  substance  and  effect 
for  all  the  purposes  of  this  Act.  They  have  perpetual  succession ; 
they  are  to  continue  for  all  time  ;  they  may  take  land,  and  make 
contracts  which  shall  be  binding,  not  upon  themselves  personally, 
but  upon  the  persons  filling  the  office.  Indeed  if  this  were  not 
so,  no  one  would  accept  it.     They  are,  then,  in  the  nature  of  a 

(1)  6  R.  R.  479  (2  East,  469).        (3)  28  R.  R.  264  (4  B.  &  C.  281). 

(2)  14  R.  R.  718  (5  Taunt.  143).      (4)  3  R.  R.  139  (6  T.  R,  159). 
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corporation  for  the  purposes  of  the  Act.  Then  as  to  the  Jbfpkrys 
plaintiff's  title  to  ^reimbursement.  Mr.  Jefferys  was  the  gubb. 
treasurer  of  the  guardians.  He  preferred  an  information  [  *842  ] 
in  the  Court  of  Chancery  for  the  benefit  of  that  part  of  the 
parish  which  was  within  the  liberties  of  Bochester,  praying  that 
a  certain  portion  of  the  charity  fund  should  be  paid  to  them :  a 
general  order  was  made  by  the  Court  of  Chancery  to  pay  the 
money  to  the  treasurer  of  the  guardians  of  the  poor;  but  no 
direction  was  given  how  it  was  to  be  applied.  The  guardians 
ordered  him  to  pay  it  to  them,  and  he  paid  it  to  them.  If  they 
did  not  apply  it  as  they  should,  I  do  not  see  how  he  could  help 
it.  Then  a  petition  was  presented  to  the  Lord  Chancellor  on  the 
part  of  the  specific  district  of  Chatham  intra;  and  the  Court, 
thinking  the  money  ought  not  to  have  been  applied  as  it  had 
been,  ordered  the  plaintiff  to  repay  it,  which  he  did.  Under  these 
circumstances,  I  think  he  must  be  considered  as  having  paid 
that  money  for  the  use  of  the  guardians  of  the  poor,  for  it  was 
money  which  they  ought  to  have  paid,  and  consequently  that 
he  is  entitled  to  recover  it.  Then,  it  was  urged  that  the  defen- 
dants had  no  means  of  reimbursing  the  plaintiff.  But  there  is  a 
special  provision  in  the  Act  which  authorizes  the  guardians  to 
reimburse  the  treasurer,  out  of  the  monies  to  be  received  by  them 
under  the  Act,  all  costs,  charges,  damages,  and  expenses  which 
he  shall  be  put  to  by  reason  of  his  being  made  a  defendant. 
Damages  and  costs  will  be  recovered  by  this  judgment  against 
the  defendant  who  is  treasurer,  and  for  these  he  may,  by  the 
terms  of  the  action,  be  reimbursed.  I  do  not  know  that  the 
guardians  may  not  make  a  rate  specifically  entitled  for  this 
purpose.  It  is  said  that  this  will  fall  hard  upon  the  present 
inhabitants.  That  may  be  so.  But  the  inhabitants  of  *a  parish  [  •843  ] 
are  for  many  purposes  considered  as  a  continuing  body.  It  is 
80  in  cases  of  actions  against  the  hundred;  and  where  the 
collectors  of  land  or  assessed  taxes  are  found  deficient,  there 
must  be  a  re-assessment,  and  the  inhabitants  must  make  good 
the  deficiencies,  though  they  may  be  different  persons. 

Parke,  J. : 
It  is  clear,  on  the  thirty-ninth  section,  that  the  action  is  to  be 
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J8FFXBTS  brought  against  the  person  who  is  treasurer  at  ihe  time  when  it 
GuBB.  ^s  so  brought.  The  defendant  was  so  here.  Then  what  is  the 
case  ?  The  plaintiff,  by  compulsion  of  law,  paid  money  which 
ought  to  have  been  paid  by  third  persons.  The  money  being  in 
his  hands  as  treasurer,  an  application  was  made  by  the  solicitora 
of  the  district,  claiming  it ;  but  he  was  compelled  to  pay  it  over 
to  the  trustees  his  masters.  Proceedings  were  afterwards  taken 
against  him,  and,  as  between  him  and  his  masters,  they  ought 
to  have  repaid  it,  but  they  did  not.  He  was  compelled  to  pay  it, 
and  he  can  now  recover  it  from  the  guardians,  who  will  have  no 
difficulty  in  reimbursing  themselves. 

Taunton,  J. : 

Without  considering  for  what  purposes  the  guardians  of  the 
poor  under  this  Act  constitute  a  corporation,  I  am  of  opinion  that, 
for  the  purpose  of  suing  and  being  sued  in  the  name  of  their 
treasurer,  they  are  in  the  nature  of  a  corporation,  and  that  the 
action  is  properly  brought  against  the  present  treasurer.  It  is 
said  that  the  payment  by  the  plaintiff  to  the  guardians  was  in 
his  own  wrong.  I  think  the  converse  of  that  is  undoubtedly 
true ;  that  the  receipt  of  the  money  by  them  was  a  receipt  in 
their  own  wrong.  I  do  not  see  how  the  plaintiff  could  have 
[  '844  ]  refused  to  pay  it  over,  when  they  *insisted  on  his  doing  so. 
Afterwards  there  was  an  order  of  Court  by  which  he  was  directed 
to  pay  the  same  money  over  for  the  benefit  of  certain  persons 
appointed  as  trustees  of  the  poor  of  Chatham.  Under  that 
order,  made  by  a  competent  jurisdiction,  he  was  bound  to  pay 
the  money  into  Court.  He  did  so,  and  paid  so  much  to  the 
trustees  out  of  his  own  pocket.  It  is  said  there  never  was  any 
money  had  and  received  by  the  guardians  to  the  plaintiff's  use ; 
but,  if  not,  still  this  was  money  paid  to  the  use  of  the  guardians. 
The  plaintiff  having  paid  over  to  them  as  their  servant  a  certain 
sum  of  money  which  he  was  afterwards  compelled  to  repay  into 
Court  for  them  and  on  their  account,  it  is  money  paid  to  their 
use.  Then  it  is  said,  the  guardians  cannot  make  a  rate  to  meet 
this  demand  ;  but  the  treasurer  for  the  time  being  is  the  defen- 
dant on  the  record.  If  he  is  bound  to  pay,  he  is  entitled  to  be 
reimbursed  by  them. 


VOL.  XXXVI,]        1831.    K.  B.    2  B.  &  AD.  844.  779 

Pattbbon,  J. :  Jkpfkbto 

The  Act  of  Parliament  says,  that  the  guardians  shall  sue  and       Ovbb. 

be  sued  in  the  name  of  their  treasurer.    It  does  not  make  the 

treasurer  liable.     That  being  so,  I  think  that  this  action  is 

maintainable  on  the  count  for  money  paid,  for  the  plaintiff  has 

advanced  a  sum  of  money  which  the  guardians  ought  to  have 

paid.     The  defendant,  as  their  present  treasurer,  is  liable  at  the 

plaintiff's  suit,  and  there  will  be  no  difficulty  in  making  a  rate 

to  reimburse  him. 

Jtidg^ment  for  the  plaintiff. 


EEX  V.  The  INHABITANTS  of  MUCH  COWAENE  (1).       issi. 

^   '  Nov.  12, 

(2  Bam.  &  Adol.  861—865;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  4.) 


An  idiot,  though  separated  from  his  parent  after  the  age  of  twenty-one, 
cannot  be  emancipated. 


[8611 


Upon  an  appeal  against  an  order  of  two  justices,  whereby  John 
Yamold  was  removed  from  the  parish  of  Great  Witiey,  in  the 
county  of  Worcester,  to  the  parish  of  Much  Cowarne,  in  the 
county  of  Hereford,  the  Sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 

The  father  and  mother  of  the  pauper  were  married  in  the  year 
1792,  and  the  pauper  was  born  in  1798,  and  is  and  always  has 
been  an  idiot.  The  pauper  and  his  father  and  mother  resided 
together  in  the  parish  of  Great  Witiey,  the  then  legal  settlement 
of  the  father,  till  1822,  when  the  mother  died.  In  1824  the 
father  ♦left  the  pauper  (being  then  about  thirty-one  years  old)  [  '862  ] 
in  the  parish  of  Great  Witiey,  and  hired  himself  out  as  a  servant 
in  husbandry  to  different  masters  during  that  year,  and  also 
during  the  year  1825,  and  until  he  married  a  second  wife  in 
1826 :  he  then  went  to  Much  Cowarne,  the  appellant  parish,  and 
resided  there  upon  some  property  belonging  to  his  second  wife 
until  her  death  in  1830,  and  there  gained  a  settlement.  After 
the  father  left  Great  Witiey  he  never  returned  to  it;  but  the 
officers  of  that  parish  took  care  of  the  pauper,  and  never  applied 

(1)  Cited  and  distinguished  in  Overeeera  (1882)  10  Q.  B.  D.  172, 
Sal  ford     Guardians    v.     Manchester      175 ;  52  L.  J.  M.  C.  34,  36.— R.  C. 
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Rkx         to  the  father  for  any  assistance  or  remuneration  for  what  they 

The  Ikhabi-  paid-     The  Court  of  Quarter  Sessions  found  that  the  pauper  was 

^MucH ^     incapable  of  taking  care  of  himself,  through  imbecility  of  mind, 

OowABNE.     at  the  time  of  the  separation  from  his  father,  seven  years  since, 

and  that  previously  to  that  time  he  was  not  emancipated,  from 

the  same  cause.      The  question  for  the  consideration  of  this 

Court  was,  whether,  under  the  above  circumstances,  the  pauper's 

settlement  was  in  the  parish  of  Much  Cowame  or  not. 

Slmtt  and    W.  J.   Alexander  in   support  of  the  order  of 

Sessions : 

The  pauper  being  an  idiot,  the  question  is,  whether  he  could 
be  emancipated  after  he  had  reached  the  age  of  twenty-one. 
The  doctrine  of  emancipation  at  that  age  proceeds  upon  the 
presumption  that  the  child  ceases  then  to  require  the  protection 
of  hi^  parents,  and  can  provide  for  himself.  But  an  idiot 
cannot  provide  for  himself,  since  he  can  make  no  contracts  that 
will  bind  him:  Beverley's  CQ,se(i).  Besides,  the  Sessions  have 
[  •868  ]  expressly  found  that  he  was  incapable  of  taking  *care  of  himself 
through  imbecility  of  mind.  It  is  obvious,  therefore,  that  such 
a  person  must  require  the  protection  of  another.  In  Rex  v. 
Offchurch  (2)  Lord  Kenyon  says,  "  Ordinarily  speaking,  one  of 
these  things  must  happen  before  the  son  can  be  said  to  be 
emancipated.  Either  he  must  have  obtained  a  settlement  for 
himself,  or  have  become  the  head  of  a  family,  or  at  most  he 
must  have  arrived  at  that  age  when  he  may  set  up  in  the  world 
for  himself."  The  pauper  has  satisfied  none  of  these  tests,  for 
it  cannot  be  said  that  he  has  arrived  at  an  age  when  he  can 
set  up  for  himself  in  the  world.  Then  the  separation  of  the 
idiot  from  his  parent  makes  no  difference  in  this  case :  Rex 
V.  Broadhembury{s).  **  The  reason  of  drawing  a  distinction 
between  separation  before  and  after  the  child  has  attained  the 
age  of  maturity  ceases  when  imbecility  of  mind  or  body  induce 
the  necessity  of  its  continuing  in  a  sort  of  perpetual  pupilage  "  : 
1  Nolan's  Poor  Laws,  320.  The  relief  to  the  pauper  in  the  parish 
of  Witley  was  ho  evidence  of  his  settlement :   Rex  v.  Coleorton  (4). 

(1)  4  Co.  Rep.  124  b.  (3)  2  Bott,  pi.  66,  6tli  ed. ;  Cald.  498. 

(2)  3T.  R.  114.  (4)  IB.  &  Ad.  25. 
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Godson,  contra:  Bex 

r. 

The  question  is  not,  whether  the  pauper  was  able  to  provide  The  Inhabit 
for  himself  or  not  at  twenty-one?   but,  whether,  after  he  has        much 
attained  that  age,  the  policy  of  the  poor  laws  will  suffer  him  to       owabnb. 
be  removed,  as  part  of  his  father's  family,  whenever  his  parent 
may  gain  a  fresh  settlement?     That  cannot  be  allowed.     In 
Rex  V.  Broadhemhury  (i)  the  pauper  was  not  twenty-one  at  the 
time   of   the  separation;   and   that  distinction  prevails  in  all 
the  cases:  Rex  v.  Wilmington  {2),  Rex  v.  Hardwick{s),     *In  the       [  "SB*  J 
last-named  case,  it  is  laid  down  by  Lord  Tenterden  that  the 
parent's  new  settlement  will  not  be  communicated  to  the  child, 
unless  in  fact  he  continues  part  of  the  family.     Here  the  pauper 
was  not  living  with  his  parent,  and  did  not  form  a  part  of  the 
family  when  he  attained  twenty-one.     The  distinction  between 
a  voluntary  .and   a  compulsory   separation  is  immaterial,   a& 
Mr.  Justice  Holroyd  observed  in  the  same  case.     The  circum- 
stance of  the  pauper  being  an  idiot  does  not  vary  this  proposition  : 
for  he  cannot,  at  his  present  age,  be  removed  from  parish  to. 
parish  as  his  parent's  settlement  may  change :  St.  MichaeVs  vh 
Noruich  v.  St.  Matthew's  in  Ipswich  (4) ;  and  he  is  not  removed 
to  form  a  part  of  his  parent's  family,  but  to  relieve  the  parish 
of  a  charge.     It  is  not  necessary  that  the  son  should  have  gained 
a  settlement  for  himself :  Rex  v.  Stanwix  (5). 

Lord  Tenterden,  Ch.  J. : 

The  order  of  Sessions  must  be  confirmed.  A  child  unemanci- 
pated  follows  the  settlement  of  his  father ;  and  the  general  rule*, 
is,  that  until  he  reaches  twenty-one,  the  child  is  not  emancipated, 
unless  he  becomes  the  head  of  another  family,  or  does  some  act. 
to  gain  a  settlement;  but  if,  after  twenty -one,  he  separates, 
himself  from  his  father's  family,  he  is  emancipated.  Why  is 
twenty-one  the  period  thus  fixed  by  the  law  ?  Because  at  that 
age  the  party  is  presumed  in  law  to  be  competent  to  take  th& 
management  of  his  own  affairs.  Here  the  pauper  never  was. 
and  never  will  be  competent  to  do  so.     The  reason,  therefore,. 

(1)  2Bott,pl.66,6thed. ;  Cald.498.  (4)  2  Bott,  pL  58. 

(2)  5  B.  &  Aid.  525.  (5)  5  T.  R.  670. 

(3)  5  B.  &  Aid.  176. 
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*for  which  that  period  is  fixed  upon  in  other  cases,  wholly  fails 
in  this. 

Parke,  J. : 

If  the  pauper  were  a  minor,  he  would  have  continued 
unemancipated.  Now  it  is  found  he  was  incapable  of  main- 
taining and  taking  care  of  himself,  through  imbecility  of  mind ; 
he  must  therefore  be  considered  as  in  the  same  situation  as  if  he 
had  remained  a  minor. 

Taunton,  J. : 

The  rule  has  been  correctly  stated  to  be,  that  where  a  party, 
after  twenty-one,  separates  from  his  father's  family,  and  can 
provide  for  himself,  and  requires  no  farther  protection,  he  is 
emancipated.     That  rule  does  not  apply  here. 

Patteson,  J. : 

The  words,  in  Rex  v.  Hardwick  (i),  that  "  where  the  new 
settlement  is  acquired  by  the  parent  after  the  child  has  attained 
twenty-one,  it  will  not  be  communicated,  unless,  in  fact,  the  child 
continues  part  of  the  family,'*  must  apply  only  to  a  member  of 
the  family  capable  of  supporting  himself. 

Order  of  Sessions  confirmed. 


18S1. 

jXov.  14. 
£882] 


WITHEES  V.  EEYN0LDS(2). 

(2  Bam.  &  Adol.  882—885 ;  S.  C.  1  L.  J.  (N.  S.)  K  B.  30.) 

R.  agreed  to  supply  W.  with  straw,  to  be  delivered  at  W.'s  premises, 
at  the  rate  of  three  loads  in  a  fortnight,  during  a  specified  time ;  and 
W.  agreed  **  to  pay  R.  33«.  per  load  for  each  load  of  straw  so  deliyered 
on  his  premises  "  during  the  above  period.  After  the  straw  had  been 
supplied  for  some  time  W.  refused  to  pay  for  the  last  load  delivered, 
and  insisted  on  always  keeping  one  pa3rment  in  arrear : 

Held,  that  according  to  the  true  effect  of  the  agreement,  each  load 
was  to  be  paid  for  on  delivery,  and  that  on  W.'s  refusal  so  to  pay  for 
them,  R.  was  not  bound  to  send  any  more. 

Assumpsit  for  not  delivering  straw  to  the  plaintiff  pursuant 
to  agreement.     At  the  trial  before  Lord  Tenterden,  Ch.  J.  at  the 

(1)  5  B.  &  Aid.  176.  Co,  V   Naylar  A   Co.  (H.  'L.    1884) 

(2)  Followed    in   Freeth  v.   Burr      9  App.  Cas.  434,  53  L.  J.  Q.  B.  497. 
(1874)  L.  R.  9  C.  P.  208,  43  L.  J.      — R.  C. 

•C.  P.  91 ;    and  in  Mersey  Steel,  <fcc 
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fiittings  in  Middlesex  after  Jast  Hilary  Term,  the  agreement      Withebs 
proved  was  as  follows :  Betnoldb. 

"John  Beynolds  undertakes  and  agrees  to  supply  Joseph 
Withers  with  wheat  straw  of  good  quality  sufficient  for  his  use 
as  a  stable-keeper,  and  delivered  on  his  premises  as  above  "  {i.e. 
at  Long  Acre,  London)  ''  till  the  24th  of  June,  1880,  at  the  sum 
of  thirty-three  shillings  per  load  of  thirty-six  trusses,  to  be 
delivered  at  the  rate  of  three  loads  in  a  fortnight,  in  a  dry  state 
and  without  damage.  And  the  said  J.  W.  hereby  agrees  to  pay 
to  the  said  J.  B.  or  his  order  the  sum  of  thirty-three  shillings 
per  load  for  each  load  of  straw  so  delivered  on  his  premises  from 
this  day  till  the  24th  of  June,  1830,  according  to  the  terms  of 
this  agreement. 

(Signed)  "Joseph  Withers,  John  Beynolds." 

The  straw  was  regularly  sent  in  from  the  20th  of  October,        [  88S  ] 

1829,  when  this  agreement  was  made,  till  the  end  of  January, 

1830.  At  that  time,  the  plaintiff  being  in  arrear  for  several 
loads  of  straw,  the  defendant  called  upon  him  for  the  amount, 
and  he  thereupon  tendered  to  the  defendant  IIZ.  11a.,  being  the 
price  of  all  the  straw  delivered  except  the  last  load,  saying  that 
he  should  always  keep  one  load  in  hand.  The  defendant  objected 
to  this ;  but  was  at  length  obliged  to  take  the  sum  offered :  and 
he  then  told  the  plaintiff  that  he  would  send  no  more  straw  unless 
it  was  paid  for  on  delivery :  and  accordingly  no  more  was  sent. 
On  the  part  of  the  defendant  it  was  submitted  that  there  must  be 
a  nonsuit,  inasmuch  as  the  plaintiff,  on  his  own  shewing,  had 
not  performed  his  own  part  of  the  contract,  which  was,  in  effect, 
to  pay  for  each  load  on  delivery.  Lord  Tentbrden,  Ch.  J.  was 
of  this  opinion  ;  but  directed  a  verdict  for  the  plaintiff,  reserving 
the  point.  A  rule  nisi  was  afterwards  obtained  for  entering  a 
nonsuit. 

Campbell  and  R.  V.  Richards  now  shewed  cause : 

Two  things  independent  of  each  other  were  stipulated  by  this 
contract  to  be  done  by  the  respective  parties :  the  defendant  was 
to  deliver  straw ;  the  plaintiff  to  pay  the  price.  No  time  of  pay- 
ment was  specified.     There  appears  nothing  which  could  entitle 
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Withers  the  defendant  to  insist  on  receiving  his  money  till  the  whole 
Reynolds,  quantity  of  straw  was  delivered.  Payment,  then,  was  not  a 
condition  of  the  defendant's  performance  of  his  contract.  His 
promise  was  given  in  consideration  that  the  plaintiff  promised  to 
pay,  not  in  consideration  of  performance.  If  the  plaintiff  was 
[  '88*  ]  bound  to  pay  for  each  load  *on  delivery,  still  it  does  not  follow 
that  a  refusal  to  pay  for  one  load  excused  the  defendant  from 
any  future  performance  of  his  contract :  Wearer  v.  Sessions  (i). 
And,  according  to  that  case,  he  ought  at  least  to  have  shewn 
that  he  subsequently  made  a  tender.of  executing  his  part  of  the 
agreement,  which  the  plaintiff  rejected.  The  defendant,  there- 
fore, upon  his  construction  of  the  agreement,  may  be  entitled  to 
bring  a  cross  action,  but  has  no  defence  to  this. 

Piatt,  contra  : 

The  only  question  is  upon  the  construction  of  this  agreement. 
It  is  true,  no  time  of  payment  was  specified,  but  in  the  absence 
of  any  express  stipulation,  the  money  would  be  payable  on 
demand  as  often  as  it  became  due ;  and  here  the  words,  "  to 
pay  thirty- three  shillings  per  load  for  each  load  so  delivered," 
intimate  that  the  price  of  each  load  was  to  be  due  as  soon  as  it 
was  delivered.     (Here  he  was  stopped  by  the  Court.) 

Lord  Tbnterden,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
There  is,  I  think,  no  doubt  that  by  the  terms  of  this  agreement  the 
plaintiff  was  to  pay  for  the  loads  of  straw  as  they  were  delivered. 
If  that  were  not  so,  the  defen(Jant  would  have  been  liable  to  the 
inconvenience  of  giving  credit  for  an  indefinite  length  of  time, 
and,  in  case  of  non-payment,  bringing  an  action  for  a  very 
large  sum  of  money,  which  does  not  appear  to  have  been  intended 
by  the  contract.  Then  the  only  question  is,  whether  upon  the 
plaintiff's  saying,  **  I  will  not  pay  for  the  goods  on  delivery  "  (for 
[  '885  ]  ♦that  was  the  effect  of  his  communication  to  the  defendant),  it 
was  incumbent  on  the  defendant  to  go  on  supplying  straw ;  and. 
he  clearly  was  not  obliged  to  do  so. 

(1)  6  Taunt.  154. 
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Parke,  J. :  Withbbb 

The  substance  of  the  agreement  was,  that  the  straw  should  be  Retnoldb. 
paid  for  on  delivery.  The  defendant  clearly  did  not  contemplate 
giving  credit.  When,  therefore,  the  plaintiff  said  that  he  would 
not  pay  on  delivery,  (as  he  did,  in  substance,  when  he  insisted 
on  keeping  one  load  in  hand,)  the  defendant  was  not  obliged  to 
go  on  supplying  him. 

Taunton,  J. : 

The  contract  does  not  say  merely  that  so  much  straw  shall  be 
supplied  at  thirty-three  shillings  a  load,  but  it  adds,  that  the 
plaintiff  shall  pay  that  sum  "  for  each  load  of  straw  delivered  on 
his  premises,"  from  the  date  of  the  agreement  till  the  24th  of 
June,  1830.  That  privui  facie  imports  hat  each  load  was  to  be 
paid  for  as  delivered. 

Patteson,  J. : 

If  the  plaintiff  had  merely  failed  to  pay  for  any  particular 
load,  that,  of  itself,  might  not  have  been  an  excuse  to  the  defen- 
dant for  delivering  no  more  straw :  but  the  plaintiff  here  expressly 
refuses  to  pay  for  the  loads  as  delivered ;  the  defendant,  therefore, 
is  not  liable  for  ceasing  to  perform  his  part  of  the  contract. 

Rule  absolute. 


WATTEES  V.   SMITH (1).  i83i. 

(2  Bam.  &  AdoL  889—895.)  ^^4. 

B.  and  C.  being  jointly  indebted  to  A.,  the  latter  sued  B.  alone.  He  f  ^^^  ' 
remonstrated  upon  the  hardship  of  the  case,  alluded  to  circumstances 
which  would  probably  reduce  the  plaintiff's  demand  if  he  gained  a 
Yerdict,  and  proposed  to  put  an  end  to  the  action  by  pa3ring  part  of  the 
debt,  and  the  costs  of  suit.  This  was  agreed  to,  and  a  receipt  given  for 
the  sum  paid,  which  was  stated  to  be  for  debt  and  costs  in  that  action. 
A.  afterwards  sued  C.  :  Held,  that  the  composition  above  mentioned 
did  not  operate  as  a  discharge  of  the  whole  debt,  but  only  to  relieve  B., 
and,  therefore,  it  was  no  defence  for  C. 

Assumpsit  for  work  and  labour,  care,  and  attendance.     Plea, 

non  assumpsit.     At  the  trial  before   Lord    Tenterden,  Ch.  J., 

(1)  See  the  judgment  on  a  similar  point  in  Ex  parte  Good^  In  re  Armitage 
(1877)  6  Oh.  D.  46,  46  L.  J.  Bkcy.  65.— E.  C. 
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WATTEB8  at  the  London  sittings  after  Michaelmas  Term,  1880,  it  was 
Smith.  proved  that  the  plaintiff  had  been  appointed  to  the  situation  of 
assistant  surgeon  and  apothecary  in  a  certain  institution  called 
The  Royal  Western  Hospital,  which  was  under  the  management 
of  a  committee.  The  defendant  and  George  Hunter  were  both 
members  of  this  committee.  The  plaintiff  had  claimed  from  the 
defendant,  by  a  letter  before  the  action,  48Z.  16^.  as  the  whole 
amount  of  his  demand ;  in  the  action,  however,  his  claim  was 
reduced  to  28Z.  16«.  It  was  proved,  on  the  part  of  the  defendant, 
that  the  plaintiff  had  already  sued  Hunter  for  the  whole  of  the 
same  demand.  On  the  1st  of  May,  1880,  Hunter's  attorney 
addressed  the  following  letter  to  the  plaintiff's  attorney: 

"  Sir, — With  reference  to  our  conversation  yesterday,  I  send 
[  •890  ]  you  underneath  (without  prejudice)  the  *terms  upon  which  I 
propose  to  compromise  this  suit.  I  think  it  however  but  fair  to 
premise,  by  representing  to  you  the  peculiar  hardship  of  the  case 
as  regards  Mr.  Hunter.  You  have,  unfortunately,  fixed  upon  the 
very  one  of  all  the  committee  who  knew  least  of  the  affairs  of  the 
hospital,  or  of  the  parties  connected  with  it ;  who  subscribed  to 
it  (as  he  does  to  many  other  public  charities  in  the  metropolis) 
solely  from  motives  of  charity,  and  only  consented  to  act  on  the 
committee  at  the  particular  solicitation  of  a  friend,  who  waa 
rather  more  eager  in  the  welfare  of  the  institution  than  the  little 
personal  interest  he  had  in  it  required.  I  am  not  in  general  fond 
of  appealing  to  the  feelings,  but  I  do  think  this  is  one  of  those 
cases  in  which  such  circumstances  should  be  considered  and  have 
weight.  Should,  however,  your  client  think  otherwise,  and  per- 
sist in  his  endeavour  to  exact  his  demand  to  the  fullest  extent 
that  the  strictness  of  the  law  will  give  him,  from  this  defendant, 
when  there  are  so  many  others  equally  responsible,  and  upon 
whom  the  claim  would  with  much  more  justice  be  made,  I  must 
beg  you  to  remind  him  of  the  circumstances  I  stated  in  conver- 
sation to  you  yesterday,  which,  supposing  him  to  obtain  a  verdict 
in  his  favour,  would  so  considerably  reduce  it  in  amount.  I 
propose,  therefore,  to  put  an  end  to  the  action  by  paying  down 
151,  and  the  costs  of  suit,  upon  receiving  a  proper  discharge- 
Such  sum  would,  even  then,  be  five  or  six  times  more  than  the 
amount  of  Mr.  Hunter's  proportion  of  the  demand." 
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The  plaintiflF  having  agreed  to  stay  the  action  against  Hunter     Watters 
on  receiving  152.  and  his  costs,  that  amount  was  paid,  and  the       smith. 
following  receipt  was  given  by  the  plaintiff's  attorney  : 

"Keceived,  10th  May,  1830,  of  the  defendant,  the   sum   of       [891] 
twenty  pounds  fourteen  shillings  and  sixpence,  being  the  amount 
to  be  taken  for  debt  and  costs  in  this  action." 

A  declaration  had  been  filed,  and  a  rule  to  plead  given ;  but 
after  this  payment  no  further  proceedings  took  place.  It  was 
urged  for  the  defendant,  that  the  plaintiff,  having  accepted  a 
composition  from  Hunter,  could  not  now  sue  any  other  person 
liable  to  the  same  debt,  but  that  it  was  wholly  discharged.  Lord 
Tenterden,  however,  was  of  opinion  that  the  transaction  operated 
only  as  an  arrangement  for  the  relief  of  Hunter.  A  verdict 
having  been  found  for  the  plaintiff,  in  Hilary  Term  last  a  rule 
nisi  was  obtained  for  a  new  trial. 

jR.  F.  Richards  now  shewed  cause : 

The  payment  of  the  money  in  the  former  action  was  no  bar  to 
the  plaintiff's  claim  in  the  present.  It  was  only  a  fair  arrange- 
ment that  Hunter  should  pay  his  portion  of  the  debt,  and  not  be 
driven  to  sue  the  other  persons,  who  were  jointly  liable,  for  a 
contribution.  This  payment  could  not  be  pleaded  in  bar  in  any 
way,  for  there  has  been  no  judgment,  and  no  rule  of  Court  for  a 
discontinuance  or  for  the  payment  of  the  money  to  the  plaintiff. 
In  point  of  law  the  plaintiff  might  still  proceed  against  Hunter ; 
for  payment  of  a  less  sum  of  money  cannot  be  satisfaction  of  a 
larger.  The  plaintiff's  receipt  would  not  have  prevented  his 
suing  for  the  balance  :  Fitch  v.  Sutton  (i).  There  the  terms  of 
the  receipt  were  still  stronger  than  in  the  present  case.  Then  if 
the  action  against  Hunter  *has  not  been  barred,  still  less  can  [  '892  ] 
Smith  avail  himself  of  the  transaction  in  discharge  of  the  present 
claim.  This  point  was  considered  in  Power  v.  Butcher  (2) ;  but 
did  not  properly  arise,  and  was  not  decided.  In  Com.  Dig. 
Audita  Querela  (A),  it  is  stated,  "If  upon  a  joint  trespass  by  A. 
and  B.  there  be  a  recovery  against  A.  in  C.  B.  upon  a  declaration 
in  London,  and  against  B.  in  B.  B.  upon  a  declaration  in  another 

(1)  6  East,  230.  (2)  34  R  R.  432  (10  B.  &  C.  329). 
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WATTEBfl     county,  and  A.  pays  the  whole,  B.  after  he  is  taken  shall  have  an 
Smith.       audita  querela,'*    There  must  be  an  entire  payment  of  the  whole. 

(Lord  Tenterden,  Ch.  J. :  The  mere  recovery  against  one  will 
not  do.) 

There  was  no  intention  on  the  part  of  the  plaintiff  to  give  a 
discharge  of  the  whole  debt ;  an  offer  was  made  to  him  to  accept 
a  sum  as  Hunter's  proportion,  and  he  assented  to  it. 

F,  Pollock,  contra : 

Fitch  V.  Sutton  (i)  does  not  apply ;  but  the  present  case  is 
more  analogous  to  Longridge  v.  Dorville  (2),  where  it  was  held 
that  the  giving  up  of  a  suit  instituted  to  try  a  question  respecting 
which  the  law  is  doubtful,  is  a  good  consideration  for  a  promise 
to  pay  a  stipulated  sum.  So  here  Hunter  may  have  intended  to 
contest  his  liability,  at  least  as  to  the  whole  amount ;  and  that 
being  a  matter  of  doubt  may  have  formed  the  ground  of  the 
plaintiff's  agreement  to  take  the  smaller  sum.  If  so,  this  is 
clearly  a  discharge  of  the  whole  debt ;  and  if  the  suit  had  been 
continued,  might  have  been  pleaded  by  Hunter  puis  darrein 
continuance ;  and  though  there  has  been  no  formal  conclusion 
of  that  action,  yet  it  must  be  allowed  that  it  was  ended.  Then 
if  in  this  action  against  Smith,  he  had  pleaded  in  abatement  the 
[  •898  ]  non-joinder  *of  his  partner  Hunter,  and  the  plaintiff  had  com- 
menced a  fresh  action  against  them  both,  Hunter  could  have 
pleaded  this  matter  in  discharge,  and  must  have  succeeded.  It 
is  clear,  therefore,  that  Smith  may  now  say  the  whole  debt  has 
been  satisfied.  The  case  of  trespass,  where  the  liability  is  joint 
and  several,  does  not  apply  here.  If  the  present  plaintiff 
intended  to  keep  the  other  parties  liable,  he  should  have  made 
an  express  reservation  of  his  rights  as  against  them. 

Lord  Tenterden,  Ch.  J. : 

This  is  the  case  of  a  plaintiff  having  a  demand  against  several 

persons,  all  of  whom  he  might  have  sued  jointly,  or  any  one 

separately,  subject  to  a  plea  in   abatement.     He  sued  one, 

namely,  Hunter,  alone,  who  did  not  plead  in  abatement ;  and 

(1)  5  East,  230.  (2)  5  B.  ft  Aid.  117. 
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since  then  another,  namely,  the  defendant,  who  likewise  has     Wattsbs 
not   pleaded  in  abatement.    Hunter  being  sued,  his  attorney       smith. 
wrote    a   letter,    stating    the    hardship    of   his   client's    being 
compelled   to   pay   the   whole   debt,    and   offering   to   pay    a 
proportional  share.     This  offer  was  accepted,  and  the  plaintiff 
gave  a  receipt  for  debt  and  costs  in  that  action.    He  then  com- 
menced this  suit  against  the  def^idant  for  the  balance.    It  is 
contended  that  the  debt  is  already  discharged,  but  the  question 
is,  whether  the  plaintiff  intended  to  discharge  the  whole  debt,  or 
only  to  relieve  the  party  proposing  to  pay  a  proportion  of  the 
debt.  I  think  the  former  construction  would  be  hard  and  injurious. 
Where  several  persons  are  liable  for  the  whole,  it  is  by  no  means 
unusual  for  a  creditor  to  accept  proportionate  shares  from  some, 
and  take  his  remedies  for  the  rest  against  the  others.    And  there 
is  nothing  unjust  in  this.     The  composition  between  the  plaintiff 
and  Hunter  will  not  relieve  the  latter  from  contribution  to  Smith, 
if  he  is  compelled  to  *pay  a  larger  proportion  than  would  have       [  *894  ] 
been  due  as  between  the  parties.     It  can  in  no  manner  operate 
to  his  prejudice,  but  must  rather  be  to  his  benefit,  inasmuch  as 
the  plaintiff  recovers  a  less  sum  from  him  by  the  present  action 
than  would  otherwise  have  been  claimable.     It  would  make  the 
act  of  the  plaintiff  operate  directly  contrary  to  his  intention,  and 
also  to  justice,  if  we  were  to  hold  that  it  was  in  point  of  law  a 
discharge  of  the  whole  debt.     The  rule  for  a  new  trial  must, 
therefore,  be  discharged. 

Parke,  J. : 

It  is  not  necessary  to  consider  what  would  have  been  the  effect 
of  the  payment  of  201.  if  it  had  been  made  in  full  satisfaction  of 
the  demand  against  Hunter.  If  the  case  rested  upon  this,  it  might 
be  a  bar  to  the  action,  on  the  authority  of  Longridge  v.  Dorville  (i). 
But  I  think  that  question  does  not  arise  here  from  the  facts.  Look- 
ing at  the  terms  of  the  agreement  as  contained  in  the  letter  from 
Hunter's  attorney,  and  the  receipt,  it  is  manifest  that  the  pay- 
ment was  not  made  in  discharge  of  the  plaintiff's  rights  against 
all  other  parties ;  and  the  result  of  the  whole  is,  that  it  does  not 
operate  as  a  release,  or  matter  which  could  have  been  pleaded  as 

(1)  5  B.  &  Aid.  117. 
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Wattbbs  an  accord  and  satisfaction,  but  amounts  merely  to  an  engagement 
Smith.  ^ot  to  sue  Hunter,  which  can  only  be  pleaded  by  himself ;  if  the 
action,  therefore,  had  been  brought  against  two  parties,  it  would 
not  have  been  a  discharge  to  both.  Or,  it  may  be  considered  as 
a  release  to  one,  qualified  by  a  reservation  of  the  plaintiff's 
rights  against  the  other,  as  in  Solly  v.  Forbes  (i).  The  rule, 
therefore,  must  be  discharged. 

[  896  ]       Taunton,  J. : 

A  release  given  to  one  of  two  joint  contractors,  enures  to  the 
benefit  of  both :  so  a  judgment  and  satisfaction  as  to  one,  is  a 
stay  of  proceedings  against  the  other.  But  here  has  been  neither 
release  nor  judgment,  nor  is  there  any  evidence  of  an  accord  and 
satisfaction  of  the  debt  either  with  reference  to  Hunter  or  the 
defendant.  When  the  case  was  moved,  it  was  stated  that  the 
language  of  the  receipt  purported  that  the  money  was  paid  in 
discharge  of  the  whole  debt  and  costs,  and,  therefore,  that  which 
was  a  discharge  of  Hunter  in  that  action  would  operate  as  such 
for  the  defendant  in  this.  But  on  looking  at  the  words  of  the 
receipt  itself,  it  is  only  an  acknowledgment  of  money  having  been 
paid  in  the  course  of  that  suit,  on  the  receipt  of  which  the  plaintiff 
agreed  to  rest  satisfied,  and  not  proceed  farther  against  Hunter. 
It  is  no  release  ;  and  Fitch  v.  Sutton  (2)  decides  that  such  a  pay- 
ment was  not  a  satisfaction,  especially  of  Smith's  debt,  whose 
name  was  never  mentioned. 

Pattbson,  J. : 

It  is  clear  from  the  evidence  that  the  plaintiff  accepted  the 

money,  not  in  discharge  of  the  debt,  but  to  relieve  the  defendant 

in  that  suit.    Longridge  v.  Dorville  (3)  does  not  apply ;  that  case 

only  proves  that  the  giving  up  a  suit  which  turns  upon  a  doubtful 

point  of  law  may  be  a  good  consideration  for  a  promise  to  pay 

stipulated  damages.     But  there  the  agreement  was,  that  there 

should  be  a  final  settlement  of  the  whole  matter ;  whereas  here 

nothing  of  that  kind  was  understood. 

Rule  discharged. 

(1)  22  R.  R.  641  (2  Brod.  &  B.  38).  (3)  5  B.  &  Aid.  117. 

(2)  5  East.  230. 
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JOHNSON  V.  DUEANT  and  Another.  i^^i. 

Nor.  18. 

(2  Bam.  &  Adol.  925—931 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  47 ;  S.  C.  at  Nisi  

Prius,  4  Car.  &  P.  327.)  [  925  ] 

An  Older  of  reference  was  made  in  an  action  where  the  main  point  in 
dispute  was,  whether  certain  goods,  the  value  of  which  (namely  246/.) 
the  defendants  proposed  to  set  off  against  the  plaintiff*s  claim,  had  been 
bought  by  the  plaintiff  of  the  defendants,  or  of  A.  B.  The  question 
stated  in  the  order  was,  whether  or  not  the  defendants  were  entitled  to 
set  off  the  sum  of  246^  The  arbitrators  (as  was  alleged)  being  unable 
to  decide  the  main  point,  but  finding  that,  at  all  events,  a  smaU  deduc- 
tion {SI.  12».)  was  to  be  made  from  the  246/.,  awarded,  in  the  terms  of 
the  order  of  reference,  that  the  defendant  was  not  entitled  to  set  off  246/. 
A  rule  was  obtained  for  setting  aside  the  award  as  not  being  final,  but  it  was 
afterwards  discharged.  The  plaintiff  then  brought  an  action  of  debt  on  the 
award ;  and  the  defendants  pleaded  a  set-off  to  the  amount  of  237/.  10a.  6<2. : 

Held,  that  they  could  not  now  set  off  the  difference  between  the  246/. 
and  8/.  120.,  for  that  the  award  was  conclusive  as  to  the  sum  now  sought 
to  be  set  off,  as  well  as  that  mentioned  in  the  order  of  reference ;  and  if 
the  arbitrators  had  gone  upon  a  mistaken  ground,  their  decision  could 
not  be  questioned  in  this  form. 

Debt  on  an  award.  The  declaration  stated  that  a  cause  was 
depending  between  the  plaintiff  and  the  defendants  in  the  King's 
Bench,  and  a  certain  question  having  arisen  between  them, 
whether  the  plaintiff  was  entitled  to  recover,  as  against  the 
defendants,  the  sum  of  2462.  Ss.,  part  proceeds  of  a  certain  bill 
of  exchange  for  292Z.  10«.,  in  question  in  that  cause ;  and  also, 
whether,  against  such  amount,  the  defendants  were  entitled  to  a 
set-off  of  the  like  sum  of  246Z.  8«.  for  a  bale  of  silk,  it  was  ordered 
by  Lord  Tenterden,  that  that  question  should  be  referred  to  the 
arbitration  of  P.  E.,  B.  C,  and  J.  G.,  who  afterwards  awarded 
and  determined  that  the  plaintiff  was  entitled  to  recover  against 
the  defendants  the  said  sum  of  246Z.  8«.,  part  proceeds  of  the  bill 
of  exchange  in  the  said  order  mentioned,  and  that  against  such 
amount  the  defendants  were  not  entitled  to  set  off  the  like  sum 
of  246Z.  Ss.  for  a  bale  of  silk.  The  declaration  then  stated,  that  the 
plaintiff  had  demanded  this  sum  of  246Z.  88.,  but  the  defendants 
had  not  paid  it.  To  this  were  added  the  usual  money  counts. 
The  defendants  pleaded  to  the  first  and  fourth  counts  (the  latter 
being  for  interest),  a  set-off  for  goods  sold  and  delivered,  and 
money  had  and  received,  and  due  and  owing ;  and  to  the  other 
counts,  nil  dehent :  and  they  paid  *8Z.  12«.  6d.  into  Court.  In  his  [  •926  ] 
replication  the  plaintiff  denied  the  set-off. 
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Johnson  At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  sittings  after 

DuAANT  l^Bt  Michaelmas  Term,  in  London,  the  plaintiff  proved  the  execa- 
tion  of  the  award.  It  was  then  proposed,  on  the  part  of  the 
defendants,  to  shew  that  the  plaintiff  was  indebted  to  them  in 
a  sum  of  money  less  than  246Z.  8^.  for  a  bale  of  silk.  It  was 
admitted  that  the  question  as  to  the  right  of  the  defendants  to 
set  off  in  respect  of  that  bale  of  silk  had  been  considered  by  the 
arbitrators,  but  it  was  contended,  that  they  had  only  adjudicated 
that  the  defendants  were  not  entitled  to  set  off  the  precise  sum  of 
2462.  8a.,  but  had  not  determined  whether  the  plaintiff  was  not 
liable  to  some  extent.  Lord  Tenterden,  however,  held  that  this 
evidence  was  not  admissible  (i),  and  the  plaintiff  obtained  a 
verdict.  In  the  ensuing  Term,  a  rule  was  obtained  for  a  new  trial 
on  the  ground  that  the  defendant  ought  not  to  have  been  pre- 
cluded from  giving  evidence  of  the  set-off,  and  also  upon  aflSdavits 
which  were  met  by  others  on  the  part  of  the  plaintiff.  From  the 
whole  of  these  it  appeared  that  the  point  in  dispute  was  as  to  a 
bale  of  silk  which  the  defendants  alleged  they  had  sold  to  the 
plaintiff  through  the  agency  of  Fellowes  and  Bury,  but  which, 
according  to  the  plaintiff,  had  been  sold  by  the  defendants  to 
Fellowes  and  Bury  as  principals.  The  price  of  this  bale  would 
have  been  246Z.  8«.,  but  a  deduction  of  81, 12a.  6d,  had  been  made 
soon  after  the  sale,  on  account  of  short  measure,  and  accordingly 
only  287Z.  10a.  6d.  could  be  due.  It  was  alleged  in  the  affidavits 
that  the  arbitrators  not  being  able  to  agree  in  a  decision  upon  the 
actual  question  between  the  parties,  had  formed  their  award  in 
[  *927  ]  *the  precise  terms  of  the  order  of  reference,  thus  finding  merely 
that  the  particular  sum  there  named  was  not  to  be  set  off;  and 
therefore  the  defendants  contended  that  the  award  was  not  final. 
On  the  other  hand,  it  appeared  that  the  defendants  had  applied 
to  the  Court  to  set  aside  the  award  on  this  ground,  and  had 
obtained  a  rule  niat,  in  which  the  above  objections  to  the  award 
were  specifically  stated,  and  which  was  afterwards  discharged 
with  costs.  The  affidavits  were  in  some  respect  contradictory  as 
to  the  reasons  which  induced  the  arbitrators  to  make  this  award ; 
but  it  was  shewn  that  evidence  had  been  given  before  them  of 
the  whole  transaction  relative  to  the  sale  of  the  silk. 
(1)  See  the  reasons  fully  stated  in  the  judgment. 
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Campbell  (with  whom  was  Talfourd)  now  shewed  cause :  Johnson 

This  question  has  been  fully  settled  by  the  arbitrators,  for  Durant. 
they  have  made  their  award  in  the  language  of  the  submission, 
which  they  have  properly  interpreted.  It  is  clear  they  have 
considered  the  general  point  in  dispute,  otherwise  the  rule  for 
setting  aside  the  award  would  not  have  been  discharged  with 
costs.     (Here  he  was  stopped  by  the  Court.) 

Sir  James  Scarlett,  F.  Pollocky  and  S.  Martin,  in  support  of 
the  rule : 

Although  the  Court  generally  hold  the  award  of  arbitrators  to 

be  binding,  yet  they  will  not  allow  their  rules  to  work  injustice, 

which  would  be  the  case  if  the  defendants  were  to  be  concluded 

by  this  award.     There  is  a  peculiarity  in  the  order  of  reference, 

for  it  mentions  a  precise  sum  as  that  claimed  in  the  set-off;  but 

it  is  clear  that  the  parties  never  could  have  intended  to  bind 

themselves  to  that  sum.     It  must  have  been  understood  that  the 

arbitrators  were  not  to  be  so  *controlled.    They  themselves  ought      [  •928  ] 

to  have  considered  the  fixing  the  precise  sum  as  a  mere  error  in 

drawing  up  the  order,  and  to  have  determined  the  merits  of  the 

case ;  instead  of  which  they  have  considered  themselves  bound 

down  by  the  language  of  the  order,  and  have  thus  proceeded  on 

a  mistaken  ground.     They  have  not   determined  the  question 

really  intended  to  be  referred  to  them,  the  merits  of  which  were 

entirely  with  the  defendants. 

Cur.  adv.  vult. 

Lord  Tbntbrdbn,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  debt  upon  an  award;  to  which  the 
defendants  pleaded  a  set-off,  and  by  their  particular  claimed  to 
set  off  the  sum  of  246Z.  Ss.  in  respect  of  a  bale  of  silk  alleged  to 
have  been  sold  by  them  to  the  plaintiff.  They  also  paid  a  sum 
of  81.  12s.  6d.  into  Court.  The  reference  was  by  a  Judge's  order 
made  by  consent  of  the  parties  in  a  former  action  between  them. 
At  the  trial  it  was  proposed  on  behalf  of  the  defendants  to  prove 
that  the  sum  of  81.  128.  6d.  was,  by  consent  of  the  defendants, 
soon  after  the  sale,  allowed  as  a  deduction  from  the  price  in 
respect  of  short  measure  or  other  deficiency;    and  that  the 
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Johnson  arbitrators  had  considered  themselves  bound  down  to  the  precise 
DurInt.  su^  o^  2^6Z.  8^.,  and  had  made  their  award  for  that  reason  only, 
and  had  forborne  to  decide  the  real  question  between  the  parties, 
which  w^as,  whether  the  bale  had  been  sold  and  credited  by  the 
defendants  to  the  plaintiff,  or  by  them  to  Fellowes  and  Bury, 
brokers,  and  by  the  latter  to  the  plaintiff.  A  rule  of  this  Court 
for  setting  aside  the  award  had  been  obtained  and  discharged 
[  •929  ]  with  costs  before  the  present  *action.  It  is  obvious,  by  the 
terms  of  the  reference,  both  parties  considered  the  sum  of 
246/.  8«.  as  the  agreed  price  of  the  bale.  At  the  trial  it  appeared 
to  me,  that  the  arbitrators  had  put  a  right  construction  upon  the 
reference  as  limiting  their  award  to  that  sum ;  but  then,  as  the 
parties  had  agreed  upon  the  sum,  I  thought  the  question  as  to 
the  sale  was  properly  the  matter  for  decision  by  the  arbitrators, 
and  that  in  the  present  proceeding  they  must  be  taken  to  have 
decided  that  question,  and  I  refused  any  evidence  to  shew  the 
contrary. 

The  application  for  a  new  trial  was  for  this  supposed  misdirec- 
tion ;  and  upon  affidavits  made  for  the  purpose  of  shewing  that 
the  arbitrators  had  thought  themselves  boimd,  and  that  if  they 
had  not  so  thought  their  decision  would  have  been  in  favour 
of  the  defendants,  and  that  upon  the  merits  of  that  question  it 
ought  to  be  so.  And  it  was  very  strenuously  urged  that  some 
way  ought  to  be  found  to  remedy  the  injustice  that  would  take 
place,  if  the  defendants  were  bound  by  this  award. 

I  should  be  very  sorry  to  find  that  in  any  case  the  general 
rules  and  principles  of  law  had  worked  injustice  in  the  particular 
instance.  But  in  the  infirmity  of  all  human  jurisprudence  such 
events  must  occasionally  happen ;  and  the  evil  is  of  less  magnitude 
than  the  total  absence  of  general  judicial  rules,  or  a  departure 
from  them  to  meet  the  supposed  hardship  of  a  particular  case. 

Affidavits  were  also  laid  before  the  Court  on  behalf  of  the 
defendants ;  and  upon  consideration  of  those  on  one  side  and 
the  other,  it  is  by  no  means  clear  that  the  bale  was  not  really 
[  '930  ]  sold  by  the  defendants  to  Fellowes  *and  Bury  as  the  plaintiffs 
contended ;  and  it  is  quite  clear  that  evidence  on  that  question 
was  laid  before  the  arbitrators.  And  the  utmost  that  can  be 
inferred  from  the  affidavits  will  be,  that  probably  the  arbitrators, 
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finding  the  decision  of  that  question  attended  with  difficulty,      Johnson 
relieved  themselves  from  the  difficulty  by  deciding  upon  the      durant. 
narrow  ground  as  to  the  particular  sum:   or,  in  other  words, 
which  is  the  strongest  way  of  viewing  the  case  in  favour  of  the 
defendants,  that  they  made  their  award  on  a  mistaken  ground. 

Now,  if  an  award  made  in  pursuance  of  a  Judge's  order  drawn 
up  by  consent  of  parties,  proceeds  on  a  mistaken  ground,  the 
proper  course  of  relief  is  an  application  to  the  Court  to  set  aside 
the  award.  Such  an  application  was  made  in  this  case,  and 
failed ;  and  one  object  of  the  affidavits  is  to  invite  the  Court  to 
rehear  that  matter,  in  effect,  though,  perhaps,  not  in  form.  But 
such  a  rehearing  upon  fresh  affidavits  is  contrary  to  all  practice, 
and  to  the  maxim.  Interest  reipublicce  ut  finis  sit  litiuin.  And  this 
brings  the  case  to  the  question,  whether  the  award  was  conclusive, 
or  the  proposed  evidence  ought  to  have  been  received  at  the  trial. 
And  it  was  contended  that,  assuming  the  award  to  be  conclusive 
as  to  the  particular  sum  mentioned  therein,  and  in  the  order  of 
reference,  it  was  not  conclusive  as  to  the  smaller  and  different 
sum  now  sought  to  be  set  off.  But  it  must  be  remembered  that 
the  particular  sum  was  the  price  agreed  upon  by  the  parties. 
And  the  question,  as  it  regards  the  smaller  sum,  is  precisely  the 
same  as  upon  the  particular  sum  agreed.  So  that  the  real 
question  is,  whether,  after  a  reference  and  award,  the  defendants 
can,  in  *an  action  of  debt  upon  the  award,  be  allowed  to  impeach  [  •981  ] 
and  annul  it  upon  the  ground  that  the  decision  of  the  arbitrators 
proceeded  upon  a  mistake. 

No  authority  was  cited  in  support  of  such  a  proposition,  and 

I  am  not  aware  that  any  can  be  found.    Surely,  if  it  can  be  done 

at  all,  it  must  be  done  by  some  proper  plea  to  the  declaration  on 

the  award.     In  the  present  case  there  was  no  such  plea:  not 

only  was  there  no  plea  that  the  award  was  founded  upon  mistake 

or  misconduct,  but  not  even  a  plea  of  the  general  issue  denying 

the  debt  claimed  on  the  award.     The  only  plea  was  a  set-off: 

and  the  endeavour  was  to  shew  under  such  a  plea  that  the  sum 

awarded  was  not  due  from  the  defendants,  but  only  the  small 

sum  of  8{.  12s.  6d.f  which  had  been  paid  into  Court.    We  think 

this  could  not  be  done,  and  consequently  that  the  rule  must  be 

discharged.  t>  i    j-    i.        j 

®  Rule  discharged. 
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1881.       BEANDT  AND  Another  v.  BOWLBY  and  Another (l). 

[  982  ]  (2  Barn.  &  Adol.  932—940 ;  S.  C.  1  L.  J.  (N.  8.)  K.  B.  14.) 

B.,  a  merchant  in  England,  in  June  and  July,  18:30,  sent  orders  for 
the  purchase  of  com  to  the  plaintiffs,  in  Russia,  desiring  them  to  draw 
upon  H.  &  Co.,  in  London,  for  the  amount,  and  he  chartered  a  ship 
belonging  to  the  defendants,  and  sent  it  to  Russia  to  be  freighted.  On 
the  28th  of  July  B.  wrote  a  letter,  cancelling  the  orders  he  had  given. 
Upon  the  8th  of  August,  1830,  the  plaintiffs  informed  B.  that  they  had 
purchased  a  cargo  for  the  ship,  and  should  despatch  it  as  soon  as  powible, 
addressed  to  H.  &  Co.,  London,  expressing  a  hope  that  he  would 
approve  of  what  they  had  done,  notwithstanding  his  last-mentioned 
communication.  The  cargo  was  afterwards  shipped,  and  the  plaintiffs 
by  letter  informed  B.  that  they  had  shipped  it  on  his  account,  and  that 
they  had  forwarded  an  indorsed  bill  of  lading  to  H.  &  Co.,  drawing 
upon  them  for  part  of  the  price,  and  upon  him  (B.)  for  the  residue ;  and 
they  inclosed  an  unindorsed  bill  of  lading  to  B.  and  an  invoice  of  the 
wheat,  in  which  it  was  stated  to  be  bought  for  his  order  and  on  his 
accoimt.  The  bills  of  exchange  enclosed  in  this  letter  were  dishonoured, 
whereupon  the  plaintiffs*  agent  in  London  delivered  the  indorsed  bill  of 
lading  to  H.  &  Co.  On  the  2nd  of  October  B.  confirmed  the  revocation 
of  his  order,  and  on  the  24th  of  November  the  agent  of  the  plaintiffs  in 
England  gave  notice  to  the  agent  of  B.  that  he  should  retain  the  whole 
of  the  wheat  for  the  plaintiffs.  B.  afterwards  became  desirous  of  having 
the  wheat,  and  the  master  of  the  vessel  in  which  the  wheat  was  shipped, 
delivered  it  to  B.*8  orders,  and  not  to  H.  &  Co.,  pursuant  to  the  bill  of 
lading. 

In  an  action  brought  against  the  ship-owners  for  not  delivering- 
pursuant  to  the  plaintiffs'  orders,  it  was  contended,  that  the  plaintiffs 
were  entitled  to  recover  nominal  damages  only,  because  the  property  in 
the  wheat  had  actually  vested  in  B.  by  the  shipment :  Held,  however, 
that  the  property  did  not  vest  in  B.  absolutely  upon  the  shipment,  but 
only  subject  to  a  condition  that  the  bills  were  accepted,  and  that  in 
default  of  acceptance,  it  never  did  vest  in  him ;  and,  consequently,  that 
the  plaintiffs  were  entitled  to  recover  the  value  of  the  wheat  at  the  time 
when  it  was  delivered  to  B.'s  order. 

Assumpsit  against  the  defendants,  as  owners  of  the  ship 
Helena,  for  not  delivering  to  the  plaintiffs'  orders  or  assigns  at 
London  a  cargo  of  wheat  shipped  by  them.  At  the  trial  before 
Lord  Tenterden,  Ch.  J.,  at  the  London  sittings  after  last 
Trinity  Term,  the  following  appeared  to  be  the  facts  of  the 
case:  The  plaintiffs  were  merchants,  having  establishments  at 
St.  Petersburgh  and  Archangel,  and  Emanuel  H.  Brandt,  brother 

(1)  The  authorities  on  the  question  v.   Harrison  (H.   L.  1871)  L.  E.  5 

of  conditional  vesting  of   property  H.  L.  116,  40  L.  J.  Q.  B.  148.    And 

imder  contracts  of  sale  will  be  found  see  Sale  of  Gkwds  Act,  1893  (56  &  57 

collected  in  the  arguments  in /SAep/ifrd  Vict.  c.  71),  s.  19. — ^B.  C. 
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of  one  of  the  plaintiffs,  was  their  agent  residing  in  London.  Brandt 
Mr.  Berkeley,  a  commission  merchant,  who  lived  at  Newcastle-  bowlbt. 
upon-Tyne,  being  desirous  of  making  some  purchases  in  com, 
sent,  in  June  and  July,  1880,  to  the  plaintiffs  (through 
Emanuel  H.  ^Brandt)  several  orders  for  the  purchase  of  corn  on  [  *9S3  ] 
his  account,  directing  them  to  draw  upon  Esdaile  &  Co.,  bankers 
in  London,  for  the  amount,  and  also  upon  Harris  &  Co.,  in 
London,  to  a  certain  extent.  Berkeley  chartered  four  ships, 
and,  among  the  rest,  the  Helena,  belonging  to  the  defendants, 
and  sent  them  to  Bussia  to  be  freighted  by  the  plaintiffs.  A 
dispute  arose  between  Berkeley  and  E.  H.  Brandt,  and  the 
former  sent  a  letter  on  the  28th  of  July  cancelling  every  order 
he  had  given.  That  letter  was  forwarded  to  St.  Petersburgh  by 
E.  H.  Brandt.  Various  shipments  were  made  by  the  houses 
in  Bussia  on  account  of  Berkeley,  and  were  transmitted  to 
England  in  the  vessels  chartered  by  him.  Bills  were  drawn 
upon  Esdaile  &  Co.  for  the  amount,  but  on  their  arrival  they 
were  dishonoured,  and  the  cargoes  were  refused.  The  question 
in  this  case  arose  as  to  a  cargo  shipped  by  the  Helena.  By  a 
letter  dated  August  8th,  1880,  to  Berkeley,  the  plaintiffs  wrote  as 
follows:  "We  have  succeeded  in  purchasing  a  cargo  of  wheat 
for  the  Helena^  and  shall  despatch  it  as  soon  as  possible  to  the 
address  of  B.  Harris  and  Sons,  London,  which  house  we  shall 
address  to-day  with  regard  to  effecting  the  insurance.  We  trust 
what  we  have  done  for  you  will  meet  your  approval,  although  by 
a  communication  received  from  Mr.  E.  H.  Brandt  subsequently 
to  our  having  made  this  purchase  we  learn  that  you  have  been 
induced  to  cancel  the  several  orders  in  our  hands."  This  cargo 
was  afterwards  shipped  in  the  Helena  for  England,  and  the  plain- 
tiffs wrote  the  following  letter  to  Berkeley :  "St.  Petersburgh, 
August  26,  1880.  We  now  have  much  pleasure  in  waiting  upon 
you  with  invoice  and  bill  of  lading  of  770  chests  wheat  shipped 
for  your  account  and  risk  per  the  Helena,  Mann.  For  *the  [  •934  ] 
amount  of  the  former,  if  found  correct,  you  will  please  give  us 
credit  with  8102.  As.  5d.  An  indorsed  bill  of  lading  we  have 
this  day  forwarded  to  Messrs.  R.  Harris  and  Sons  of  London,  at 
the  same  time  drawing  upon  them  for  678Z.  16«. ;  and  for  the 
balance  remaining  thus  in  our  favour,  viz.  186Z.  9«.  5d.,  we  this 
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Bbaitdt      day  make  free  to  value  upon  you  at  three  months*  date,  payable 
BowLBT.      in  London  to  the  order  of  Emanuel  H.  Brandt,  which  draft  we 
beg  to  recommend  to  your  kind  protection."    An  unindorsed  bill 
of  lading  was  enclosed,  and  an  invoice  of  "  wheat  bought  by  order 
and  for  account  of  J.  Berkeley,  Esq.  Newcastle,  and  shipped  at 
his  risk  to  London,  to  the  address  of  B.  Harris  and  Sons  there, 
per  the  Helena^  Captain  James  Mann."     The  bills  of  exchange 
enclosed  in  this  letter  drawn  upon  Berkeley  and  Harris  &  Co.  were 
presented  for  acceptance  and  refused.    Whereupon  E.  H.  Brandt 
delivered  the  indorsed  bill  of  lading  to  Harris  &  Co.  and  desired 
them  to  accept  the  bill  of  exchange  drawn  upon  them  on  his 
account,  and  to  effect  an  insurance  upon  the  cargo,  which  they 
were  to  receive  on  its  arrival.     In  a  letter  dated  September  29, 
1830,  from  E.  H.  Brandt  to  Mr.  Hedley,  (who  acted  as  an  agent 
for  Berkeley,)  he  wrote,  "Mr.  Berkeley  refuses  to  receive  the 
cargoes  or  give  any  instructions  for  the  acceptance  of  the  bills, 
and  I  have  been  obliged  for  the  security  of  the  property  to  insure 
the  cargoes,  and  give  the  captain  orders  where  to  proceed  to, 
though  of  course  I  still  hold  Mr.  Berkeley  answerable  for  the 
consequences  of  his  behaviour.*'  "  I  conceive  that  you  are  bound 
to  see  that  his  engagements  are  fulfilled,  and  I  call  on  you  to  see 
Mr.  B.  immediately  and  make  arrangements  for  the  acceptance 
of  all  the  bills  without  delay."     On  the  2nd  of  October,  Berkeley 
[  '985  ]       confirmed  the  revocation  of  his  *orders,  and  on   the  24th  of 
November,  E.  H.  Brandt  gave  notice  to  Hedley  that  he  should 
retain  the  whole  of  the  wheat  for  his  brother.    After  which 
Berkeley  offered  to  pay  the  price  of  the  wheat  and  the  charges, 
but  it  was  refused.     The   captain  delivered  the  cargo  of  the 
Helena    to    Berkeley's    orders    at    Grangemouth,   and    not  to 
Harris  &  Co.  in  London  according  to  the  bill  of  lading.     Upon 
proof  of  these  facts,  the  Lord  Chief  Justice  directed  the  jury  to 
find  a  verdict  for  the  plaintiffs,  and  to  assess  the  damages  at  the 
price  of  the  cargo  when  it  reached  the  port  of  discharge. 

Campbell,  for  the  defendants,  moved  for  a  new  trial,  on 
the  ground  of  misdirection,  or  to  reduce  the  amount  of 
damages : 

The  ship-owners,  who  have  delivered  over  the  cargo  of   the 
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Helena  to  Berkeley,  if  answerable  at  all  to  the  plaintiffs,  are  Bbakdt 
only  so  in  nominal  damages.  Berkeley  had  sent  out  orders  to  bowlbt. 
Brandt  &  Co.,  the  plaintiffs,  to  which  they  had  assented,  and 
thereby  a  contract  was  established  between  them.  Afterwards 
Berkeley  sent  to  cancel  all  his  orders ;  but  he  could  not  of  him- 
self rescind  the  contract,  Brandt  &  Co.  must  also  have  assented 
to  such  cancelling.  But  they  did  not  so  assent  after  they  had 
received  the  letter  of  cancellation ;  they  despatched  the  cargo  by 
the  Helena,  with  an  invoice  stating  it  to  have  been  bought  for 
his  account  and  shipped  at  his  risk.  On  that  shipment,  then, 
the  property  vested  in  him. 

(Lord  Tbntebden,  Ch.  J. :  He  had  refused  to  receive  it  before 
that.) 

But  he  was  afterwards  willing  to  receive  it,  and  offered  to  pay 
the  invoice  price,  and  all  the  charges  due  upon  the  cargo.  It  is 
clear  that  trover  could  not  have  been  maintained  against  Berkeley 
for  the  wheat  if  he  had  got  possession  of  it :  Coxev.  *  Harden  (i).  [  *i^<*6  ] 
There  goods  were  purchased  abroad  and  shipped  on  account  and 
at  the  risk  of  the  consignee,  and  bills  of  lading  were  taken  from 
the  captain  to  deliver  them  to  the  consignor's  own  order.  One 
of  them  was  transmitted  unindorsed,  together  with  an  invoice,  to 
the  consignee,  enclosed  in  a  letter,  informing  him  that  the  con- 
signor had  drawn  upon  him  for  the  amount,  and  an  indorsed 
bill  of  lading  was  sent  to  the  consignor's  agent.  It  was  held 
that  on  the  shipment,  the  property  in  the  goods  vested  in  the 
consignee.  That  case  is  quite  analogous  to  the  present,  and 
proves  that  the  wheat  could  not  have  been  recovered  from 
Berkeley. 

(Parke,  J. :  In  the  present  case  the  letter  enclosing  the  bill  of 
lading  informed  the  consignee  that  an  indorsed  bill  of  lading  had 
been  sent  to  another  person.     That  was  not  so  in  the  case  cited.) 

But  supposing  the  Court  to  be  of  a  contrary  opinion,  then  the 
proper  measure  of  damages  was  the  invoice  price  of  the  wheat 

(1)  7B.  B.  570  (4  East,  211). 
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Brandt      and  the  charges,  not  the  value  at  the  port  of  discharge.     The 
BowLBY.     amount  of  the  damages  ought  therefore  to  be  reduced. 

Lord  Tbkterdbn,  Ch.  J. : 

There  ought  to  be  no  rule  in  this  case.     It  is  an  action  against 
the  defendants  as  ship-owners,  on  the  bill  of  lading,  by  the  terms 
of  which  the  captain  undertakes  to  deliver  certain  goods  shipped 
for  London,  at  London,  to  the  plaintiffs'  orders.     The  complaint 
against  the  defendants  is,  that  instead  of  delivering  them  to  the 
plaintiffs'  orders,  they  delivered  them  at  another  place,  and  to  a 
person  who  had  not  the  plaintiffs'  orders.     This  was  a  breach  of 
the  contract  for  which  the  plaintiffs  might  undoubtedly  maintain 
[  •937  ]       *an  action  against  the  ship-owners.    But  they  defend  themselves 
under  Berkeley,  and  say  that  he  had  a  right  to  receive  the  goods, 
for  the  property  had  vested  in  him,  and  therefore  the  plaintiffs 
are  not  entitled  to  more  than  nominal  damages.     Let  us  see  how 
that  is.     The  wheat  had  been  purchased  on  his  order,  which  he 
revoked.     By  the  original  terms  of  the  contract  it  was  to  be  sent 
to  London,  and  bills  were  to  be  drawn  upon  Harris  &  Co.  for  the 
amount.     Berkeley,  however,  insisted,  he  would  have  nothing  to 
do  with  it.     Emanuel  H.  Brandt  insisted  he  should,  and  that  he 
would   hold  him  to  his  engagement.     The  plaintiffs  send  the 
letter  of  the  26th  of  August  stating  that  they  have  shipped  the 
wheat  on  his  account.     At  the  same  time  they  inform  him  that 
they  have  forwarded  an  indorsed  bill  of  lading  to  Harris  &  Co., 
and  have  drawn  upon  him  and  them  for  the  amount.    He  directed 
them  not  to  accept  the  bills  drawn  on  them,  and  they  were  not 
accepted.     Can  it  be  said  that  he  has  performed  his  part  of  the 
contract,  which  was  not  only  to  receive  the  goods,  but  also  that 
Harris  &  Co.  should  accept  bills  for  payment  of  the  value  ?    He 
could  have  no  right  to  the  goods  unless  he  allowed  Harris  &  Co. 
to  accept  the  bills,  for  that  was  a  part  of  the  bargain.    After  the 
refusal  to  accept,  E.  H.  Brandt  effected  an  insurance  on  the 
goods  for  the  use  of  the  plaintiffs.     It  is  impossible,  therefore,  to 
say  that  the  property  had  vested  in  Berkeley ;  and  the  defendants 
were  not  justified  in  delivering  the  wheat  to  him.     The  damages 
ought  to  be  the  value  of  the  cargo  at  the  time  when  it  was  to 
have  been  delivered,  that  is,  at  the  port  of  discharge. 
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Fabee,  J. :  Brandt 

r. 

I  am  of  the  same  opinion.     This  is  an  action  on  the  bill  of      bowlby. 
lading  for  not  delivering  to  the  *a8signee  of  the  plaintiffs.     The       C  *^38  ] 
defendants  have  not  done  that,  but  have  delivered  to  a  third 
party.     In  order  to  defend  themselves,  they  must  establish  the 
right  of   that  third   party,   but  in  that  they  have  failed.     It 
appears  that  Berkeley  gave  orders  to  the  plaintiffs  to  purchase 
wheat  on  his  account,  and  that  they  consented  to  execute  those 
orders.     Berkeley,  however,  took  upon  himself,  in  his  letter  of 
the  28th  of  July,  to  cancel  his  orders.     Now,  I  agree  to  the  law 
laid  down  in  argument,  that  a  contract  cannot  be  rescinded  by 
one  only  of  two  contracting  parties ;  but  the  question  in  this 
case  is,  whether  the  property  in  the  goods  shipped  ever  vested  in 
Berkeley  at  all.     That  depends  entirely  on  the  intention  of  the 
consignors.     It  is  said  that  the  plaintiffs,  by  the  very  act  of 
shipping  the  wheat  in  pursuance  of  Berkeley's  order,  irrevocably 
appropriated  the  property  in  it  to  him.     I  think  that  is  not  the 
effect  of  their  conduct :  for,  looking  to  the  letter  of  the  26th  of 
August,  it  manifestly  appears  that  they  intended  that  the  property 
should  not  vest  in  Berkeley  unless  the  bills  were  accepted.    They 
stated  in  that  letter  that  they  had  drawn  upon  Harris  and  Sons 
and  Berkeley,  bills  amounting  to  810i.,  the  price  of  the  wheat, 
payable  to  E.  H.  Brandt:  and  they  recommended  them  to  his, 
Berkeley's,   protection.      They  also  stated  that  they  had  for- 
warded  to  Harris  and   Sons  an  indorsed  bill   of  lading,  and 
they  enclosed  to  Berkeley  an  unindorsed  bill  of  lading.     The 
fact  of  their  transmitting  the  latter  bill  of  lading  to  Berkeley, 
and  an  indorsed  one  to  Harris  and  Sons,  shews  clearly  that 
they  did  not  intend  that  the  profits  in  the  wheat  should  vest 
absolutely  in  Berkeley,  but  should   be   subject   to   a  condition 
that    the   bills  were  accepted.      As   they  were   not   accepted, 
Berkeley  has  not  performed  the  condition  on  which  the  vesting 
of  the  *property  in  him  was  to  depend,  and  therefore  it  never      [  •939  ] 
did  vest  in  him.     The  only  remaining  question  is  as  to  the 
amount  of  the  damages.     As  between  the  parties  in  this  cause, 
the  plaintiffs  are  entitled  to  be  put  in  the  same  situation  as  they 
would  have  been  in  if  the  cargo  had  been  delivered  to  their  order 
at  the  time  when  it  was  delivered  to  Berkeley ;  and  the  sum  it 
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Brandt      would  have  fetched  at  that  time,  is  the  amount  of  the  loss  sustained 
BowLBT.      l>y  the  non-performance  of  the  defendants'  contract. 

Taunton,  J. : 

The  bills  drawn  by  the  plaintiffs  in  payment  of  this  cargo  not 
having  been  accepted,  no  property  vested  in  Berkeley.  It  cannot 
be  said  that  by  the  letter  of  the  29th  of  September,  E.  H.  Brandt 
set  up  again  the  contract  which  had  been  rescinded.  That  letter 
is  not  a  waiver  of  the  breach  of  the  contract,  but  a  remonstrance 
on  its  non-completion  and  the  non-acceptance  of  the  bills.  He 
does  not  say,  we  shall  hold  Berkeley  to  his  original  contract,  but 
that  he  will  be  held  answerable  for  the  consequences  of  his 
behaviour.  That  must  mean  for  any  damage  which  may  accrue 
from  his  not  performing  the  contract.  As  to  the  amount  of 
damages,  I  think  the  value  of  the  wheat  on  its  arrival  at  the  port 
of  discharge  where  it  was  delivered  to  Berkeley,  is  the  amount  of 
the  loss  sustained  by  the  defendant's  breach  of  contract. 

Patteson,  J. : 

I  am  of  the  same  opinion.  In  Coxe  v.  Harden  (i),  trover  was 
brought  by  the  indorsee  of  a  bill  of  lading  to  recover  the  value  of 
goods,  the  possession  of  which  had  been  obtained  by  the  assignee 
of  the  party  on  whose  account  they  were  shipped ;  and  although 
[  *94o  ]  ^the  decision  in  that  case,  was,  that  the  action  was  not  main- 
tainable. Lord  Ellekbobouoh,  Ch.  J.  and  Le  Blanc,  J.  seem 
to  intimate  that  an  action  might  have  been  maintainable  by 
the  consignors  against  the  captain.  The  present  action  is  by 
the  shipper  against  the  owners  for  not  delivering  according  to  the 
bill  of  lading.  I  think  such  an  action  is  maintainable;  and 
that  being  so,  the  only  question  is,  what  damages  are  recover* 
able  ?  Prinui  facie  the  plaintiffs  are  entitled  to  recover  the  sum 
which  the  cargo  would  have  brought  when  it  ought  to  have  been 
delivered  to  the  plaintiffs'  assignee.  It  has  been  said  that  the 
property  absolutely  vested  in  Berkeley  by  the  shipment,  and  if 
so,  that  the  plaintiffs  are  entitled  to  recover  nominal  damages 
only ;  but  it  seems  to  me  that  the  bills  drawn  for  the  cargo  not 

(1)  7E.  B.  570{4East,  211). 
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having  been  accepted,  Berkeley  had  not  performed  his  part  of      Bbandt 

the  contract,  and  therefore  the  property  did  not  vest  in  him,      bowlby. 

and  consequently  that  the  plaintiffs  were  entitled  to  recover  the 

full  value. 

^  Rule  refused. 


BECQUET    AND    Others  v.  MARY    MAC    CARTHY,        i83i. 
Executrix  of  M.  S.  J.  MAC  CARTHY  (1).  ^— ** 

(2  Bam.  &  Adol.  951—959.)  ^  ^^^  ^ 

To  render  a  foreign  judgment  void,  on  the  ground  that  it  is  contraiy 
to  the  law  of  the  country  where  it  was  given,  it  must  be  shewn  clearly 
and  imequivocally  to  be  so. 

Where  the  law  of  a  British  colony  required  that,  in  a  suit  instituted 
against  an  absent  party,  the  process  should  be  served  upon  the  King's 
Attorney-General  in  the  colony ;  but  it  was  not  expressly  provided  that 
the  Attorney-General  should  communicate  with  the  absent  party :  Held, 
that  such  law  was  not  so  contrary  to  natural  justice,  as  to  render  void  a 
judgment  obtained  against  a  party  who  had  resided  within  the  jurisdic- 
tion of  the  Court  at  the  time  when  the  cause  of  action  accrued,  but  had 
withdrawn  himself  before  the  proceedings  were  commenced. 

This  was  an  action  on  a  judgment  obtained  by  the  plaintiffs 

against  the  testator  in  the  Court  of  the  Tribunal  of  First  Instance 

in  the  island  of  Mauritius.     Plea,  the  general  issue.     At   the 

trial  before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings  after 

Trinity  Term,  1830,  the  judgment  ol  the  colonial  Court  was 

proved.     Li  the  introductory  part  of  the  judgment,  the  cause 

was  stated  to  be  between  Madame  Becquet  (the  present  plaintiff,) 

and  others,  residing  at  Port  Louis,  plaintiffs,   and  Mr.   Mac 

Carthy,  Deputy  Paymaster  of  his  Majesty's  forces,  "  at  present 

resident  at  the  Cape  of  Good  Hope,  cited  at  the  domicile  of  the 

substitute  of  the  King's  Attorney-General  in  the  tribunals  and 

Courts  of  this  colony,"  defendant ;  and  the  Paymaster-General 

of  his  Majesty's  forces,  also  defendant.     It  further  appeared,  by 

the  minute  of  the  Court,  that  the  plaintiffs  had  caused  the 

defendants  in  that  suit  to  be  cited  to  appear  before  the  Tribunal 

of  First  Instance  on  the  16th  of  December,  1816,  to  answer  the 

plaintiffs  touching  a  fire  which  they  alleged  to  have  broken  out 

(1)  Compare  Meyer  v.  BaUi  (1876)  clearly  shewn .  to  be  contrary  to  the 
1  C.  P.  D.  358,  46  L.  J.  C.  P.  741,  law  of  the  country  where  it  was 
where  the  decree  in  question  was      pronoimced. — R.  C. 
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Becqubt  in  the  Paymaster's  office,  and  consumed  a  house  and  premises 
MagCabtht.  ^^i  other  property  of  the  plaintiffs ;  and  that  the  plaintifiEs 
prayed  the  said  tribunal  that  the  defendants  might  be  ordered  to 
admit  or  deny  that  the  fire  first  broke  out  in  the  Paymaster's 
office,  and  spread  from  thence  till  it  destroyed  the  plaintifiEs' 
premises  and  goods :  and,  in  case  of  their  admitting  the  same, 
that  Mac  Carthy,  individually,  and  likewise  the  administration 

[  ^952  ]  of  Paymaster,  might  be  condemned,  jointly  and  severally,  *under 
the  1,384th  article  of  the  code  of  laws  of  the  colony,  to  reimburse 
to  the  plaintiffs  their  damages  and  costs ;  or,  in  case  of  denial, 
that  an  order  of  the  Court  might  be  made  for  proofs  to  be 
adduced,  whereupon  a  report  might  be  made  in  form  of  law,  and 
a  decision  had.  The  minute  then  stated,  that  on  the  cause 
coming  on  for  hearing  on  the  16th  of  December,  1816,  default 
was  granted  against  Mac  Carthy,  and  the  cause  remanded  to  the 
5th  of  May  following,  during  which  time  it  was  ordered  that  the 
party  in  default  should  be  re-cited.  It  was  then  stated,  that  by 
a  writ  served  on  the  21st  of  December,  1816,  the  sentence  above 
mentioned  was  judicially  notified  to  the  defendants,  with  a 
citation  to  appear  on  the  5th  of  May,  1817,  and  that  on  that 
day,  the  Court,  by  its  sentence,  granted  a  definitive  default 
against  Mac  Carthy  (he  not  appearing,  nor  any  one  for  him), 
and  ordered  that  the  documents  and  readings  of  the  parties 
appearing  should  be  communicated  to  the  substitute  of  the 
King's  Attorney-General,  together  with  the  notes  of  the  pleadings, 
in  order  to  the  necessary  decree  being  made.  This  sentence,  it 
was  stated,  the  plaintiffs  caused  to  be  notified  to  the  defendants. 
The  point  for  the  adjudication  of  the  tribunal  was  stated  to  be, 
whether  the  administration  of  the  Paymaster-General  of  the 
British  forces  was  responsible  for  the  loss  arising  from  the  quasi 
crime  imputed  to  the  superintendent  of  such  administration, 
under  the  1,884th  article  of  the  code,  and  whether  the  conclusions 
and  condemnations  prayed  against  the  said  administration,  and 
against  Mac  Carthy  personally,  were  well  founded  ?  The  tribunal, 
by  its  judgment,  given  on  the  9th  of  February,  1818,  (and  on 
which  the  present  action  was  brought)  condemned  Mac  Carthy 
in  default  in  the  legal  indemnifications  prayed,  and  in  costs ; 

[  *^^*^  ]      and  *the  damages  having   been   assessed,  it  was  afterwards 
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adjudged  that  Mac  Carthy   should  pay  the  plaintiffs   18,871      Bkcquet 
piastres.  MacCabtht. 

On  the  trial  of  the  present  cause  it  was  objected,  that  this 
judgment  was  invalid  on  the  face  of  it ;  for  the  following  among 
other  reasons  :  First,  that  assuming  it  to  have  proceeded  on  the 
1,884th  article  of  the  French  Code  Civil,  livre  8,  tit.  4,  chap.  2, 
(''  On  est  responsable  non  seulement  du  dommage  que  Ton  cause 
par  son  propre  fait,  mais  encore  de  celui  qui  est  cause  par  le  fait 
des  personnes  dont  on  doit  repondre,  ou  des  choses  que  Ton  a  sous 
sa  garde,")  and  admitting  that  the  fire  first  began  in  the  premises 
occupied  by  Mac  Carthy,  it  did  not  appear  upon  the  face  of  the 
judgment  that  he  was  charged  with  any  negUgence,  or  that  he 
had  been  guilty  of  any,  by  himself  or  his  servants  ;  and,  secondly, 
that  Mac  Carthy  was  shewn  by  the  judgment  itself,  to  have  been 
absent  from  the  island  at  the  time  of  the  proceedings  against  him, 
and  it  was  contrary  to  justice  that  a  man  should  be  condemned 
unheard ;  on  which  head  Buchanan  v.  Ruckeryi),  and  Cavan  v. 
Stewart  (2)  were  cited.  Lord  Tentbrdbn  reserved  the  points ; 
and  the  plaintiff  proved  that,  by  the  law  of  the  island,  whenever 
an  action  was  commenced  against  a  person  who  had  been  once 
resident  in  it,  but  had  afterwards  absented  himself,  process  was 
served  for  him  upon  the  King's  Attorney-General.  The  defen- 
dant then  gave  evidence  to  contradict  the  facts  upon  which  the 
judgment  proceeded.  A  verdict  having  been  found  for  the 
plaintiffs,  a  rule  nisi  was  obtained  for  entering  a  nonsuit  upon 
the  objections  taken  to  the  judgment,  or  *for  a  new  trial,  upon  [  *95i  ] 
the  ground  that  the  verdict  was  against  evidence. 

Campbell  and  Hoggins  in  this  Term  shewed  cause : 

It  is  not  clear  that  the  evidence  given  to  contradict  the  judg- 
ment was  admissible,  though  it  be  generally  assumed  that  a 
foreign  judgment  is  only  prima  facie,  and  not  conclusive  evidence 
of  a  debf . 

(Parke,  J. :  The  Vice-Chancellor  has  held,  in  Martin  v. 
Nicolls  (3),  that  the  grounds  of  a  foreign  judgment  cannot  be 

(1)  9  H.   B.  531  (9  East,  192,  1  (2)  1  Stark.  525. 

Camp.  63).  (3)  3  Simons,  458. 
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Bbcquet      reviewed  in  the  Courts  of  this  country;  and  that  a  bill  for  a 
MacCabthy.  discovery  and  a  commission  to  examine  witnesses  in  Antigua, 
in  aid  of  the  plaintiff's  defence  to  an  action  brought  on  the 
judgment  in  this  country,  was  demurrable.) 

If  that  be  so,  the  application  for  a  new  trial  is  answered.  Then, 
as  to  the  objection  arising  on  the  face  of  the  judgment,  it  ought 
to  appear  clearly  and  demonstrably  on  the  face  of  it,  to  be  con- 
trary to  the  law  of  the  country  where  it  was  given,  before  a  Court 
in  this  country  can  be  induced  to  say  it  is  void  on  that  ground. 
(They  then  proceeded  to  contend  that  this  judgment  was  not 
clearly  repugnant  to  the  French  Civil  Code,  art.  1,384.) 

Then  as  to  this  being  a  decree  against  Mac  Carthy  in  his 
absence:  First,  this  case  is  distinguishable  from  Buchanan  v. 
Rucker  (i) ;  for  there  it  did  not  appear  that  the  defendant  had 
ever  been  in  the  colony,  or  that  the  judgment  was  in  respect 
of  a  cause  of  action  which  accrued  in  the  colony.  Cavan  v. 
Stewart  (2)  shews  only  that  a  party  is  not  to  be  charged  on  a 
foreign  judgment,  unless  it  be  proved  that  he  was  summoned, 
[  •956  ]  *or  was  once  resident  within  the  jurisdiction.  Here,  it  appears 
that  Mac  Carthy  was  in  the  island  when  the  action  accrued,  and 
continued  to  hold  an  ofl&ce  there  when  the  proceedings  were 
commenced.  In  Douglas  v.  Forrest  (s),  it  was  held  that  an 
action  was  maintainable  in  the  English  Courts  on  a  Scotch 
judgment  of  homing,  obtained  against  a  Scotchman  born,  who  was 
absent,  and  had  no  notice  of  any  of  the  proceedings.  That  case  is 
precisely  in  point.  Besides,  here  the  party,  though  absent,  was 
represented  by  the  King's  Attorney-General ;  he  was,  therefore, 
virtually  present.  According  to  the  Code  Civil,  livre  1,  tit.  4, 
chap.  1,  art.  114,  "  Le  Ministere  public  est  specialement  charge 
de  veiller  aux  interets  des  personnes  presumees  absentes ;  et  il 
sera  entendu  sur  toutes  les  demandes  qui  les  concement."  And 
according  to  the  Code  de  Procedure  Civile,  partie  1,  livre  2,  tit.  2, 
art.  69,  *'  Seront  assignes :  Ceux  qui  n'ont  ancun  domicile  connu 
en  France,  au  lieu  de  leur  residence  actuelle  :  si  le  lieu  n'est  pas 
connu,  Texploit  sera  affiche  a  la  principale  porte  de  Tauditoire  du 

(1)  9  R.   B.   631  (9  East,  192,  1  (2)  1  Stark.  523. 

Camp.  63).  (3)  29  B,  E.  695  (4  Bing.  686). 
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tribunal  ou  la  demande  est  portee  ;  une  seconde  copie  sera  donnee  beoquet 
au  procureur  du  roi,  lequel  visera  roriginal:  Ceux  qui  habitent  maoCartht. 
le  territoire  Fran9ais  hors  du  Continent,  et  ceux  qui  sont  ^tablis 
chez  Tetranger,  au  domicile  du  Procureur  du  Boi  pres  le  Tribunal 
oil  sera  portee  la  demande,  lequel  visera  Toriginal,  et  enverra  la 
copie,  pour  les  premiers,  au  ministre  de  la  marine,  et  pour  les 
seconds,  a  celui  des  affaires  etrangeres." 

The  Attomey-Oeneral,  Sir  James  Scarlett,  and  Wightman, 
contra  : 

First,  the  verdict  was  against  evidence,  ^inasmuch  as  the  facts  [  'Qsa  ] 
proved  shewed  distinctly  that  the  fire  did  not  originate  on 
Mac  Carthy's  premises;  and,  secondly,  the  judgment  is  void  on 
the  face  of  it,  because  the  complainants  ought  to  have  alleged  in 
their  pleadings,  and  to  have  proved  by  their  witnesses,  that  the 
fire  originated  in  Mac  Garthy's  premises  by  the  negligence  or 
imprudence  of  him  or  his  servants.  Here,  what  he  is  called 
upon  to  admit  or  deny  is,  not  whether  he  or  his  servants  have 
been  guilty  of  negligence,  but  whether  the  fire  originated  in  his 
house.  Now,  it  may  have  so  originated  in  his  premises,  without 
any  fault  of  himself,  or  his  servants,  as  by  lightning,  or  the  act 
of^  an  incendiary.  By  the  common  law  of  England,  a  man  was 
liable  for  so  negligently  keeping  his  fire,  that  the  house  or 
property  of  his  neighbour  was  damaged  thereby ;  istnd  though 
the  fact  of  the  fire  having  first  broken  out  in  the  defendant's 
house  might  be  prima  facie  evidence  of  negligence,  still  it  was* 
necessary  to  charge  him  directly  with  negligence  in  the  declara- 
tion :  Tiirhervil  v.  Stamp  (i) ;  but,  in  the  present  case,  negligence 
or  default  of  the  defendant,  or  his  servants,  is  nowhere  alleged 
or  suggested  upon  the  French  proceedings,  as  it  ought  to  have 
been  to  warrant  the  judgment  against  him.  But  assuming  that 
the  judgment  is  warranted  by  article  1,884  of  the  Code  Civil, 
still  it  appears  that  the  proceedings  were  instituted  in  the  absence 
of  Mac  Carthy.  In  Buchanan  v.  Rucker  (2)  Lord  Ellenborouoh 
said,  ''  It  is  contrary  to  the  first  principles  of  reason  and  justice 
that  either  in  civil  or  criminal  proceedings  a  man  should  be  con- 
demned before  he  is  heard.''    It  is  certainly  true  that,  according 

(1)  1  Salk.  13.  (2)  1  Camp.  63,  at  p.  66. 
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Becquet      to  the  law  of  the  island,  process  may  be  ^served  in  the  absence 

MacCabthy.  of  the  party  upon  the  King's  procureur;  but,  in  order  to  make 

[  *967  ]       that  a  good  practice,  it  ought  to  be  shewn  that  that  officer  is 

compelled  to  hold  communication  with  the  absent  party.     In 

Douglas  v.  Forrest  (i)  the  defendant  had  property  in  Scotland. 

Cur,  adv.  ttiZf. 

Lord   Tentbrden,  Ch.  J.  now  delivered  the  judgment  of  the 
Court  : 

This  was  an  action  brought  upon  a  judgment  recovered  in  the 
island  of  Mauritius.  That  island,  at  the  time  of  the  suit  in  which 
the  judgment  was  given,  belonged  to  the  sovereign  of  this  country, 
but  the  French  law  then  prevailed  there.  The  judgment  was 
recovered  by  a  person  whose  premises  had  been  destroyed  by  a 
fire  which  began  in  the  premises  belonging  to  or  occupied  by  the 
testator,  at  that  time  Deputy  Paymaster  of  the  forces  in  the 
island.  Among  other  objections  taken  to  the  validity  of  this 
judgment,  one  was,  that  supposing  the  Court  to  have  proceeded 
upon  the  article  1,884  of  the  Code  Civil,  and  taking  it  for  granted 
that  the  fire  originated  in  premises  occupied  by  the  testator,  still 
that  was  not  sufficient  to  make  him  liable,  because  the  fire  might 
have  begun  without  the  fault  of  the  testator  or  any  of  his  servants. 
The  law  of  France  being  the  law  of  the  colony  at  the  time  when 
the  judgment  was  pronounced,  the  French  Court  was  much  more 
competent  to  decide  questions  arising  upon  that  law  than  we  can 
be.  We  ought  to  see  very  plainly  that  that  Court  has  decided 
against  the  French  law  before  we  say  that  their  judgment  is 
[  •OoS  J  erroneous  upon  such  ground.  Now,  upon  a  careful  review  *of 
the  1,384th  article,  we  cannot  say  that  a  person  may  not  be 
answerable  for  damage  done  to  his  neighbour's  property  by 
reason  of  a  fire  originating  upon  his  own  premises,  even  although 
it  cannot  be  proved  that  he  or  any  person  belonging  to  him  set 
them  on  fire  wilfully,  or  otherwise,  for  he  is  answerable,  according 
to  that  article,  du  dommage  que  Ton  cause  par  le  fait  des  personnes 
dont  on  doit  repondre,  ou  des  choses  que  Ton  a  sous  sa  garde ; 
that  is,  for  whatever  damage  is  occasioned  by  the  things  which 
he  had  under  his  care.    Now,  that  may  apply  to  a  house.   Indeed, 

(1)  29  E.  R.  695  (4  Bing.  686). 


VOL.  XXXVI.]      1831.     K.  B.     2  B.  ifc  AD.  958—959.  809 

by  the  law  of  this  country  before  it  was  altered  by  the  statute      Becqubt 

6  Ann.  c.  81,  s.  6,  if  a  fire  began  on  a  man's  own  premises,  by  maoCarthy. 

which  those  of  his  neighbour  were  injured,  the  latter,  in  an 

action  brought  for  such  an  injury,  would  not  be  bound  in  the 

first  instance  to  shew  how  the  fire  began,  but  the  presumption 

would  be  (unless  it  were  shewn  to  have  originated  from  some 

external  cause)  that  it  arose  from  the  neglect  of  some  person  in 

the  house.  We  cannot  then  say  that  a  French  judgment,  founded 

on  the  article  in  question  in  the  Civil  Code,  is  necessarily  bad, 

because  it  is  not  averred  in  the  proceedings  that  the  accident  was 

caused  by  negligence. 

Another  objection,  and  not  an  unimportant  one,  was,  that  the 
testator,  when  the  proceedings  were  instituted  against  him,  was 
absent  from  the  island ;  and  it  was  urged,  that  it  was  contrary 
to  the  principles  of  natural  justice  that  any  one  should  be  con- 
demned unheard,  and  in  his  absence.  Proof,  however,  was 
given,  that  by  the  law  of  the  colony,  in  the  case  of  a  person 
formerly  resident  in  the  island,  absenting  himself,  and  not 
leaving  any  attorney  upon  whom  process  in  a  suit  might  be 
served,  ♦the  Procurator-General  or  his  deputy  was  bound  to  take  [  •959  j 
care  of  the  interests  of  such  absent  party.  It  was  said  that  the 
law  of  the  island  did  not  provide  any  means  whereby  the 
Procurator-General  or  his  deputy  might  be  required  to  hold 
communication  with,  or  receive  directions  from  an  absent  person. 
There  may,  perhaps,  be  some  deficiency  in  the  law  in  that 
respect ;  but  as  the  law  of  the  island  is,  that  the  process  shall 
be  served  upon  the  public  officer,  it  must  be  presumed  that  he 
would  do  whatever  was  necessary  in  the  discharge  of  that  public 
duty ;  and  we  cannot  take  upon  ourselves  to  say  that  the  law  is 
so  contrary  to  natural  justice  as  to  render  the  judgment  void  in 
a  case  where  the  process  was  so  served.  For  these  reasons  we 
are  of  opinion,  that  the  rule  for  a  new  trial  should  be  discharged. 

Rule  discharged. 
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1881.  GOWER  V.  JONES. 

AW.  2. 
(1  L.  J.  (N.  S.)  K.  B.  10—11.) 

*-       -*  Contract  for  the  purchase  of  a  cargo  of  olive  oil,  delivered  on  the  quay, 

alongside  the  vessel,  to  be  removed  from  the  quay  by  the  purchasers 
after  passing  the  scale,  and  to  be  at  their  risk  from  the  time  of  weighing. 
Payment  to  be  made  by  cash  for  one  half  the  amount  of  the  invoice,  the 
remainder  by  bills  at  four  months.  The  true  construction  of  such  a 
contract  is,  that  the  goods  should  be  delivered  to  the  purchasers  at  the 
quay,  and  that  the  cash  should  not  be  paid  till  after  the  completion  of 
the  delivery  of  the  goods,  by  their  having  been  weighed  and  the  invoice 
made  out. 

Therefore  no  action  lies  by  the  seller  against  the  broker  for  a  breach 
of  duty  in  delivering  the  goods  to  a  purchaser  (who  became  bankrupt) 
without  receiving  payment  of  the  cash  at  the  time  of  the  delivery. 

This  was  an  action  brought  to  recover  the  sum  of  8,406f.  lis.  Id. 
from  the  defendants,  who  were  the  plaintiff's  agents  for  the  sale 
of  a  quantity  of  oil ;  the  declaration  alleging  a  breach  of  duty  in 
the  defendants  in  not  procuring  from  the  purchasers^  cash  for 
one  half  the  amount  of  the  invoice  on  delivery. 
[  11  ]  At  the  trial,  before   Lord  Tenterden,  Ch.  J.,  at  the  London 

sittings  after  Trinity  Term,  it  appeared  that  the  plaintiffs,  who 
were  merchants  in  London,  had  employed  the  defendants,  brokers, 
in  Liverpool,  to  sell  a  cargo  of  oil,  per  ship  Pacific,  and  to  deliver 
such  cargo  to  the  purchasers ;  that  the  defendants,  accordingly 
sold  the  cargo  to  Messrs.  Lapage  &  Co.,  merchants  in  Liverpool, 
under  the  following  contract : 

"  Liverpool,  17th  Dec,  1830. 

"  Messrs.  A.  A.  Gower,  Nephews  &  Co.  London,  per  Messrs. 
Jones,  Mann  and  Foster,  Liverpool. 

"  We  have  this  day  bought  from  you  the  entire  cargo  of  olive 
oil,  to  arrive  per  the  Pacific  from  Malaga,  at  511.  per  imperial 
ton,  duty  paid,  delivered  at  the  quay,  alongside  the  vessel,  at  this 
port,  warranted  of  fair  merchantable  quality,  to  be  removed  from 
the  quay  by  us  after  passing  the  scale,  and  to  be  at  our  risk  from 
the  time  of  weighing  ;  payment  to  be  made  by  cash  for  one  half 
the  amount  of  the  invoice,  deducting  two  and  a  half  per  cent, 
discount,  and  by  our  acceptance  at  four  months  date,  without 
discount,  for  the  remaining  half;  and  the  invoice  to  be  dated 
from  the  last  day  of  delivery. 

(Signed)        "Lapage  &  Co." 
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It  appeared  also,  that  the  defendants  delivered  the  whole  of  gowbb 
the  oil  to  Lapage  &  Co.  (who  afterwards  became  bankrupts),  jonss. 
without  receiving  any  part  of  the  price. 

Lord  Tentbrden,  Ch.  J.,  was  of  opinion  that  the  true  con- 
struction of  the  contract  was,  that  the  cash  should  be  paid,  after 
the  completion  of  the  delivery,  by  the  goods  having  been  weighed, 
and  the  invoice  made  out ;  and  the  plaintiffs  were  accordingly 
nonsuited. 

Sir  James  Scarlett  now  moved  for  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial  had,  and 
contended,  that  the  words  "  delivered  on  the  quay  alongside  the 
vessel,"  did  not  necessarily  imply  that  the  cargo  should  be 
delivered  to  the  party  himself ;  but,  within  the  meaning  of  the 
contract,  the  delivery  contemplated  was  complete  immediately 
the  casks  were  at  the  quay,  and  it  did  not  even  necessarily  imply 
that  the  goods  should  be  unshipped :  the  word  "  delivered,"  as 
used  in  the  contract,  is  no  more  than  if  the  word  ''  landed  "  had 
been  made  use  of.  "To  be  removed  by  us"  (the  purchasers), 
seems  to  imply  that,  but  for  such  a  stipulation,  the  goods  might 
have  been  moved  by  the  sellers  after  their  arrival  at  the  quay, 
and  that,  until  the  removal,  they  were  to  have  the  custody  of  the 
cargo ;  and  the  terms  of  the  contract,  that  it  is  ''  to  be  at  our 
risk  from  the  time  of  weighing,"  shew  that  the  deUvery  was  not 
to  be  made  to  them  until  the  cargo  had  been  weighed  ;  but  there 
is  implied  in  those  terms,  that  the  goods  should  remain  at  the 
quay;  because,  if  the  purchasers  could  have  removed  them 
immediately,  there  could  be  no  doubt  that  they  would  be  at  their 
risk  without  the  introduction  of  any  such  clause.  The  term 
**  delivery  "  also,  as  applied  to  the  date  of  the  invoice,  is  used  in 
the  same  sense  as  in  the  former  part  of  the  contract ;  and  it  must 
be  taken  to  mean  that  the  invoice  should  bear  date  from  the  last 
day  of  landing. 

Lord  Tenterdbn,  Ch.  J. : 

It  appears  to  me  that  the  construction  I  put  on  this  contract 
at  the  trial  was  right :  the  contract  was  for  the  purchase  of  the 
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GowBB  entire  cargo  of  olive  oil,  to  be  delivered  on  the  quay  alongside  the 
Jones.  vessel.  This  appears  to  me  to  mean  that  it  should  be  delivered 
to  the  purchaser  at  the  quay ;  and  by  the  terms  of  the  contract, 
the  oil  is  to  be  removed  from  the  quay  by  the  buyers  as  soon  as 
it  has  passed  the  scale,  when  payment  is  to  be  made  by  cash  for 
one  half  the  amount  of  the  invoice,  and  the  remaining  half  by 
bills  at  four  months  from  the  last  day  of  delivery.  I  therefore 
am  of  opinion  that  payment  could  not  have  been  required,  until 
the  invoice,  (the  amount  of  the  prices  and  quantities,)  were 
made  out. 

Pabke,  J. : 

The  cargo  was  to  be  delivered  to  the  purchasers  at  the  quay 
alongside  the  vessel ;  the  payment  by  cash  is,  by  the  contract, 
to  be  made  for  one  half  the  amount  of  the  invoice.  The  parties 
must  be  taken  to  contemplate  one  entire  transaction,  and  one 
half  of  the  amount  of  the  invoice  cannot  be  ascertained  until  the 
invoice  be  made  out,  which  is  to  bear  date  the  last  day  of  deliver}' ; 
until  which  time,  therefore,  no  payment  could  have  been  required. 


Taunton,  J.  and  Patteson,  J.  concurred. 


Rule  refused. 


1831,  NURRELL  V.  LARKIN. 

^3  (1  L.  J.  (N.  S.)  C.  P.  2-3.) 

A  carrier  is  ^nswerable  for  safe  deliver}'  as  well  as  for  safe  conveyance. 
If,  by  the  course  of  dealing,  the  owner  of  the  goods  supplies  the  means 
of  deliveiy,  and  these  means  fail,  without  the  default  of  the  carrier,  the 
latter  is  exonerated  from  the  delivery. 

This  was  an  action  against  a  carrier  for  negUgence  in  the 
delivery  of  a  pipe  of  port  wine,  tried  before  the  Lord  Chief 
Justice,  at  Guildhall,  when  a  verdict  was  found  for  the  defendant. 

Taddy,  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the 
[  'S  ]  verdict  should  not  *be  set  aside,  and  a  new  trial  had: 

The  wine  was  carried  in  the  defendant's  cart  to  the  plaintiff's 
house ;  but,  the  defendant  not  having  proper  tackle  to  take  the 
pipe  out  of  the  cart,  applied  for  assistance  to  the  son  of  the 
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plaintiff,  and  asked  for  plaintiff's  slid.  The  son  replied,  "You  Nubkbll 
know  where  to  find  it,"  and  he  afterwards,  with  two  of  the  labkin. 
plaintiff's  servants,  gave  his  assistance.  The  defendant  used 
the  slid,  and  placed  it  to  the  cart  at  the  wrong  end,  fixing  the 
prongs  to  the  cart  instead  of  to  the  ground.  The  plaintiff's 
servants  advised  him  to  put  some  straw  under  the  sUd;  the 
defendant  did  not  do  so,  and  the  slid  gave  way  and  bent  under 
the  weight  of  the  pipe,  by  which  the  head  of  the  pipe  was  broken 
in,  and  nearly  the  whole  of  the  wine  was  lost.  It  was  contended 
that  the  plaintiff  could  not  complain  of  an  accident  occasioned 
by  the  means  furnished  by  himself  for  the  delivery.  The  question 
left  to  the  jury  was,  whether  the  plaintiff  had  exempted  the  defen- 
dant, as  carrier,  from  the  delivery ;  and  they  were  told,  it  was 
the  duty  of  a  carrier  to  deliver,  as  well  as  to  carry,  but,  if  a 
consignee  took  upon  himself  the  delivery,  he  exonerated  the 
carrier.  A  carrier  is  an  insurer  by  the  common  law,  and  should 
provide  the  proper  means  for  securing  a  safe  delivery ;  and  the 
plaintiff  providing  the  means  is  no  dispensation  by  him,  and  does 
not  exempt  the  defendant  from  his  common  law  responsibility. 

(Gaselee,  J. :  The  plaintiff  offered  the  slid  as  sufficient  for  the 
purpose.  It  was  not  a  single  instance :  the  slid  had  been  used 
before.) 

TiNDAL,  Ch.  J. : 

I  laid  down  the  rule,  that  in  an  ordinary  case  a  carrier  is  liable, 
not  only  for  safe  conveyance,  but  also  for  safe  delivery.  The 
defendant  not  having  proper  materials  for  the  deUvery,  asked  the 
plaintiff *s  son  where  the  slid  was;  which,  I  thought,  implied 
that  it  had  been  used  on  similar  occasions :  the  son  answered, 
"  You  know  where  to  find  it ;  "  and  two  of  the  servants  assisted. 
I  left  it  to  the  jury,  whether  this  did  not  form  an  exception  to 
the  general  rule ;  and  also,  whether  there  was  a  want  of  proper 
caution  in  applying  the  slid.  The  jury  were  with  the  defendant 
on  both  points  ;  and  as  the  questions  were  particularly  for  them, 
I  do  not  think  the  verdict  should  be  disturbed. 

Ride  refused. 
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1881.  BURROUGHES  v.  CLARKE. 

Mayi. 
(1  Dowl.  Pract.  Cas.  48—51.) 

*-       -*  Where  an  award  is  taken  up  by  one  party,  and  all  the  costs  paid  to 

two  out  of  three  arbitrators,  the  third  arbitrator  has  no  remedy  against 
either  party  in  the  cause. 

Kelly  shewed  cause  against  a  rule  obtained  by  Palmer^  calling 
on  the  plaintiff  and  defendant  to  shew  cause,  why  they  should 
not  pay  a  Mr.  Cully  the  sum  of  50Z.,  or  such  other  sum  as  should 
be  found  due  on  taxation  for  his  services  as  an  arbitrator.  The 
facts  set  forth  in  the  affidavits  are  the  following :  The  cause  had 
been  referred  at  the  Norfolk  Assizes  to  three  gentlemen,  Mr.  Cully, 
Mr.  Pratt,  and  Mr.  Evans,  a  barrister,  the  two  former  gentle- 
men not  being  in  the  legal  profession.  An  award  was  made  by 
Mr.  Pratt  and  Mr.  Evans  only,  Mr.  Cully  not  choosing  to  attend 
and  join  in  it,  from  conscientious  motives.  The  award  orders 
that  each  shall  pay  their  own  costs,  and  that  the  costs  of  the 
award  shall  be  paid  in  moieties  by  the  plaintiff  and  defendant. 
The  amount  of  the  costs  of  the  award  was  118Z.  This  sum  was 
paid  by  the  defendant.  It  does  not  appear  how  much  was  paid 
to  each  of  the  two  arbitrators.  Now,  the  third  arbitrator, 
Mr.  Cully,  who  did  not  join  in  the  award,  says  he  ought  to  be 
paid  a  share.  But  if  he  has  any  remedy,  it  is  only  by  action. 
The  rule  of  Court  empowers  the  Court  to  enforce  the  award.  It 
has  been  enforced  by  the  payment  of  the  costs,  according  to  its 
direction.  Therefore  the  Court  has  no  longer  any  jurisdiction. 
This  application  refers  to  matter  entirely  dehors  the  award,  and 
is  wholly  without  precedent.  It  is  in  fact  merely  a  speculation 
to  try  to  induce  the  Court  to  interfere  in  that,  over  which  it  has  no 
jurisdiction.  The  rule,  therefore,  ought  to  bedischarged  with  costs. 

Palmer y  in  support  of  the  rule  : 
When  two  persons  are  appointed  arbitrators,  they  are  arbi- 
[  '49  ]       trators  for  both  *parties.     The  arbitrator  becomes  a  party  to  a 
rule  of  Court,  and  there  is  an  express  promise,  in  fact,  by  the 
rule  of  Court,  to  pay  the  arbitrator.    In  a  case  in  the  Court  of 
Common    Pleas,   Hicks  v.   Richardson  (i),   an   attachment  was 
granted  against  the  plaintiff  for  not  performing  an  award. 
(1)  4  E.  R.  768  (1  Bos.  &  P.  93). 
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Taunton,  J. :  burrouohbs 

V. 

That  case  is  materially  different  from  this.     There,  the  money      Claekb. 
due  to  the  arbitrator  was  actually  paid. 

Palmer  : 

In  that  caseEvBE,  Ch.  J.,  says,  ''  Shall  we  oblige  the  arbitrator 
to  bring  an  action  ?  Should  we  not  have  allowed  him  to  say  on 
this  sort  of  application,  that  the  costs  of  the  arbitration  amounted 
to  so  much,  and  that,  by  the  terms  of  the  award,  they  were  to  be 
paid  by  both  parties,  and  that  this  plaintiff  had  refused  to  pay 
his  moiety  ?  1  consider  this  motion  in  the  same  light  as  if  the 
arbitrator  had  come  to  enforce  the  attachment.  On  the  sub- 
stantial justice  of  the  case,  the  plaintiff  is  bound  to  pay  his 
moiety  of  the  costs.  He  has  submitted,  by  a  rule  of  Court,  to 
pay  them,  and  the  Court  will  enforce  the  payment  by  attachment. 
It  is  all  matter  of  form,  whether  the  arbitrator  himself  applies 
for  the  attachment,  or  the  party  who  has  paid  the  money  to  the 
arbitrator.  I  cannot  but  think  that  it  was  the  better  course  to 
be  taken  in  this  case,  for  the  arbitrator  to  get  the  whole  costs 
from  the  defendant  by  withholding  the  award,  who  may  redress 
himself  by  one  attachment,  than  for  the  defendant  to  have  an 
attachment  against  the  plaintiff  for  not  obeying  the  award  as  far 
as  concerned  him,  and  then  for  the  arbitrator  to  have  an  attach- 
ment against  him  for  the  moiety  of  the  costs  of  the  arbitration. 
What  a  scene  of  litigation,  expense,  and  vexation,  might  this 
strictness  produce  ?  Supposing  no  objections  *to  the  expenses  [  •bo  1 
themselves,  I  think  the  attachment  should  issue." 

Taunton,  J. : 

But  there,  one  party  had  paid  all  the  costs,  and  the  Court 
ordered  that  each  party  should  pay  a  moiety,  according  to  the 
direction  of  the  award.  He  had  a  right  to  contribution  there, 
because  he  had  paid  all  the  costs.  The  arbitrator  had  no 
grievance  of  which  to  complain,  as  he  had  been  fully  paid. 

Palmer  : 

I  submit  that  this  application,  founded  on  the  case  I  have  cited, 
ought  to  entitle  me  to  have  my  rule  made  absolute.    Where  an 
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BuRKouoHEs  arbitrator  has  attended  meeting  after  meeting,  and  then  thinks 
Clarke,  he  cannot  reconcile  his  conscience  to  the  award,  he  is  still 
entitled  to  a  fair  remuneration  for  his  services.  Who  will  under- 
take the  ofiBce  of  arbitrator,  if  he  is  to  be  turned  round  in  this 
manner  and  receive  nothing  for  his  trouble  ?  As  to  the  propor- 
tion of  the  money  paid  as  costs  of  the  award,  which  the  arbitrator 
would  be  entitled  to  receive,  the  Court  has  power  to  determine 
that  by  taxation.  In  the  case  of  Barrett  v.  Parry  (i),  the 
Prothonotary  expressed  an  opinion  to  that  effect. 

Taunton,  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  I  intimated, 
when  it  was  moved,  that  it  appeared  to  me  an  application  of  the 
first  impression ;  for  I  remembered  one  case  before  I  came  to  the 
Bar,  in  which  I  had  a  distinct  recollection  that  Lord  Kenton 
ruled  that  the  office  of  arbitrator  was  altogether  honorary,  and 
that  an  arbitrator  could  not  maintain  an  action  for  his  fees  (2). 
And  on  that  occasion  the  plaintiff,  who  sued  for  his  fees  as 
arbitrator,  was  nonsuited.  But  it  is  not  necessary  to  give  an 
[  *5i  ]  opinion  on  that  point  in  this  case,  because,  admitting  *that  an 
arbitrator  is  entitled  to  remuneration  for  his  trouble,  here,  that 
to  which  these  arbitrators  are  entitled  has  been  paid.  The  award 
orders,  that  the  costs  of  the  award  shall  be  paid  in  moieties. 
One  moiety  is  to  be  paid  by  one  party,  and  another  moiety  by 
the  other.  Then,  the  party  in  whose  favour  the  award  is  made, 
applies  to  one  of  the  arbitrators  to  know  the  amount  of  the 
charges  of  the  award,  and  he  tells  him  118Z.  That  sum  is  paid 
by  the  person  who  so  applies,  and  the  arbitrator  gives  up  the 
award  to  him.  The  charges  are  paid  to  the  arbitrator,  who 
would  not  have  delivered  up  the  award  without  payment.  If  this 
113Z.  has  been  improperly  divided  between  two,  instead  of  among 
three,  that  is  a  matter  between  themselves ;  and  the  gentleman 
who  has  had  the  misfortune  not  to  get  any  thing,  if  so  advised, 
may  bring  an  action  for  his  share.  That  he  may  do,  though  I 
give  no  such  advice.     If  Mr.  Cully  is  entitled  to  any  thing,  his 

(1)4  Taunt.  658.  809,  where  it  is  stated  that  in  mercan- 

(2)  See  now,  however,  Crampton  v.      tile  references  there  is  often  an  implied 

mdley  (1887)  20  Q.  B.  D.  48,  57  L.  T.      promise  to  pay  the  arbitrator.— E,  C. 
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only  remedy  is  against  the  arbitrators.  The  case  in  1  Bos.  &  P.  Bubbouohes 
is  perfectly  different  from  this.  There,  an  application  was  made  clabke. 
for  contribution,  and  the  Court  ruled,  that  the  party  who  had  paid 
the  whole  costs,  was  entitled  to  an  attachment  for  the  non-pay- 
ment of  contribution.  What  is  said  by  Eyre,  Ch.  J.,  went  beyond 
the  case,  and  whatever  dropped  from  him  was  extra-judicial, 
and  I  apprehend  there  is  no  reason  for  any  such  observation. 
The  rule  must  therefore  be  discharged,  and  as  this  application  is 
merely  experimental,  it  must  be  discharged  with  costs. 

Rule  discharged,  with  cosU, 


UPTON  V.  UPTON.  1832. 

May  9,  12. 
(1  Dowl.  Pract.  Gas.  400-406.)  !_ 

Where  the  words  of  a  release,  executed  according  to  the  directions  of         '-        ^ 
an  award,  might  extend  to  a  matter  the  parties  did  not  intend  the  arbi- 
trators to  adjudicate  upon,  and  on  which  they  did  not  adjudicate,  the 
generality  of  the  words  will  be  restrained  by  the  intention  of  the  parties. 

DUNDAS  shewed  cause  against  a  rule  for  setting  aside  a 
judgment  signed,  and  execution  issued  against  the  defendant, 
on  a  cognovit  given  by  him  to  the  plaintiff.  The  facts  of  the 
case  were  these :  George  Upton,  the  defendant  *in  this  case,  [  •40i  ] 
entered  into  partnership,  on  the  21st  May,  1827,  with  the 
plaintiff,  James  Upton,  as  an  attorney.  It  was  agreed,  after 
some  time,  that  the  plaintiff  should  retire  from  the  business, 
on  condition  of  his  receiving  an  annuity  of  2002.,  to  be  secured 
by  the  joint  bond  of  the  defendant  and  a  Mr.  Blayden  Thomson, 
who  was  to  enter  into  partnership  with  George  Upton.  The 
bond  was  accordingly  executed.  Disputes  having  afterwards 
arisen  between  the  plaintiff  and  the  defendant,  on  account 
of  certain  unsettled  claims  in  respect  of  the  former  partner- 
ship, and  the  non-payment  of  the  annuity  pursuant  to  the 
agreement,  two  actions  were  commenced  by  the  plaintiff,  one 
for  the  alleged  balance  of  account  remaining  unpaid  since 
the  dissolution  of  the  partnership  account,  and  the  other  for 
the  arrears  of  the  annuity.  An  agreement  of  reference  was 
signed  in  the  cause,  relating  to  the  balance  of  account ;  and  a 
cognovit  given  in  the  action,  for  the  arrears  of  the  annuity. 
Both  the  agreement  and  the  cognovit  were  executed  on  the 
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Vnov  15th  June,  1881.  The  agreement  to  refer  was  in  these  terms: 
TJpTOH.  "  Whereas  disputes  have  arisen  between  the  said  James  Upton 
and  George  Upton,  touching  and  concerning  the  accounts 
between  them,  and  alleged  to  be  due  from  one  to  the  other 
of  them,  and  it  hath  been  agreed  that  the  same  shall  be 
referred  and  submitted  to  the  award  and  determination  of 
Benjamin  Scott  and  William  Smith,  of  Tadcaster,  gentlemen. 
Now,  therefore,  these  presents  witness,  that,  in  pursuance  of  the 
said  agreement,  and  for  finally  ending  all  questions  and  disputes 
touching  the  same  accounts,  and  all  matters  in  dispute  between 
the  said  James  Upton  and  George  Upton,  it  is  hereby  mutually 
agreed  by  and  between  the  said  James  Upton  and  George  Upton, 
that  the  said  accounts,  and  all  matters  in  dispute  between 
them,  shall  be  and  are  hereby  referred  and  submitted  to  the 
award  and  determination  of  the  said  Benjamin  Scott  and 
[  M02  ]  William  Smith."  The  arbitrators  *proceeded,  but  they  took 
no  notice  of  the  annuity,  as  a  matter  in  difference,  at  any 
of  the  meetings;  nor  was  it  ever  mentioned,  except  by  the 
defendant's  attorney,  who  complained  of  its  terms.  The 
arbitrators,  in  pursuance  of  the  reference,  made  their  award, 
of  which  this  was  the  principal  clause :  "  And  we  do  lastly 
award,  order,  adjudge,  and  determine,  that,  upon  payment 
of  the  said  sum  of  882.  lOs.  to  the  said  James  Upton  as 
aforesaid,  they,  the  said  James  Upton  and  George  Upton  shall 
and  do  respectively,  at  the  costs  and  charges  of  the  party 
requiring  the  same,  sign,  seal,  and,  as  their  respective  acts 
and  deeds,  deliver,  each  unto  the  other  of  them,  mutual  general 
releases  in  writing  of  all  and  all  manner  of  action  and  actions, 
cause  and  causes  of  actions,  covenants,  debts,  specialties,  con- 
troversies, clauses,  and  demands  whatsoever,  from  the  beginning 
of  the  world  until  the  day  of  the  date  of  the  aforesaid  agree- 
ment of  reference."  The  sum  directed  having  been  paid, 
mutual  releases,  in  exact  conformity  with  the  direction  of 
the  award,  were  executed.  The  annuity  remaining  in  arrear, 
judgment  on  the  cognovit  was  afterwards  entered  up,  and 
execution  issued  against  the  goods  of  the  defendant  for 
the  amount  due.  The  present  application  has  been  made  on 
the  ground,  that,  by  the  general  terms  of  the  agreement  of 
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referenoe,  the  claim  for  the  annuity  was  referred  also ;  and  Upton 
the  mutual  releases,  executed  in  conformity  with  the  award,  upton. 
barred  the  plaintiff  from  proceeding  on  the  annuity  bond 
and  the  cognovit.  The  question,  therefore,  will  be,  whether 
the  plaintiff  has  released  the  annuity,  or  the  arrears  of  it. 
The  language  of  the  release  is  undoubtedly  very  large,  but  it 
is  restrained  by  the  intention  of  the  parties.  They  only 
intended  to  release  what  had  been  referred  to  the  arbitrators, 
and  the  action  for  the  balance  of  accounts  had  alone  been 
referred  to  them;  therefore,  only  claims  arising  out  of  that 
action  were  released.  He  cited  2  Bolle's  Abridg.  409  (A.), 
Knight  v.  *Cole  (i),  Ahree's  case  (2),  Henn  v.  Hanson  (8),  Payki'  v.  [  '^OS  ] 
Homer8ham{4),  SoUy  v.  Forbes  (5),  Cole  v.  Gibson  (6),  Raimden  v. 
Hylton  (7),  Thorpe  v.  Tliorpe  (s).  But  the  release  was  only  of  all 
causes  of  action  ''until  the  day  of  the  date  of  the  aforesaid 
agreement  of  reference."  The  word  "until"  included  the  day 
so  mentioned.  The  cognovit  was  given  on  the  same  day  as  the 
agreement  of  reference  was  signed,  and  therefore  it  was  excluded 
from  the  operation  of  the  release.  He  cited  Nicliols  v.  Ranisel  (9), 
Dixon  V.  Terry  (lo),  Newmand  v.  Beamnond  (ii),  Tuke  v.  Check  (12), 
Trevil  v.  Ingram  (13),  Hawle  v.  Kirkeby  (u),  2  Bac.  Ab.  404  (T.). 

Wightviany  contra,  contended,  that  the  cases  cited  were  beside 
the  question  here  to  be  decided : 

The  reference  here  is  of  "  all "  matters  in  difference  between 
the  parties.  Under  those  general  words,  the  dispute  as  to 
the  annuity  might  have  been  taken  into  the  consideration  of 
the  arbitrators.  And,  if  it  might,  there  are  abundance  of 
authorities  to  shew  that  it  ought.  Otherwise,  the  party  is  pre- 
cluded from  availing  himself  of  it.  In  Smith  y.  Johnson  {16), 
Lord  Ellenbobough  observed:  "Here  is  a  reference  of  all 
matters  in  difference,  and  it  appears  that  the  sum  in  respect 

(1)  1  Show.  160;  3  Mod.  277.  (9)  2  Mod.  280. 

(2)  Hetiey,  15.  (10)  4  Mod.  182. 

(3)  Siderf.  141.  (11)  Owen,  50. 

(4)  16  R.  R.  516  (4  M.  &  S.  423).  (12)  Gro.  Eliz.  897. 

(5)  22  R.  R.  641  (2  Brod.  &  B.  38).  (13)  2  Mod.  281. 

(6)  1  Ves.  Sen.  507.  (14)  Moor,  34,  pi.  112. 

(7)  2  Ves.  Sen.  304.  (15)  9  B.  &  C.  780. 

(8)  1  Lord  Raym.  235. 

62—2 
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Upton  of  which  the  deduction  is  now  claimed,  was  a  matter  in 
Upt'ox.  difference  at  the  time,  and  within  the  scope  of  the  reference; 
notwithstanding  which,  the  defendant  contends  that  he  was 
not  obliged  to  bring  forward  the  whole  of  his  case  before  the 
arbitrators,  but  might  keep  back  a  part  of  it  in  order  afterwards 
r  •104  ]  to  use  it  as  a  set-off.  But  it  was  ♦competent  to  him  to  have 
brought  the  whole  under  the  consideration  of  the  arbitrators; 
and  therefore  I  think  that  where  all  matters  in  difference  are 
referred,  the  party,  as  to  every  matter  included  within  the 
subject  of  such  reference,  ought  to  come  forward  with  the  whole 
of  his  case."  He  also  cited  Dimn  v.  Murray  (i),  and  In  the 
Matter  of  Robson  and  Railston  (2). 

Taunton,  J. : 

These  cases  shew  that  where  there  are  matters  in  difference, 
all  should  be  brought  before  the  arbitrator,  when  the  reference  is 
general.  But  how  does  it  appear  that  this  annuity  bond  was 
a  matter  in  difference,  when  it  was  so  clear  that  the  arrears  on 
it  were  due,  that  the  defendant  gave  a  cognovit  for  them  ? 

Wujhtman : 

It  must  be  considered  as  a  matter  in  difference,  since  an 
action  had  been  commenced  on  it  for  the  arrears.  Besides, 
the  defendant's  attorney  complained  of  the  terms  of  the  bond. 
The  arbitrators'  attention  was  therefore  called  to  it,  and,  being  a 
matter  in  difference,  it  might  have  been  taken  into  consideration 
by  the  arbitrators.  If  it  was  not  taken  into  consideration,  the 
party  is  still  concluded  by  the  award.  The  award  concluding  the 
party  as  to  the  annuity  bond,  and  the  release  being  co-extensive 
with  the  award,  it  therefore  released  the  defendant  as  to  the 
annuity  bond.  If  an  action  were  brought  on  this  annuity  bond, 
a  reference  to  this  release,  I  submit,  would  be  an  answer  to  it, 
according  to  the  cases  I  have  cited. 

Taunton,  J. : 

The  mere  complaint  of  the  defendant's  attorney,  that  there 
was  some  hardship  in  the  terms  of  the  annuity  bond  does  not 
(1)  9  B.  &  C.  780.  (2)  35  B.  B.  426  (I  B.  &  Ad.  723). 
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at  all  shew  that  it  was  made  a  matter  in  difference,  or  drawn       Upton 
to  the  attention  of  the  arbitrator  *in  that  light     The  execution       upt'on. 
and  validity  of  the  bond  might  have  been  admitted  and  agreed       [  *405  J 
on;  and  therefore,  if  the  argument  that  the  complaint  of  the 
attorney  as  to  the  terms  was  calling  the  attention  of  the  arbitrators 
to  the  bond  as  a  matter  in  difference,  it  would  go  to  shew,  that 
any  obiter  complaint  or  remonstrance  made  by  the  attorney  in 
the  hearing  of  the  arbitrator,  was  calling  the  particular  subject 
of  the  complaint  or  remonstrance  to  his  attention  as  a  matter  in 
difference.     A  man  may  have  a  mortgage  or  a  bond  outstanding, 
of  which  he  may  complain,  but  which  is  still  so  clearly  against 
him  that  he  never  thinks  of  making  it  a  matter  in  difference. 
I  will  look  into  the  cases.  ^^^.^  ^^  ^.^^^ 

Taunton,  J.  after  recapitulating  the  facts  of  the  case  :  ^^y  12. 

The  question  is,  whether  the  arbitrators  took  the  arrears  of  the 
annuity  into  their  consideration,  and  included  them  in  the 
88Z.  lOs.,  and  whether  the  release  extends  to  the  bond  for 
the  arrears  of  the  annuity.  It  is  perfectly  clear  from  the 
affidavits,  that  the  arbitrators  did  not  adjudicate  on  the  arrears 
of  the  annuity,  and  that  they  did  not  include  them  in  the 
88Z.  10«.  they  directed  to  be  paid.  Nor  does  it  appear  to  me, 
from  the  agreement  to  refer,  that  the  parties  intended  that  the 
arbitrators  should  adjudicate  on  the  annuity  bond,  or  that  it 
was  ever  brought  to  their  attention  as  a  matter  in  difference. 
They  intended,  by  the  agreement,  to  refer  all  matters  in  difference 
in  the  action  brought  to  recover  the  alleged  balance  of  account, 
and  nothing  more.  It  is  not  to  be  supposed  they  intended  the 
arbitrators  to  adjudicate  on  the  arrears  of  the  annuity,  when  a 
cognovit  had  been  given  for  those  arrears  on  the  same  day  as  the 
agreement  to  refer  was  signed,  and  which  arrears  would  con- 
sequently be  no  longer  a  matter  in  dispute.  If  the  arbitrators 
omitted  to  take  into  their  consideration  any  thing  which  the 
parties  intended  they  should,  that  *might  be  a  ground  for  [  '406  ] 
setting  aside  the  award.  The  words  of  the  release  are  certainly 
general ;  but  the  cases  of  Payler  v.  Homersham  and  Solly  v. 
Forbes  are  clear  authorities  to  shew  that  the  general  words 
of  a  release  may  be  limited  by  the  particular  matter  out  of 
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Upton  which  the  release  springs,  and  the  particular  intent  of  the 
Upton.  parties  by  whom  the  release  is  executed;  and  it  is  laid  down 
as  clear  law  in  the  cases  cited  by  Mr.  Dtmdas,  that  the  general 
words  of  a  release  may  be  restrained  by  a  particular  recital. 
Then,  if  the  intention  of  the  arbitrators  in  awarding  the  release, 
though  contained  in  general  terms,  was,  that  it  should  enure 
only  to  the  particular  matters  referred  to  them,  that  is,  to  the 
causes  of  action  which  were  matters  in  dispute,  (the  annuity 
bond  being  clearly  no  matter  in  dispute  at  that  time,  the 
defendant  having  given  a  cognovit  for  it),  the  general  release 
would  not  refer  to  the  annuity  bond,  and  therefore  did  not 
include  it.  Though,  if  I  looked  to  the  release  only,  the  words 
of  it  are  sufficiently  general  to  include  the  annuity  bond.  I  am, 
therefore,  of  opinion  that  this  rule  must  be  discharged,  and,  as 
it  was  applied  for  contrary  to  good  faith,  with  costs. 

Rtde  discharged,  with  costs. 


1882.  In  the  Matter  of  SHARPE,  Gent.,  One,  &c. 

June  7. 
(1  Dowl.  Pract.  Cas.  432—433.) 

I  ^^^  J  Trover  against  an  attorney  for  deeds ;  cause  referred ;  award,  a  non- 

suit, and  each  party  to  pay  his  own  costs :  Held,  that  the  attorney  had 
no  lien  on  the  deeds  for  the  costs :  Held,  also,  that  the  attorney  had  no  lien 
on  the  deeds  for  expenses  incurred  by  him  in  consequence  of  applications 
made  to  him  for  the  deeds. 

Butt  obtained  a  rule  nisi,  calling  on  one  Daniel  Sharpe,  an 
attorney  of  this  Court,  to  give  up  certain  deeds  to  the  parties 
entitled  to  the  property  to  which  the  deeds  related. 

Campbell  shewed  cause,  and  his  affidavits  stated  that  an 
action  of  trover  had  been  brought  by  some  of  the  parties  who 
had  obtained  this  rule  against  Sharpe,  for  the  recovery  of  the 
deeds  in  question.  The  cause  was  referred  to  a  barrister,  who 
directed  a  nonsuit  to  be  entered,  and  ordered  each  party  to  pay 
his  own  costs  of  the  reference.  Sharpe,  in  his  affidavit,  set  up  a 
claim  to  a  lien  on  the  deeds  for  the  expenses  attending  the 
reference,  and  also  for  about  51.,  the  costs  to  which  he  had  been 
put  by  reason  of  the  numerous  applications  made  to  him  to 
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deliver  up  the  deeds.    On  these  facts,  it  was  contended,  that  the        (n  re 
♦attorney  was  not  bound  to  give  up  the  deeds,  until  he  was  well      ^  ^^^.^  ' 
satisfied  that  the  claimants  had  a  good  title  to  them ;  and  that, 
in  the  present  case,  he  had  a  right  to  hold  them  at  any  rate 
for  the  61. 

FoUett  and  Butt  supported  the  rule : 

The  attorney  cannot  retain  the  deeds  on  the  grounds  men- 
tioned. A  lien  can  only  arise  by  contract,  either  express  or 
implied.  There  was  no  such  contract  in  the  present  case.  As 
to  the  expenses  said  to  have  been  incurred  by  him,  he  could 
maintain  no  action  for  them,  and  therefore  he  can  set  up  no 
lien  for  them. 

Taunton,  J. : 

I  am  of  opinion  that  the  attorney  has  no  lien  for  the  sums  in 
question.  As  to  the  costs  of  the  reference,  that  matter  was  in 
the  discretion  of  the  arbitrator  ;  and  he  has  disposed  of  it.  And 
as  to  the  other  sums,  I  can  see  no  pretence  for  saying  that  he 
has  a  lien  on  the  deeds  for  expenses  so  incurred.  It  is  clear  he 
could  not  support  an  action  for  those  expenses. 

Rule  absohUe. 


ASKEW  V.  HAYTON.  is32. 

iVor.  24. 
(1  Dowl.  Pract.  Cas.  510.) 


The  return  of  a  certiorari  must  return  the  record  itself,  and  not  set  it 
out  according  to  its  tenor. 

Blackburn  shewed  cause  against  a  rule  which  had  been 
obtained  for  quashing  a  certiorari  and  the  return  to  it,  and 
issuing  a  procedendo,  on  the  ground  that  it  did  not  return  the 
record  itself,  but  merely  stated  it  according  to  its  tenor.  That 
was  sufficient. 

Wightman,  contra,  cited  Palmer  v.  Forsyth  (i),  where  a 
certiorari  issued  to  remove  a  cause  from  an  inferior  Court,  and 
the  Court  below  returned  a  copy  of  the  record,  and  not  the  record 

(1)  4  B.  &  C.  401. 


[610] 
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Askew       itself;  the  Court  quashed  the  writ  and  return,  and  awarded  a 
Hayton.      procedendo. 

LiTTLEDALE,  J.  : 

The  rule  must  be  made  absolute. 

Rtde  absolute. 


[627] 


1832.  Ex   PARTE   WATTS. 

^^^^*-  (1  Dowl.  Pract.  Caa.  512.) 

512  ]  The  undertaking  of  an  attorney  can  only  be  enforced  by  attachment, 

where  he  has  given  it  for  his  client. 

Campbell  applied  for  a  rule  nisi  for  an  attachment  against  an 
attorney  for  not  fulfilling  his  undertaking.  A  person  had  become 
indebted  to  the  plaintiff  for  various  sums  of  money,  which  he 
was  unable  to  pay.  The  attorney  against  whom  the  present 
application  was  made,  gave  his  undertaking  to  the  present 
applicant  for  the  payment  of  those  sums.  Although  he  was  an 
attorney,  he  did  not  act  as  the  attorney  for  the  debtor.  The 
undertaking  thus  given  he  had  not  fulfilled. 

LiTTLEDALE,  J.  : 

There  is  no  case  in  which  the  Court  has  interfered  to  attach 
an  attorney  for  the  non-fulfilment  of  his  undertaking,  unless  he 
is  engaged  as  attorney  in  the  cause  in  which  the  undertaking 

Rule  refused. 


1833.        KEX  V.  The  INHABITANTS  of  LUXBOEOUGH(l). 


(1  Dowl.  Pract.  Cas.  527.) 

Where  one  inhabitant  of  a  i)ari8h  has  removed  an  indictment  against 
it,  for  the  non-repair  of  a  road,  into  the  King's  Bench,  and  has  given 
the  usual  security  for  costs,  in  case  a  verdict  of  guilty  should  pass,  the 
other  inhabitants  of  the  parish  will  not  he  permitted  to  plead  guilty  to 
the  indictment. 

FoLLETT  moved,  on  the  part  of  the  defendants,  who  were  the 
inhabitants  of  the  parish  of  Luxborough,  to  be  allowed  to  plead 

(1)  Although  modem  Acts  have  it  is  not  clear  that  the  remedy  by 
imposed  the  duty  of  repairing  roads  indictment  against  the  inhahitants 
upon  various  quasi-corporate  bodies,      is  in  all  cases  superseded.     See  Reg, 
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guilty  to  an  indictment  for  the  non-repair  of  a  road.     After  the         Rex 
indictment  had  been  found,  one  of  the  inhabitants  appeared  at  the  Imhabi- 
the  Sessions,  and  objected  to  the  parish  pleading  guilty  to  it.      qf^Lux- 
That  inhabitant  had  since  removed  the  indictment  by  certioraH     borough. 
into  the  King's  Bench.    As  the  inhabitants  were  not  disposed  to 
incur  any  expenses  of  defending  an  indictment  when  they  were 
disposed  to  plead  guilty  to  it,  they  now  applied  to  be  permitted 
80  to  plead. 

Parke,  J.  (having  learned  from  the  Master  of  the  Crown  OflSce 
that  the  inhabitant  in  question  had  entered  into  the  usual 
recognizances  to  pay  the  costs  of  defending  the  indictment, 
if  a  verdict  of  guilty  should  be  found) : 

The  inhabitants  cannot  be  permitted  to  plead  guilty  to  this 

indictment  now  that  these  recognizances  have  been  entered  into. 

They  will  be  in  no  worse  situation  in  consequence  of  not  being 

allowed  so  to  plead,  since,  if  a  verdict  of  guilty  should  pass,  the 

person  who  has  entered  into  the  recognizances  will  be  alone 

liable  for  the  costs. 

Rvle  refiised. 


DAVID  MORGAN  v.  MARGAEET  MORGAN.  iss2. 

Sov.  24. 
(1  Dowl.  Pract.  Cas.  611—612 ;  S.  C.  2  L.  J.  (N.  S.)  Ex.  56.)  

The  mere  fact  of  an  arbitrator  being  indebted  to  one  of  the  parties  is         '-        -' 
not  of  itself  sufficient  to  set  aside  an  award,  though  the  other  party  was 
ignorant  of  the  circumstance,  and,  as  soon  as  he  knew  of  it,  objected  to 
the  arbitrator's  proceeding. 

Maule  and  F.  Williams  shewed  cause  against  a  rule  for 
setting  aside  an  award,  on  the  ground  of  misconduct  in  the 
arbitrator.  The  action  came  on  to  be  tried  at  the  last  Car- 
marthen Assizes,  and  was  referred  to  a  Mr.  Walter  Wright,  who 
ordered  a  verdict  for  the  plaintiff,  for  58Z.  Is.  Sd,  In  the 
first  place,  it  is  said,  that  the  arbitrator  gave  more  than  was 
claimed,  we  having  in  the  first  instance  demanded  only  50Z. ; 
but  that  we  swear  to  have  been  a  mistake.     The  action  was 

V.  Poole  (1887)  19  Q.  B.  D.  602,  683,  and  7o  (2)  ("  Vestry"),  in  the  Local 
56  L.  J.  M.  C.  131 ;  and  consider  the  Gbvemment  Act,  1894  (56  &  57  Vict, 
effect  of  sections  6  (1)  (a),  19  (4),      c.  73).— E.  C. 
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MoBOAN  brought  on  a  note  of  hand  for  60Z.,  and  for  8Z.  7«.  8d., 
MoBGAN.  the  balance  of  an  unsettled  account.  The  misconduct  of  the 
arbitrator  is  endeavoured  to  be  established  by  alleging  that  he 
examined  the  plaintiff  himself  to  prove  his  own  case ;  and  that 
the  arbitrator  was  indebted  to  the  plaintiff  in  a  large  sum  of 
money,  and  had  been  so  for  some  years  ;  and  that  that  fact  was 
concealed  from  the  defendant,  who  objected  to  the  arbitration 
going  on  before  Mr.  Wright,  unless  at  all  events  some  one  was 
joined  with  him.  With  respect  to  the  plaintiff  having  been 
examined,  it  appears  that  the  defendant  was  sued  as  adminis- 
tratrix with  the  will  annexed.  The  handwriting  of  the  intestate 
to  the  note  was  admitted ;  but  she  insisted  it  had  been  paid,  and, 
under  those  circumstances,  the  arbitrator  examined  the  plaintiff, 
who  was  the  only  person  who  could  give  him  information  about 
it.  The  only  important  objection  to  the  arbitrator  is,  his  being 
indebted  to  the  plaintiff;  and,  that  he  is  said  to  be  in  difSculties : 
but  that  of  itself  is  not  sufficient.  It  is  true,  there  was  a  sum 
of  money  out  at  interest,  in  the  plaintiff's  hands ;  but,  we  swear, 
that  we  believe  him  to  be  a  gentleman  of  property  and  integrity ; 
and  it  might  be  the  plaintiff's  own  wish  that  the  money  should 
remain  out  at  interest,  instead  of  being  paid.  We  also  swear, 
that  the  arbitrator  owed  money  to  the  defendant's  mother.  At 
[  ♦612  ]  all  *events,  no  case  of  corruption  has  been  made  out  to  induce 
this  Court  to  interfere. 

John  Evans,  contra,  endeavoured  to  support  the  rule : 

He  contended  that  the  circumstance  of  the  arbitrator  being 
indebted  ought  not  to  have  been  concealed  from  the  defendant, 
and  that  a  case  of  strong  suspicion  had  been  made  out.  It  was 
not  necessary  to  shew  actual  corruption  or  undue  motive  (i). 
A  witness  for  the  defendant  proved  that  the  plaintiff  had 
admitted  the  note  to  have  been  satisfied  by  commission  due  to 
the  intestate  on  sales  and  otherwise.  The  plaintiff  ought  not  to 
have  been  called  to  prove  his  own  case.  If  we  had  been  aware 
that  the  arbitrator  had  been  under  any  pecuniary  obligation,  we 
should  not  have  agreed  to  refer  to  him. 

(1)  Per  Lord  Hardwicke,  in  Sheppard  v.  Brand,  Caa.  t.  Haidw.  53. 
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Per  Curiam  :  Moboait 

V. 

We  think  the  arbitrator  did  right  in  examining  the  plaintiff.  Moboan. 
The  handwriting  was  admitted.  He  was  put  upon  his  oath  by 
the  arbitrator,  as  to  whether  the  money  had  been  paid.  That 
was  more  for  the  security  of  the  defendant  than  for  the 
plaintiff's  benefit,  for  the  note  remaining  in  the  plaintiff's  hands, 
the  presumption  was,  that  it  had  not  been  satisfied.  No  case 
has  gone  the  length  of  saying  that  an  award  can  be  set  aside 
because  the  arbitrator  was  indebted  to  one  of  the  parties.  It  is 
certainly  a  matter  of  suspicion,  but  it  is  not  of  itself  sufficient ; 
no  corruption  is  shewn.  The  other  objection  has  been  explained. 
The  rule  must  be  discharged,  but  without  costs. 

Ride  discharged,  without  coats. 


KEX  V.  SLOMAN.  ]^ 

(1  Dowl.  Pract.  Cas.  618—619.)  [  618  ] 

An  attachment  will  not  be  granted  against  a  witness  for  not  obeying 
a  »ubpcenaj  unless  the  original  subpoena  has  been  shewn,  or  if  the  witness 
has  a  reasonable  ground  for  believing  that  he  will  not  be  wanted. 

F.  Williams  shewed  cause  against  a  rule  obtained  by 
Knowles,  why  an  attachment  should  not  issue  against  a  witness 
of  the  name  of  Sloman,  for  not  obeying  a  svbpoena.  The  action 
in  which  Sloman  was  subpoenaed  was  an  action  of  trover  against 
the  sheriff,  for  the  value  of  goods  seized  and  sold  by  him  under 
a  fieH  facias  issued  against  the  goods  of  Lloyd,  in  an  action  of 
Wandsworth  v.  Lloyd.  Sloman  was  the  sheriff's  officer ;  but  the 
levy  was  in  fact  made  by  him  and  a  person  whom  he  employed, 
of  the  name  of  Luckett.  All,  therefore,  that  Sloman  could 
prove,  was  equally  known  by  Luckett.  Luckett  and  Sloman 
were  both  in  attendance  for  several  days  at  Westminster  Hall, 
when  the  trial  was  expeeted  to  come  on.  It  is  sworn,  that  a 
conversation  took  place  between  Sloman  and  Mr.  Bell,  the  . 
plaintiff's  attorney,  at  Westminster,  in  which  Sloman  told  Bell, 
that  Luckett  levied  the  execution;  and  that,  therefore,  he, 
Sloman,  would  not  be  wanted,  and  should  go.  That  the  attorney 
said,  very  well ;  and  that  the  proceeds  of  the  levy  were  admitted 
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Bbx         by  the  attorney  to  amount  to  681.  and  upwards.    But,  there  is  a 
.sloman.      formal  objection  also.     They  are  not  in  a  condition  to  ask  for  an 
attachment,  for  we  swear,  that  the  original  suhpcena  was  not 
shewn. 

Knowlesy  in  support  of  the  rule  : 

The  purpose  for  which  we  wanted  Sloman  was  not  to  prove 
the  levy  or  the  amount.  Sloman  was,  in  fact,  the  defendant. 
He  had  been  examined  before  the  commissioners  of  bankrupts, 
and  he  was  asked,  ''  had  you  any  notice  before  the  sale,  that  a 
docket  would  be  struck  ?  "  and  he  answered,  *^  I  had." 

Bayley,  B.  : 

Sloman  is  not  aware  of  the  purpose  for  which  you  want 
him.  He  thinks  you  only  want  him  to  prove  the  amount  of  the 
proceeds. 

[  619  ]  Knmcles  : 

He  must  have  been  aware  for  what  we  wanted  him.  The 
action  was  for  selling  goods  under  a  Ji.  fa.  Notice  had  been 
given  that  a  docket  would  be  struck  against  Lloyd ;  but  Sloman 
said  he  would  sell  notwithstanding. 

Bayley,  B.  : 

That  is  not  notice  of  the  bankruptcy. 

Vauohan,  B.  : 

Have  you  shewn  the  original  subpoena  ? 

Knowles  : 
The  original  need  not  be  shewn  unless  asked  for. 

Bayley,  B.  : 

When  you  move  for  an  attachment,  you  must  shew  the 
original. 

Knowles  : 

Yes :  the  original  rule  ;  but  not  the  subpcena,  imless  asked  for. 
Sloman  absented  himself,  and  thereby  committed  a  contempt. 
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He  sent  Luckett  down,  who  did  not  know  the  fact  we  wanted  to         Rbx 
prove,  and  the  action  failed  in  consequence  of  his  absence.  slomax. 

Baylby,  B.  : 

The  Master  tells  us  it  is  necessary  to  shew  the  original 
mibpcena.  There  are  cases  where  the  original  need  not  be  shewn  ; 
but,  it  is  different  where  a  party  is  to  be  brought  into  contempt. 
By  Sloman  and  Luckett  a  conversation  is  deposed  to,  in  which 
Bell  is  distinctly  apprised  that  Luckett  seized;  Bell  says,  very  well. 

Rule  discharged. 


FOEBES  V.  KING  and  Others  (1).  ^• 

(1  Dowl.  Pract.  Caa.  672—675 ;  S.  C.  2  L.  J.  (N.  8.)  Ex.  109.)  [  672  ] 

A  count,  in  an  action  for  libel,  charging  that  the  defendant  wrote  of 
the  plaintiff  that  he  was  a  '*  man  Friday"  to  another,  was  held  bad,  for 
want  of  an  averment  to  shew,  that,  by  the  term  Friday,  as  applied  to 
the  plaintiff,  degradation  and  subserviency  were  intended  to  be  imputed 
to  him. 

To  write  of  a  man  that  he  has  been  engaged  in  a  gambling  fracas 
arising  out  of  a  dispute  at  play,  is  not  libellous,  without  an  averment 
that  illegal  gambling  and  play  were  intended  by  the  libel. 

This  was  an  action  for  libel,|brought  by  Captain  Forbes  against 
the  publishers  of  the  Satirist  newspaper.  The  fifth  and  eleventh 
counts  were  demurred  to.  The  fifth  count  was  upon  the  following 
paragraph :  "  Langford  was  conversing  *with  his  man  Friday  [  *673  ] 
the  other  day,  on  the  subject  of  the  slave  trade,  and  enumerating 
instances  of  peculiar  endowments  among  the  black  population. 
*  Yes,'  observed  Forbes,  *  the  history  of  Hayti  affords  ample  proof 
that  they  are  equal  to  us  in  intellectual  endowments.'  '  You 
know,  Forbes,  I  fear,  but  little  of  history,'  remarked  his  lordship, 
looking  into  the  History  of  England ;  '  you  will  there  read  an 
account  of  a  black  prince  who  was  the  greatest  soldier  of  his 
time.'"  The  libel  was  set  out  with  the  usual  innuendoes,  but 
without  any  introductory  averments. 

Mansel  was  called  on  by  the  Coubt  to  support  the  count : 

He  contended,  that,  to  write  of  another  that  he  was  a  *'  man 
Friday,"  was  actionable.    It  was  an  imputation  that  he  was  a 
(1)  Hoare  v.  Silverlocke  (1848)  12  Q.  B.  626,  17  L.  J.  Q.  B.  306. 
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FoBBKs      mere  tool,  and  in  a  state  of  snbserviency  to  another ;  and  was 
King.       calculated  to  degrade  him  in  public  estimation. 

(Lord  Lyndhurst,  C.  B.  :  There  is  no  innuendo  to  apply  it  in 
that  way.  We  cannot  take  notice  of  "  Friday."  If  you  had 
stated,  by  way  of  innuendo,  that  by  "man  Friday"  was  meant 
to  be  imputed  degradation  to  the  plaintiff,  that  might  have  been 
sufficient.) 

They  speak  of  the  black  population. 

(GuRNEY,  B. :  You  do  not  state  you  are  white. 

Baylet,  B.  :  A  man  may  be  black,  and  be  a  subject  of  this 
realm.) 

You  would  not  call  a  subject  of  this  realm  a  member  of  a  black 
population.  I  submit,  that  no  one  can  read  this  paragraph  with- 
out seeing  that  its  evident  object  and  tendency  is  to  degrade  and 
vilify  the  plaintiff. 

The  eleventh  count  was  upon  the  following  statement :  "  Gam- 
bling Fracas.  There  was  a  prevalent  rumour  in  the  fashionable 
circles  yesterday,  that,  in  consequence  of  a  dispute  at  play  between 
Mr.  Hugh  (calling  himself  Captain)  Forbes,  and  Mr.  Tarlton,  a 
gentleman  well  known  in  the  fashionable  world,  a  meeting  was 
decided  on  between  the  mutual  friends  of  the  parties,  Messrs. 
Summers  and  Barnard,  and  the  affair  was  to  come  off  on  Putney 
[  •674  ]  Heath,  at  *day-break,  on  Thursday  morning.  Mr.  Tarlton  and 
his  friend,  Mr.  Summers,  were  on  the  ground,  anxiously  waiting 
the  arrival  of  Messrs.  Forbes  and  Barnard,  but  these  gentlemen 
did  not  appear.  The  disappointment,  as  may  be  well  imagined, 
excited  in  the  minds  of  the  attendant  gentlemen  no  very  agreeable 
feelings ;  and,  as  soon  as  it  was  deemed  advisable  to  leave  the 
ground,  Mr.  Summers  proceeded  in  search  of  Barnard  (Forbes's 
second),  in  order  to  obtain  an  explanation  of  the  violation  of  an 
engagement  that  had  been  settled  on  all  hands,  and  is  usually 
considered  binding.  Words  led  to  blows,  and  blows  to  a  very 
severe  punishment,  administered   a  la  Cribb  on  the  corpus  of 
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Barnard  by  Mr.  Summers.    We  will  not  now  enter  on  the      Fobbbs 
question  further."    There  were  no  introductory  averments.  king. 

Mansel,  in  support  of  the  count : 

This  is  a  libel  tending  to  hold  up  the  plaintiff  to  ridicule  and 
degradation.  It  is  headed  "  Gambling  fracas."  Gambling 
cannot  be  innocent.  To  write  of  a  man  that  he  is  a  gambler, 
is,  I  submit,  actionable. 

(Baylby,  B.  :  Gambling  is  playing.  There  may  be  innocent 
gambling.  Does  every  dispute  at  play  degrade  or  make  a  man 
contemptible  ?) 

He  is  stated  not  to  have  appeared  at  the  ground. 

(Baylby,  B.  :  He  did  right. 

Lord  Lyndhubst,  G.  B.  :  He  did  not  do  what  was  illegal.  He 
never  agreed  to  it ;  his  second  did  for  him.) 

It  is  an  imputation  upon  us  to  state  that  we  were  engaged  in  the 
transaction. 

(Baylby,  B.  :  That  is,  that  you  were  engaged  in  play.  There 
is  no  other  point.) 

Does  not  this  account  hold  the  plaintiff  up  to  ridicule,  and  tend 
to  degrade  him  ? 

Lord  Lyndhubst,  C.  B.  : 

Whether  or  not  a  count  could  be  framed  upon  this  statement 
we  do  not  say.  You  do  not  shew  that  he  was  engaged  in  illegal 
play. 

Baylby,  B.  : 

Undoubtedly,  to  write  of  a  man  what  will  *degrade  him  in       [•675  ] 

society,  is  actionable.    Here,  if  you  had  alleged  that  illegal  play 

was  meant,  that  might  have  done. 

Judgment  for  defendants. 
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LTVEBY  COMPANY.     See  Corporation,  3. 

LOBDS,  HOUSE  OF.    See  House  of  Lords. 

MAGhlSTBATE.     See  Justice  of  the  Peace. 

MALICIOUS  PBOSECUTION— 1.  Beasonable  and  probable  cause 
— Uuestion  of  fact  or  of  law.     Blackford  y.  Dod        .        .        .       .    532 

2.  Malicious  presentation  of  petition  in  bankruptcy— Necessity 

of  proving  that  bankruptcy  has  been  superseded.     WhUworth  y.  Hall 
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ai  And  see  Corporation,  1 ;  Ecclesiasticcd  Law,  3,  5. 


r-  'NLikJSlJ>AXUS — Uuarter  Sessions — Appeal  granted  by  Sessions 
J  tIoix^  no  case  stated.  B,  y.  Justices  of  FenU>rokeshire,  604  ;  E.  v.  Earl  of 
.yi  JSffingTutTn 606,  n. 


at: 


v.- 


D— Compulsory  purchase  of  land  for  use  of— Compensation. 
See  Xiands  Clauses  Act. 

KAJEtRIAGhE — Consent — Presumption.    See  Settlement,  2. 

KLASTSB  AND  SEBVANT—When  servant  can  sue  in  his  own 
name  for  trespass  to  master's  goods.    See  Trespass. 

MSDICAL  PBACTITIONEB— Unqualified  assistant— Apothecary 
— ^Apprentice  living  eight  miles  from  master's  house.  Apothecaries* 
Company  v.  Greemoood 723 

MIDDLESEX  REGISTRY.     £fee  BegUtration  of  Title. 

MIKE — Copyhold  land — Property  in  mines — ^Right  of  tenant  to 
maintain  trespass  for  breaking  subsoil.     Leuns  y,  Branthivaite      .    613 

And  see  Poor  Law,  5. 
MONEY  PAID.     See  Poor  Law,  2. 


MOBTGhAGE — 1.  Ejectment  by  mortgagee — ^Receipt  of  interest  by 
mortgagee  as  recognition  of  lawful  possession  by  tenant.    Doe  d. 

eof  Sogers  Y.  Cad wallader    .       * 633 

in 

^^2e  2.  Priority— Estoppel — ^Acquirement  of  legal  estate  by  sub- 

^<^,  sequent  mortgagee  without  notice  of  prior  equitable  title — Legal 

estate   acquired  by  mortgagor  alter  execution  of  prior  security. 

Right  d.  Jefferys  y.  Bucknell 563 

trty 

.rdi  3.  Equitable  mortgage— Deposit  of  deeds — Registration  under 

i:^  Middlesex  Registry  Act,  whether  necessary.     Sumpter  y.  Cooper,    552 

4.  West  India  estate — Mortgagee  in  possession — Commission 

^  on  management.     Leith  y.  Irvine 319 

^  NEGLIGENCE.     £fee  Carrier. 

PARTNERSHIP — 1.  Dissolution — Secret  partner — Personal  con- 
tract with  known  partner  only — ^Assignment  of  contract — ^Right  to 
sue.    Bobson  y.  Drummond 569 

—  2.  Share  of  deceased  partner — ^Real  estate  purchased  by  firm 
for  purposes  of  trade — Whether  personal  estate.  Phillips  y.  Phillips  410 

3.  Joint    creditor  —  Solvent  surviving  partner  —  Parties  to 

°^           action— Joinder  of  representative  of  deceased  partner.     Wilkinson  y. 
^^'  Henderson 386 

f^i  4.  Liability  of  secret  partner  on  bill  accepted  in  firm  name. 

?^^  LUydY.Ashhy 454 
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PATENT— Specification — Invention  for  **  evaporating  liquids  and 
solutions  at  a  low  temperature  " — Prior  patent  for  effecting  saxne 
purpose  by  different  method.     HuUett  v.  Hague  .     58T 

PENALTY.     See  Settlement,  1. 

PERPETUITIES,  rule  against.     See  Limitation. 

POOB  LAW — 1.  Accounts,  appeal  against— Appeal  to  Sessions  — 
Limitation  of  time — Cause  of  complaint — Statutory  remedy,  i?.  v> 
Juaticea  of  Salop 516 

2.  Guardians — ^Appointment  by  special  Act — Special  statutory 

powers — Corporation   by  implication  —  Recovery  by  treasurer    of 
money  paid  to  use  of  guardians.    Jefferi/s  v.  Gurr  ....     769 

3.  Order  for  maintenance — Order  for  support  of  grandchildren 

— Form  of  order.    Jt.  v.  Comiah 639 

4.  Bating — Canal — Bateable  value — Principle  of  assessment. 

R,  V.  Chelmer  and  Blackwater  Navigaiion 447 

5.  Mine — Limestone    mine— Express  statutory  mention 

of  coal  mines — Implied  exclusion  of  other  mines  (see  now  37  A  38 
Vict.  c.  64).    B,  v.  Sedgley 475 

6.  Settlement — Emancipation  —  Idiot  child.     B.  y .  Inhabitants 

of  Much  Cowame 779 

POWEB— 1.  Execution — Power  to  appoint  to  daughter— Appoint- 
ment of  sum  to  be  paid  to  trustees  of  daughter's  marriage  -settle- 
ment—  Substantial  compliance  with  terms  of  power.  Limbard  y. 
Orote 237 

2.  Separate  sales  of  land  and  timber — Invalid  execu- 
tion of  power.     Cockerell  v.  Cholmdey 16 

POWEB  OF  SALE — A  power  of  sale  to  be  exercised  during  the 
continuance  of  successive  estates  tail  is  good.  WaHng  y.  Coventry    31 S 

PBACTICE — 1 .  Amendment  of  record — ^A  court  of  law  has  authority 
over  its  own  record,  which  it  may  amend,  even  after  error  brought. 
Melltah  y.  Richardson HI 

2.  Certiorari  —  The    return  of    a    certiorari   must   return  the 

record  itself,  and  not  set  it  out  according  to  its  tenor.    Askew  v. 
Hayton 823 

3.  Costs — ^Agreement  by  defendant  to  pay  costs  as  between 

solicitor  and  client— Agreement  to  pay  taxed  costs.  Vincent  y.  Vernier 

314 

4.  Discovery  —  Cross  bill  —  Foreign  sovereign,  suit  by,  in 

English  Court.     King  of  Spain  y.  Hullett 123 

5.  Production   of  documents  —  Production   of  rate  and 

minute  books  by  parish  officers.     Burrell  y.  Nicholson  .        .413 

6.  Corporation  —  Inspection  of  corporate  documents  — 

No  specific  proceedings  pending.     B,  y.  Merchant  Tailors^  Co.     .    503 
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IPHAOTICE— 7.  Production  of  documents — Joint  ownerslnip— Pocu- 
xxxents  in  custody  of  agent.     Walburn  y.  Ingilhy        ....     246 

8. Order  for  production — Stay  of  execution  pending 

Ckppeal  to  it.    Ibid. 

9. Privileged  communications — Opinions  of  counsel 

^Documents  of  title  in  possession  of  corporation.  Bolton  y.  Corporation 

€>f  Ltverjwol 251 

10. Entries    in    solicitors'    books  and  letters 

xreceived  in  course  of  business.    Greenough  v.  Gaskell        .        .        .     258 

11.  House  of  Lords,  appeal  to — Postponement  of  hearing— 

.A.b8ence of  counsel.     Mellishy,  Richardson Ill 

And  see  Gardiner  v.  Simnwm,  13. 

12.  Parties—Administration— Suit  for  account — Trustee  under 

't         Scottish  sequestration.     Wilson  v,  Moore 272 

13.  Parties  to  action.    See  Partnership,  1,  3. 

BEGISTBATIOK  OF  TITLE  —  Middlesex  registry  —  Equitable 
xnortgage  by  deposit  of  title  deeds,  whether  within  Act.  Sumpter  y. 
Cooper 552 

RELEASE— 1.  Execution  of  in  accordance  with  award — Scope  of 
deed — General  words  restrained  by  intention  of  parties.  Upton  v. 
Upton 817 

2.  Of  one  joint  debtor.    See  Compromise. 

BEVEBSIONEB — Injury  to  reversion — Nuisance— Obstruction  of 
ancient  lights — Second  action  by  reversioner  —  Recovery  in  former 

action  for  same  obstruction.     Shadwell  y.  Hutchinson      .  .     497 

) 

SALE  OF  GOODS— 1.  Breach  of  contract— Agreement  <<to  pay  B. 
^  SSs,  per  load  for  each  load  of  straw  so  delivered  on  his  premises  " — 

^  Refusal  to  pay  on  delivery.     Withers  y.  Reymtlds     ....     782 

2.  Sale  of  grain — Contract  to  sell  *^  about  300  quarters 

'            more  or  less" — Meaning  of  ^ ^ about " and  "more  or  less" — Mercan- 
j  tile  custom.     Cross  y.  Eylin 498 

,  — ^  3.  Breach  of  warranty,  remedy  for.     Street  v.  Blay    .        .    626 

4.  Delivery— Payment,  time  of.     Gouwry.  Jones  .         .810 

5.  Payment — Goods  sold  on    credit— Length  of   credit — Six 

^            months'   credit  followed  by  two  or  three  months'   bill.     Helps  y. 
f  Winterbottirm 609 


6.  Revocation  of  order— Shipment  of  goods  after  revocation 

^  of  order  by  buyer  —  Reservation  of  right  of  disposal  —  Transfer 
^  of  property — Vesting  of  property  in  goods  conditional  on  accept- 
.  ance  of  bills  for  price.     Brandt  v.  Bowlby 796 

SEaUESTRATIOX— Issue  of  against  testator's  heir— Real  repre- 
sentative— Trustee  under  sequestration  out  of  jurisdiction.     Wilson 
*  y.Mo(yre 272 
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SET-OFF.     See  Arbitration,  4. 

SETTLEMENT— 1.  Bond — Covenant  to  bequeath  share  of  property 
by  will  equal  in  amount  to  share  bequeathed  to  any  one  elae — 
Penalty,  whether  condition  satisfied  by  payment  of.    Logan  y.  Wienholt 

215 

2.  Condition — Marriage  with  consent — Presumption  of  conBent. 

Blackwell  v.  Wi^d 425 

3.  Fraud  on  marital  right — ^Voluntary  assignment  by  lady 

pending  treaty  of  marriage — Presumption  of  notice.     St,  Gewge  v. 
Wake     .      ^ 389 

SHIP  AND  SHIPPING— 1.  Bill  of  lading— Property  in  goods- 
Shipment  after  revocation  of  order  by  buyer — Non-delivery  to  con- 
signee.     Brandt  v.  Bowlhy 796 

2.  Harbour    dues — '^Metals" — whether  including  gold  and 

silver.     Caaher  y.  Holmes 680 

3.  Tonnage  dues — "Port" — Construction  of  Act  imposing- 
dues.     Hull  Dock  Co.  y.  Browne 459 

SOLICITOB  —  1 .  Costs  —  Country  solicitor  —  Charge  for  personal 
attendance  in  London — Comparison  of  abstract  with  title  deeds — 
Usage  as  to  agency  business.    Ahop  v.  Lord  Oxford  .        .    380 

2.  Costs — Special  agreement  with  client,  validity  of— Allow- 
ance of  charges  on  taxation — Beview  of  taxation.    Drax  y .  Scroope     677 

3.  Lien  for  costs— Action  for  recovery  of  deeds — Costs  and 

expenses  of  reference.     In  re  Sharpe 822 

4.  Privileged    communications — Entries  in  solicitors'  books 

and  letters  received  in  course  of  business.     Oreenough  v.  Gaekell ,    258 

5.  Bight  to  appear  for  client  before  justices  in  penal  case. 

Collier  V.  Hicks 701 

6.  Undertaking— Enforcement — Undertaking  given  for  client 

— Attachment.     J'Jx  parte  Watts 824 

And  see  Undue  Influence. 

STAMP  DUTY.     See  Landlord  and  Tenant,  4. 

STATUTE —  1.  Construction  —  Two  Acts  of  practically  even  date 
with  repugnant  provisions.     Jiex  y.  Justices  of  Middlesex         .         .758 

2.  Private  Acts- Principles  applicable  to  the  construc- 
tion of  Acts  of  Parliament  establishing  public  companies  with 
extraordinary  powers  for  the  execution  of  works  of  local  or 
general  utility.     Blakemore  v.  Glamorgan  Canal  Co,  .         .         .    289 

And  see  Poor  Law,  2,  o. 

STOCK— Bond  to  secure  replacement  of  stock— Undertakings  to 
pay  sums  equal  to  interest  and  dividends — Bonus— Interest  upon 
bonus.     Vavijhau  v.  TTWi 334 

TIMBEB.     See  Power,  2. 
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TOLL.    See  Canal. 

TBESPA8S — ^Bight  of  servant  to  maintain— Master  of  fly-boat — 
Cutting  tow-rope.    Moore  y.  Bohiuson 756 

TKX7BT — Resulting  trust — Mortgage  in  name  of  another — Personal 
estate — ^Parol  declaration — Statute  of  Frauds.     Benhow  v.  Townsend  359 

X7NDUE    INFLUEKCE— 1.    Solicitor  taking   benefit  under  will 
drawn  by  him — Onus  of  proof.     Raworth  v.  Marriott  .     406 

2.  Lease  at  undervalue — Aged  and  infirm   lessor — Fraud — 

Secret    employment    and    bribery   of  lessor's    solicitor.     Rhodes   v. 
De  Beauvoir 233 

VENDOB  AND  PTJB0HASEB--1.  Specific  performance— Mistake 
as  to  area  of  property — Misrepresentation.     Nock  v.  Newman       .    436 

2.  Title — Trust  Fund — Mortgage  in  name  of  one  trustee 

only — Notice  of  trust — Repayment  to  one  trustee.     Hanson  y.  Beverlei/ 

43b 

-3.  Purchaser  in  possession — Title,  refusal  to  accept — 

Non-payment  of  purchase-money — Bescission  of  contract — ^Account 
of  rents.    King  y.  King        .         .         .  349 

4.  Title,  presumption  of— A  purchaser  may  be  required 

to  presume  any  fact  which  a  Judge  at  Nisi  Prius  would  desire  a  jury 
to  presume.     Lapham  y.  Pike 419 

WILL — 1.  Administration — Charge  of  particular  debts  on  realty — 
Sum  directed  to  be  raised,  whether  primary  or  auxiliary  fund. 
CltiUerhuck  y.  Clutterbuck 242 

2.  Devise— Codicil — ^Bevocation  —  Intention  to  revoke — ^Bule 

of  construction.     Doe  d.  Hearle  y.  Hicks 1 

3.  Devise  to  trustees— General  and  unlimited  power  of  leasing 

—Power  to  ^<  demise"  the  premises — ^Estate  of  trustees.   Doe  d.  Keen 
y.  Walhai}k 664 

And  see  Doe  d.  Booth  y.  Field 672 

4.  Devise  of  **  messuages  and  tenements  with  the  appur- 
tenances"— Whether  passing  leasehold  land  attached  to  freehold 
house.     Hobson  y.  Blackburn 381 

5.  '^Eldest  son"  used  as  words  of  limitation — Copyhold — 

Custom  of  manor — Descent  to  youngest  son.    Doe  d.  Garrod  y.  Oarrod 

488 

6.  Devise  to  ^*  W.  B.  and  to  his  children  lawfully  begotten  for 

ever" — '* Children"  used  as  word  of  limitation — ^Bule  in  Wild's  case — 
Estate  tail  in  W.  B.     Broadhurst  y.  Morris 439 


7.  Direction  to  settle — "Devolve" — Children  living  at  death 

■  '^  ~  .    409 


of  mother.     Parr  y.  Parr 

8.  Election — Intention  of  testator.     Dillon  y.  Parker 

9.  General  devise  of  specific  quantity  of  land  part 

area — Power  of  selection  in  devisee.    Hobson  y.  Blackburn 


.     123 

of  larger 
.     381 
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WILL— 10.  Gift^-Bequest — ^Implication— The  Court  will  not  raise 
an  implication  to  bequeath  property,  unless  there  are  words  of  ^ift, 
or  a  manifest  intention.     Davis  y.  Davis 433 

11.  Trust — Gift    to    charitable    purposes    or   for   benefit    of 

testator's  relatives — Personal  discretion  of  trustees  as  to  application 
of  fund — Bepresentative  of  surviving  trustee,  whether  capable  of 
executing  trust.     Down  v.  Worrall 377 

12.  Gift  to  '*  my  sister  M.  T.  and  her  husband  G.  8.  T.  for 

their  joint  lives  and  after  their  decease  to  my  nephew  C.  P." — Rig-ht 
of  survivor  to  fund.     Townley  v.  BolUm 287 

13.  Absolute  gift— Legacy  to  be  paid  in  such  sums  at  such 

times  and  in  such  way  as  executors  should  think  fit — Discretionary 
power  of  executors — Whether  legacy  passes  to  assignee  on  bank- 
ruptcy.    Pxercy  v.  Roberta 239 

14.  Specific  bequest — Ademption— Sale  of  stock  specifically 

bequeathed  and  subsequent  purchase  of  similar  stock — Confirmation 
by  codicil.     Pattison  v.  Pattiaon 241 

15.  Joint  tenancy — ^Devise  to  several  '^  and  the  survivor  of 

them  their  heirs  and  executors  for  ever"  gives  a  joint  tenancy  in 
fee.     Doe  d.  Young  v.  Sot  heron 685 

16.  Legacy  of  one  year's  wages  to  servants — Outdoor  servants 

hired  for  weekly  wages.    Booth  v.  Dean 377 

17.  Legacy  duty — Gift  "free  from  all  expense."     Gosden  v. 

Dotterill 244 

18.  Gift  of  annuity — "  Clear  of  all  taxes  and  outgoings." 

Louch  V.  Peters 357 

19.  *'  Money,"  whether  passing  stock.     Gosden  v.  Dotterill    244 

20.  Power — ^Unappointed  part  of  personalty— Words  of  dis- 
tribution— "To  or  amongst" — Next  of  kin.     Baines  y,  Ottey  352 

WOBDS— "  About."    See  Sale  of  Goods,  2. 

•'  Children."     See  WiU,  6. 

"  Clear  of  all  taxes  and  outgoings."    See  Will,  18. 

"  Demise."     See  Will,  3. 

"  Devolve."     See  Will,  7. 

"  Eldest  son."     See  Will,  5. 

"  Free  from  all  expense."    See  Will,  17. 

<<  Man  Friday."    See  Defamation,  2. 

(<  Marketable  Interest."    See  Lands  Clauses  Act. 

<<  Metals."     See  Ship  and  Shipping,  2. 

**  Money."     See  Will,  19. 

<<  More  or  less."    See  Sale  of  Goods,  2. 

"  Port."    See  Ship  and  Shipping,  3. 

END   OF   VOL.    XXXVI. 
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